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CASES  DETERMINED 

I  N      "THE 

Supreme  Court  of  Arkansas 


Ensign  v.  Coffelt. 
Opinion  delivered  May  24,  1915. 

1.  Contracts — ^pabol  evidence  to  vary. — Where  a  contract  to  furnish 
and  Install  a  certain  lighting  plant  is  made  in  wiriting,  parol  evi- 
dence of  a  different  agreemeat  made  by  the  seller's  agent  is  inad- 
missible. 

2.  Contracts — unambiguous  writing — ^dutt  of  court. — Where  a  con- 
tract made  in  writing  is  unambiguous  in  its  terms,  it  is  error  to 
submit  the  same  to  the  jinry  for  interpretation. 

3.  Contracts — sale  of  lighting  plant — ^breach  of  guaranty. — 'Where 
the  contract  for  the  sale  of  a  lighting  plant  is  in  writing,  if  there 
Is  a  breach  of  the  terms  of  the  written  contract  of  guaranty,  such 
a  breach  constitutes  a  failure  of  consideration  and  operates  as  a 
defense  to  an  action  for  the  purchase  price. 

4.  Contracts — sale  of  lighting  plant — minor  defect. — ^Where  there 
is  some  defect  in  a  lighting  plant  which  was  sold  under  a  written 
contract  of  guaranty,  which  the  buyer  could  have  corrected  by  a 
trifling  outlay,  it  is  his  duty  to  have  it  remedied,  or  give  the  seller 
an  opportunity  to  do  so,  and  the  buyer  may  recoup  the  cost  to 
himself  of  correcting  the  defect. 

5 .  Contracts — breach  by  plaintiff. — The  one  who  is  the  first  to  break 
a  contract,  can  not  maintain  an  action  to  recover  upon  it. 

Appeal  from  Benton  Circuit  Court;  J.  S.  Maples, 
Judge;  reversed. 

E.  P.  Watson,  for  appellant. 

1.    This  was  an  absolute  contraxjt  of  sale  in  writing ; 
the  title  passed  to  defendiant  on  delivery.  Bish,  on  Cont., 
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§  §  322,  329,  333;  7  A,  &  E,  Enc.  (2  ed.)  142;  30  Id.  168; 
35  Cyc.  655.  All  the  instroctions  of  the  court  on  the 
theory  of  a  con<iitioiml  sale  on  trial  were  erroneous. 
6  A.  &  E.  En^.  (2  ed.)  449, 

2.  The  contract  was  in  writing.  Oral  testimony 
was  inadmissible  to  vary  or  contradict  it.  Where  a  oon- 
traot  limits  the  time  of  trial,  or  ^loceptance,  tihe  option  to 
object,  reject  land  return  mnat  be  exercised  prampttly. 
35  Cyc.  238-9,  243 ;  38  Ark.  351 ;  95  Id.  488 ;  Bish.  on  Cont., 
§  322;  30  A.  &  E.  Enc.  (2  ed.)  168. 

3.  The  contraiot  was  printed.  Baberts,  the  agent, 
had  no  authority  to  add  anything  to  it.  92  Ark.  319; 
110  Id.  123 ;  101  Id.  68.    No  authority  was  shown. 

4.  The  court  tried  the  case  on  the  wrong  theory. 
It  should  have  construed  the  contract,  as  written,  as  a 
question  of  law  for  the  court  to  determine,  and  not  for 
the  jury.    Cases  supra. 

McGill  &  Lindsey  -and  Rice  &  Dickson,  for  appellee. 

1.  The  fia«ts  were  concluded  by  the  finding  and  ver- 
dict of  the  jury  and  there  is  no  error  in  the  instructions. 

2.  An  agent  to  make  sales  i'S  authorized  to  agree 
upon  terms  of  sale  and  sell  conditionally  or  uncondi- 
tionally where  the  vendee  bas  no  notice  of  any  limitation 
upon  his  authority.  103  Ark.  79;  100  Id.  360. 

3.  A  principal  is  not  only  bound  by  the  acts  of  his 
general  agent  done  tmder  his.  express  authority,  but  he 
is  also  bound  by  all  acts  of  such  agent  which  are  within 
the  apparent  scope  of  his  authority  whether  authorized 
or  not.  The  burdeu  is  on  the  principal  to  s<how  a  limited 
agency.    103  Ark.  79 ;  112  Id.  63. 

4.  Phelps  is  estopped  by  silence  and  ratification. 
96  Ark.  505;  111  A  A.  598. 

McCuLLOCH,  C.  J.  This  is  an  action  instituted  by 
appellant  against  appellee  to  recover  the  price  of  a  light- 
ing plant  whidi  was  installed  in  appellee's  country  resi- 
dence in  Benton  County,  Arkansas.  The  transaction  oc- 
curred in  tile  year  1908.    A.  S.  Phelps,  Jr.,  doing  busi- 
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ness  at  Elkhart,  Indiana,  nnder  the  name  of  New  England 
Manufacturing  Company,  'was  engaged  in  manufacitair- 
ing,  selling  aoui  installing  gas  lighting  plants  for  private 
use,  called  the  ''Phelps*  Carbide  Feed  Gas  Generator,'* 
and  through  his  agent,  one  E.  P.  Roberts,  'sold  an  outfit 
to  appellee  and  installed  it  in  his  residenice.  Appellee 
signed  a  written  order  to  Phelps  for  the  outfiit,  which 
order  contained  specifications  and  etipulated  the  price 
of  $226.00  to  be  evideniced  by  two  notes  payable  in 
eighteen  months.  Phelps  installed  the  plant,  and  when 
the  installation  was  complete  Roberts  executed  to  ap- 
pellee, in  the  name  of  his  principal,  a  written  guaranty  in 
the  following  form: 

**  We  hereby  guarantee  for  one  year  the  Phelps  Car- 
bide Feed  Acetylene  Gas  Generator  as  follows : 

^^Made  in  workmanlike  snanner  and  of  substantial 
material  in  accordance  with  the  National  Board  of  Un- 
derwriters^ requirements, 

**  Will  diffuse  light  equal  to  sample  exhibited. 

**The  laboratory  test  yield  per  pound  of  carhide  is 
fi^ve  cttbic  feet  of  gas. 

**The  lighting  capacity  depends  npon  the  size  and 
iramfber  of  'burners  used. 

**Cost  of  carbide  is  $3.75  per  cwt.  or  $70.00  a  ton, 
at  the  Union  Carbide  Co.^s  warehouse  in  every  state. 

**If  same  don^t  do  as  this  guarantee  calls  for,  we 
agree  to  take  ont  plant  without  cost  to  Mr.  Coffelt. 

**  Chicago,  Illinois,  **New  England  Mfg.  Co. 

' '  March  6, 1 908.  ' '  By  E.  P.  Roberts. ' ' 

The  whole  of  the  above  writing  was  according  to  a 
printed  form  furnished  to  Roberts  by  his  principal,  ex- 
cept the  last  clanse,  which  was  iniserted  by  Roberts  in 
his  own  handwriting  and,  according  to  the  evidence  in 
the  case,  without  any  si)ecific  anthority  from  his  prin- 
(dpal  to  do  so.  Negotiable  promissory  notes  were  exe- 
cuted by  appellee  to  Phelps  on  the  same  date  that  the 
above  guaranty  in  writing  was  given,  and  Phelps  trans- 
ferred the  notes  before  maturity  to  appellant,  and  the 


Digitized  by  V^OOQIC 


4  Ensign  v.  Coppelt.  [119 

latter  instituted  siiit  thereon;  bait  it  was  adjudged  in 
that  case  tliat  the  article  sold  was  ''a  patent  machine, 
implement,  substan)oe  or  instrument,"  and  that  as  appel- 
lee's notes  were  not  executed  upon  a  printed  form  show- 
ing the  true  consideration  in  .aooordanioe  with  the  terms 
of  the  statute,  the  same  were  void.  Ensign  v.  Coffelt,  102 
Ark.  568.  Phelps  thereupon  assigned  to  appellant  the 
original  <5afuse  of  action,  which  constituted  the  consider- 
ation for  the  notes,  and  he  instituted  the  present  action 
thereon.  Appellee  alleged  in  his  answer  that  Phelps' 
agent,  in  making  the  sale  of  the  lighting  plant  to  him, 
agreed  that  the  same  should  be  taken  on  trial  by  appellee 
for  a  period  of  eighteen  months,  and  that  if  it  did  not 
diffuse  light  up  to  the  standard  of  the  sample  which  was 
exhibited,  or  should  in  any  other  way  fail  to  give  satis- 
faction, the  seller  would  take  out  the  plant  and  release 
appellee  from  all  o^bligation  to  pay  the  price.  The  answer 
further  alleges  that  the  outfit  failed  to  furnish  light  in 
accordance  with  the  guaranty,  and  that  appellee  gave 
notice  thereof  to  Phelps  and  tendered  the  plant  back  to 
him.  The  trial  of  the  case  before  a  jury  resulted  in  a 
verdict  in  appellee's  favor,  from  which  an  appeal  has 
been  proseeaited. 

(1)  The  court  admitted,  over  appellant's  objection, 
proof  of  the  alleged  oral  agreement  of  Roberts  that  the 
sale  should  not  be  an  unconditional  one,  and  that  the  plant 
would  be  put  in  for  appellee  to  try  it  out,  and  that  it 
would  be  removed  if  it  did  not  give  siatisfaction  for  a 
period  of  eighteen  months.  The  testimony  was  inad- 
missible for  the  reason  that  there  was  a  written  contract 
which  could  not  be  varied  by  oral  testimony.  The  writ- 
ten order  constituted  an  offer  to  Phelps,  the  seller,  which 
was  accepted  by  installation  of  the  plant,  and  that  writ- 
ing, together  with  the  written  guaranty  given  to  appellee 
by  the  seller,  constituted  a  contract  between  the  parties 
wfliich  must  control  their  rights  in  this  litigation.  It  is 
unnecessary  to  discuss  the  question  of  Roberts'  author- 
ity to  make  the  addition  in  his  own  handwriting  to  the 
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printed  form  of  guaranty  furnished  him  by  his  principal, 
as  it  adds  nothing  material  to  the  force  of  the  contract 
The  printed  form  tas  furnished  by  the  seller  constituted 
a  guaranty,  operative  for  one  year,  that  tihe  gas  gener- 
ator would  diffuse  light  equal  to  the  siample  exhi'bited; 
and  if  there  was  a  breadi  of  that  contract,  it  constituted 
a  failure  of  consideration  which  absolved  appellee  from 
paying  the  price  specified  in  the  contract. 

(2)  There  are  also  numerous  assignments  of  error 
with  respect  to  rulings  of  the  court  in  giving  and  refus- 
ing instructions,  and  we  (are  of  the  opinion  that  those 
assignments  are  well  founded.  The  case  was  tried 
ui>on  the  wrong  theory  and  in  disregard  of  the  fact  that 
the  rights  of  the  parties  are  to  ibe  determined  by  the 
written  contraict.  The  written  contract  was  unambigu- 
ous, and  it  was  the  duty  of  the  court  to  construe  it.  Mann 
V.  Urquhart,  89  Ark.  239.  The  contract  was  one  for  in- 
stallation 'and  unconditional  sale  of  the  lighting  plant, 
and  the  court  erred  in  giving  the  first  and  second  in- 
structions, of  its  own  motion,  submitting  the  question 
whether  or  not  the  contract  was  conditional.  There  was 
error  in  giving  the  first  instruction  requested  by  appellee 
on  the  suibject  of  the  implied  warranty  of  suitableness  of 
the  article.  Inasmuch  as  the  contract  itself  contained  an 
express  warranty  on  that  subject,  it  was  exclusive  and 
there  was  no  question  of  implied  warranty  in  the  case. 
The  second  instruction  given  at  appellee's  request  was 
also  erroneous  in  submitting  the  question  of  a  written 
guaranty  covering  a  period  of  eighteen  months  for  the 
reason  that  there  is  no  evidence  of  any  such  writing,  the 
sole  evidence  on  that  subject  being  in  the  form  of  oral 
testimony  which  was  incompetent.  The  third  instruction 
was  erroneous  in  telling  the  jury  that  Phelps  was  bound 
by  **any  terms,  conditions,  guaranties,  or  warranties  that 
were  made  by  such  agent  with  the  defendant  that  were 
reasonaibly  necessary  to  effect  the  sale  and  were  in  good 
faith  accepted  and  relied  upon  by  the  purchaser."  The 
contract  was  in  writing  and  it  was  uncontradicted  that 
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ite  terms  fwere  aooepted  by  (both  parties.  Therefore  the 
questioii  of  the  authority  of  the  a^ent  to  make  any  addi- 
tiodial  terms,  oonditions  or  warrantiefi  was  not  involved 
in  this  case. 

(3-4-5)  Appellfmt  further  insists  that  he  was  entitled 
to  an  instruction  to  the  effect  that,  even  though  the  article 
was  not  as  represented  by  the  seller,  appellant  was  en- 
titled to  recover  the  price  *4ess  any  actual  damages  the 
defendant  may  'have  sustained.  *  *  The  instruction  was  not 
correct  in  the  form  it  was  asked,  for  the  reason  that  if 
there  was  a  breacih  of  the  terms  of  the  written  contract 
of  guaranty,  it  was  a  failure  of  oonsidenation  land  there 
could  be  no  recovery.  On  the  other  hand,  if  there  was 
some  defect  wihkh  appellee  could  have  corrected  by  a 
trifling  outlay,  it  was  his  duty  to  have  it  remedied  or 
give  the  seller  an  opportunity  to  do  so,  and  in  that  case 
would  only  be  entitled  to  recoup  the  cost  of  correctii^f 
such  defect.  If  lan  instruction  to  that  effect  had  been 
asked,  it  would  have  -been  the  duty  of  the  court  to  give 
it,  'but  it  was  not  correct  to  tell  the  jury  ibroadly  that  if 
there  was  a  breach  of  the  warranty,  appellant,  as  as- 
signee of  the  seller,  would  be  entitled  to  recover  the  stip- 
ulated price  less  any  damages  sustained  by  reason  of  de- 
fects. Appellant  was  not  entitled  to  recover  the  price 
at  all  if  the  contract  had  been  broken  by  his  assignor, 
the  seller,  for  the  two  features  of  the  contract,  namely 
the  agreement  for  the  sale  and  the  guaranty,  constituted 
one  inseparable  contract,  and  the  rule  is  elemental  that 
one  who  is  the  first  to  break  a  contract  can  not  maintain 
an  action  to  recover  upon  it. 

For  the  errors  indicated,  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 


Faulkner  v.  C&awpord. 
Opinion  delivered  May  24, 1915. 

Appeal  and  esbob — ^vebdict  op  jubt — coircLUSivsincss. — The  jury  are 
the  Judges  of  the  credibility  of  the  wituefiBes  and  the  weight  to  be 
given  to  their  testimony;  it  is  their  duty  to  reject  that  part  of  tlM 
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testimony  wliich  they  ibelieve  to  4)e  false  and  to  (reoeive  that  part 
which  they  believe  to  be  true;  and  where,  in  the  exercise  of  these 
rights  the  jvary  found  for  the  plaintiff,  their  verdict  will  not  be 
diBtui4>ed  on  appeal,  aKhough  there  is  a  sharp  conflict  in  the  testi* 
mony. 
2 .  BaoKEats — sale  of  real  estate — commissions — statute  op  rsAUDS. — 
B.  agreed  to  exchange  his  lands  and  certain  personal  property  in 
Arloansas,  wirth  F.  for  F.*s  farm  in  New  Mexico,  and  as  a  part  con- 
sideration for  the  exchange  F.  agreed  to  pay  B.  certain  sums  of 
money  and  also  the  real  estate  broker's  commission  due  one  O.  who 
had  brought  about  the  trade.  Held,  under  the  facts,  F.  did  not 
agree  to  pay  the  debt  of  another,  but  did  promise  to  pay  his  own, 
and  the  promise  is  not  within  the  statute  of  frauds,  and  such 
agreement  is  enforceable. 

S.       TSIAI^-^MPBOPEB  VOmiOr  AS  TO  AMOUNT — ^AOTION  OF  TBIAL  OOUBT. — 0. 

sued  F.  for  real  estate  ibroker's  commissions.  The  evidence  showed 
F.  to  be  liaible  in  the  sum  of  $1,400.  The  jury  returned  a  verdict 
of  1700,  whereupon  the  ooort  said,  "he  is  entitled  to  all  of  the  com- 
mission or  he  is  not  entitled  to  any  of  it,"  and  sent  the  Jury  back 
to  reconsider  their  verdict.  Subsequently,  the  jury  returned  into 
oa»eii  court  with  a  verdict  for  C.  against  F.  in  the  sum  of  $1,400. 
Held,  no  error  waa  committed  by  the  trial  judge,  there  being  no 
evidence  to  warrant  a  verdict  for  a  smaller  amount  than  $1,400,  if 
plaintiff  was  entitled  to  anything  at  all. 
4.  Tbial — ^nfpBOPEB  vEBDicT — DUTY  OF  OOUBT.— 'It  is  the  duty  of  the 
trial  eourt  to  set  aside  a  verdict  which  is  clearly  against  the 
weight  of  the  evidence. 

Appeal  from  Lonoke  Circuit  Court;  Eugene  Lank- 
ford,  Judge ;  affirmed. 

George  M.  Chapline  and  Vaughan  S  Akers,  for  ap- 
pelkunt. 

!•  The  evidence  does  not  support  the  verdict.  Im- 
proper evidence  was  adduced.  95  Axk.  233,  238;  74  Id. 
300,  256,  259,  260;  102  Id.  435,  438. 

Beadle  was  never  released,  and  it  is  not  •shown  that 
Faulkner  assumed  the  payment  of  the  commission,  102 
Ark.  407,  409,  410. 

2.  Eiven  if  Cranvford  orally  assumed  the  payment 
of  Beadle's  debt,  the  promise  is  within  the  statute  of 
frauds.    102  Ark.  407. 

3.  It  was  error  to  refuse  to  receive  the  first  verdict. 
40  N.  Y.  Sup.  Ct  271;  22  Enc.  PI.  &  Pr.,  p.  970,  par.  2; 
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4  Watts  (Pa.)  357.  The  verdict  should  have  'been  ac- 
cepted or  set  aside  and  a  new  trial  awarded.  Kir^by^s 
Dig.,  §  §  6203-4,  6209;  86  Ark.  570,  577,  578;  42  Atl.  228; 
29  S.  W.  172. 

Trimble  (&  Williams,  for  appellee. 

1.  The  testimoaiy  of  Crawford  and  Beadle  support 
the  verdict. 

2.  The  statute  of  frauds  does  not  apply.  The  com- 
mission was  part  of  the  purchase  price  of  the  land. 
Faulkner  simply  agreed  to  pay  a  debt  of  his  own  for  a 
valua'ble  consideration.  29  Am.  &  Eng.  Enc.  Law  (2  ed.) 
914;  89  Ark.  321,  324;  96  Ark.  46;  103  Ark.  219;  83  Arfc 
258 ;  25  L.  R.  A.  264 ;  76  Ark.  292 ;  102  Id.  407,  409. 

3.  The  verdict  was  properly  reconmiitted  to  the 
jury.  38  Cyc.  1893-4 ;  106  S.  W,  1091 ;  38  S.  W.  159,  165 ; 
37  Id.  544 ;  104  Id.  606,  615 ;  86  Ark.  570. 

Hart,  J.  Dr.  C.  L.  Crawford  sued  Francis  R.  Faulk- 
ner and  Oscar  Beadle  to  recover  a  real  estate  broker's 
commission.  The  case  was  tried  before  a  jury,  which 
reitumed  a  verdict  for  the  plaintiff  tagainst  the  defendant, 
Faulkner,  and  from  the  judgment  rendered  Faulkner  has 
appealed. 

The  facts  are  as  follow^s :  The  defendant,  Beadle,  in 
August,  1912,  listed  his  farm  and  certain  personal  prop- 
erty on  it  with  plaintiff,  Crawford,  for  sale  and  agreed  to 
pay  him  5  per  cent  commission  therefor.  Doctor  Craw- 
ford bad  formerly  lived  in  Chaves  County,  New  Mexico, 
and  he  wrote  back  there  to  defendant,  Faiulkner,  asking 
him  to  interview  a  man  named  Gibbs  and  find  out  what 
were  the  chances  of  exchanging  Gibbs'  property  in  New 
Mexico  for  Beadle 's  property  in  Lonoke  County,  Arkan- 
sas. Faulkner  replied  that  Gibbs  had  sold  ihis  property 
but  that  he  himself  had  a  farm  which  he  might  trade  to 
Beadle  for  his  land.  Upon  receipt  of  this  letter,  Doctor 
Crawford  told  Beadle  to  go  to  New  Mexico  and  examine 
P^uJkner's  land.  Beadle  went  there,  and  after  remain- 
ing eight  or  ten  days  returned  to  Arkansas  with  Faulk- 
ner.   Faulkner  stayed  with  Doctor  Crawford  and  drove 
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about  the  country  with  him,  looking  at  the  lands  of  Beadle 
and  other  parties.  After  several  days'  negotiation,  Bea- 
dle and  Faulkner  entered  into  a  cooitract  whereby  Beadle 
exohamged  his  lands  in  Lonoke  C!ounty,  Arkansas,  com- 
prising about  five  hundred  and  twenty  acres,  for  Faulk- 
ner's  land  in  New  Mexico,  consisting  of  eighty  acres.  As 
a  part  of  the  consideration  Faulkner  agreed  to  pay  Beadle 
fifteen  thousand  dollars  in  money,  or  to  assume  debts  of 
Beadle's  for  that  amount.  For  the  purpose  of  fixing  the 
oommiseion  which  would  be  due  Doctor  Crawford,  Bea- 
dle's lands  were  valued  at  twenty-eight  thousand  dollars 
and  Doctor  Crawford  was  to  receive  5  per  cent  commis- 
sion on  that  amount  as  his  services  for  bringing  about  the 
exchange  of  lands  between  the  parties.  Both  Doctor 
Crawford  and  Beadle  testified  that  before  the  trade  was 
made  Faulkner  agreed  with  Beadle  that  he  would  pay  the 
commission  to  Doctor  Crawford  as  a  part  of  the  consid- 
eration for  the  exchange  of  the  land  and  that  Doctor 
Crawford  Avas  notified  of  that  fact.  They  also  testified 
that  after  the  exdhange  of  land  had  been  consummated, 
Faulkner  said  that  he  had  agreed  with  Beadle  that  he 
would  pay  the  real  estate  commission  due  Doctor  Craw- 
ford. Faulkner  testified  in  his  own  ibehalf ,  and  denied  in 
mast  emphatic  terms  that  he  had  agreed  with  Beadle  to 
pay  the  commission  due  Doctor  Crawford.  After  the  ex- 
change of  lands  was  made  Beadle  removed  to  New  Mexico, 
and  in  behalf  of  Faulkner  it  was  shown  that  Beadle  stated 
to  three  persons  after  his  arrival  there  that  Doctor  Craw- 
ford had  come  to  him  just  before  he  left  Arkansas  and 
asked  him  to  sign  a  paper  stating  that  Faulkner  had 
agreed  to  pay  Crawf oid  the  commission  on  the  trade  and 
that  he  had  declined  to  sign  the  paper  because  the  state- 
ments contained  in  it  were  not  true.  Beadle  denied  that 
he  had  made  this  statement  to  the  persons  in  New  Mexico, 
and  Doctor  Crawford  testified  that  he  did  not  go  to  Beadle 
with  such  a  paper  for  him  to  sign  either  just  before  he  left 
Arkansas  or  at  any  other  time. 

(1)     It  is  contended  by  counsel  for  the  defendant 
that  there  is  not  suflBcient  evidence  to  warrant  a  verdict 
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against  Ihim.  They  point  to  the  fact  that  Crawford  firat 
instituted  suit  in  New  Mexico  to  recover  his  ooanmissioe 
agiainst  both  Beadle  and  Faulkner,  and  that  Beadle  in  his 
answer  to  that  suit  set  up  a  statement  of  facte  wholly  at 
variance  with  wihat  he  testified  to  in  the  present  action. 
Crawford  took  a  nonsuit  amd  afterward  instituted  the 
present  action.  It  is  true  tbait  the  testimony  of  Beadle  is 
not  in  all  respects  consistent  with  the  matters  set  up  in 
the  suit  'brought  against  him  in  New  Mexico,  but  he  ex- 
plained that  his  answer  to  that  suit  was  prepared  by  his 
attorney.  It  is  also  true  that  the  foree  of  Doctor  Craw- 
ford's testimony  was  somewhat  weakened  upon  cross-ex- 
amination. Be  that  as  it  may,  however,  the  testimony  of 
both  Crawford  and  Beadle  is  to  the  effect  that  ^as  a  part  of 
the  consideration  for  making  the  exchange  of  the  lands 
Faulkner  agreed  to  pay  the  real  estate  commission  which 
was  due  Crawford  for  his  services  in  bringing  about  the 
trade  ibetween  the  parties.  The  jury  were  the  judges  of 
the  credibility  of  the  witnesses  and  the  weight  to  be  given 
their  testimony.  It  was  their  duty  to  reject  that  part  of 
the  testimony  wtich  they  believed  to  be  false  and  to  re- 
ceive that  part  whi<?h  they  believed  to  be  true.  In  the  ex- 
ercise of  that  right  the  jury  found  for  the  plaintiff  and 
under  the  settled  rules  of  practice  of  this  court  we  are  not 
at  liberty  to  disturb  their  verdict. 

(2)  It  is  next  contended  by  counsel  for  defendant 
that  the  oral  agreement  of  Faulkner  with  Beadle  to  pay 
the  real  estate  commission  '^Mch  was  due  Crawford  was 
such  mi  agreement  to  answer  for  the  debt  of  another  as 
to  be  within  the  provision  of  the  statute  of  frauds.  In 
the  case  note  to  12  American  &  English  Annotated  Cases, 
page  1101,  it  is  isaid:  **It  is  a  well  established  rule  that 
a  promise  Jby  a  purchaser  of  real  property  to  pay  a  debt  of 
the  grantor  to  a  third  person  as  a  part  of  the  purchase 
price  of  the  proi)ertj^  is  not  a  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  within  the  mean* 
ing  of  the  statute  of  frauds.**  Numerous  decisions  from 
many  of  the  States  are  cited  iq  support  of  the  rule.  In  29 
A.  &  E.  Enc.  of  Law  (2  ed.),  page  914,  it  is  said :  **  A  prom- 
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ise  hy  the  pur-ahaser  of  property  and  as  a  part  of  the  con- 
sideratioQ  (for  the  purcbaise,  to  pay  a  delbt  of  the  seller,  or 
a  proamse  to  pay  «a  daim  of  the  seller  against  a  third  per- 
son is  a  pffomiee  to  pay  the  pnrohiaser''8  debt  -and  not 
within  the  statute/'  See,,  also,  Scott  v.  Moore,  89  Ark. 
32L  **It  may  indeed  be  stated  as  a  general  rale  that 
wherever  the  main  purpose  and  oibject  of  the  promisor  is 
not  to  answer  for  another,  tbut  to  eiubserve  some  purpose 
of  his  own,  his  promise  is  not  within  the  statute,  although 
it  anay  be  in  form  a  promise  to  pay  the  debt  of  another, 
aaid  although  the  performance  of  it  may  incidentally  have 
the  effect  of  extinguishing  the  liability  of  another, ' '  Par- 
sons on  Contracts,  ninth  edition,  volume  3,  star  page  24. 
Tbus  it  will  be  seen  that  this  case  has  nothing  to  do  with 
tihe  statute  of  frauds.  Beadle  agreed  to  exchange  his 
lands  and  certain  personal  property  in  Lonoke  County, 
ATbamflas,  with  Eaulkner  for  his  farm  in  Chaves  County, 
New  Mexico,  and  as  a  part  of  the  consideration  for  the 
exdhange  of  the  land  Faulkner  was  to  pay  Beadle  certain 
STxms  of  money  and  also  the  real  estate  broker's  commis- 
sion due  Crawford.  Under  these  circumstances,  it  is  not 
the  debt  of  another  but  his  own  debt  whidh  Faulkner 
promised  to  pay,  and  neither  the  fact  that  the  payment 
was  to  'be  made  to  Crawford  nor  the  fact  that  in  paying 
his  own  deR  he  extinguished  the  debt  of  Beadle,  nor  the 
fact  that  the  liability  of  Beadle  continued  the  same  after 
afi  before  his  undertaking  brings  it  within  the  statute. 

(3)  The  jury  returned  a  verdict  for  the  plaintiff 
against  the  defendant,  I^aulfcner,  in  the  s»um  of  $700.  The 
court,  after  hearing  the  verdict  read,  said  to  the  jury: 
*'He  is  entitled  to  all  of  the  commission  or  he  is  not  enti- 
tled to  any  of  it. ' '  A  member  of  the  jury  said :  * '  Judge, 
we  understood  we  could  return  a  verdict  for  any  amount 
from  one  dollar  up.'*  The  court  replied:  '*No,  he  is 
entitled  to  all  of  the  commission  or  Ihe  is  not  entitled  to 
any  of  it ;  you  will  retire  and  consider  your  verdict  fur- 
ther.*' Subsequently,  the  jury  returned  into  open  court 
a  verdict  for  the  plaintiff  against  defendant,  Faulkner,  in 
the  sum  of  $1,400. 
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(4)  It  is  insisted  by  counsel  for  the  defendant  that  the 
court  erred  in  its  remarks  to  the  jury.  It  was  the  duty  of 
the  court  to  set  aside  the  first  verdict  if  it  was  cl'early 
agiainfit  the  weight  of  the  evidence.  Both  Doctor  Craw- 
ford and  Beadle  testified  that  in  fixing  the  coananission  the 
property  of  Beadle  was  valued  at  twenty-eight  thousand 
dollars  amd  that  Crawford  was  to  receive  5  per  cent  as  his 
commisfiion.  The  commission  then  would  -amount  to 
$1,400.  There  is  no  testimony  which  would  justify  the 
jury  in  returning  a  verdict  for  a  smaller  amount.  It  is 
true  that  when  Doctor  Crawford  first  wrote  to  Faulkner 
albout  selling  the  land  of  Beadle  for  him  he  stated  that 
Beadle  had  agreed  to  pay  him  5  per  cent  commissiooi 
therefor  <and  that  he  would  divide  his  commission  with 
Faulkner  for  his  assistance  in  procuring  a  purchaser  for 
the  lands.  After  this,  however,  Faulkner  deddod  to  ex- 
change his  lands  for  the  lands  of  Beadle,  and  according 
to  his  own  version  of  the  matter  he  was  not  to  receive  amy 
part  of  the  commission  which  was  due  Crawford  from 
Beadle.  He  did  not  claim  at  the  trial  that  he  was  to  re- 
ceive any  part  of  the  commission  due  by  Beadle  to  Craw- 
ford. He  denied  in  most  emphatic  terms  that  he  had 
agreed  with  Beadle  to  pay  the  commission  due  to  Craw- 
ford. The  jury  have  settled  this  disputed  question  of  fact 
in  favor  of  the  plaintiff.  There  could  be  no  controversy 
ibetween  them  as  to  the  -amount  of  the  commission  which 
Doctor  Crawford  was  to  receive.  The  undisputed  testi- 
mony shows  that  he  was  to  receive  fourteen  hundred  dol- 
lars if  he  was  entitled  to  any  amount.  Therefore,  the 
court  did  not  err  in  telling  the  jury  that  he  was  entitled 
to  this  amount  if  he  was  entitled  to  amy  at  all. 

It  follows  that  the  judgment  must  'be  affirmed. 


Dickey  v.  Southwestern  Surety  Insurance  Company. 
Opinion  delivered  January  25, 1915. 

1 .      SUBETTSHIP — LIABILITY  OP  SUBETT — ^BIQHT  TO  PROTECT  HIMSELr—  CON- 
TRACT WITH  PRINCIPAL. — AppeUee  was  surety  on  the  bond  of  a  con- 
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tractor  where  it  became  aipparent  that  the  contraotor  could  not 
complete  the  -work  on  time,  appellee  advanced  the  contractor 
money  to  proceed  with  the  work,  taking  an  assignment  of  the  esti- 
mates due  the  contractor,  and  a  mortgage  on  certain  property. 
Heldy  under  the  evidence  the  surety  had  the  right  to  protect  itself 
in  this  way  and  that  there  was  no  such  fraud  in  the  transaction  as 
would  warrant  its  being  set  aside. 

2.  Assignment — equitable  assignment — particular  fund. — A  mere 
promise,  thoug*h  of  the  clearest  and  most  solemn  kind,  to  pay  a 
debt  out  of  a  particular  fund,  is  not  an  assignment  of  the  fund, 
even  in  equity. 

3.  Assignment — ^equitable  assignment — particular  funds. — In  order 
to  constitute  an  equitaible  assignment,  there  must  )be  such  an  actual 
or  oonstniotive  appropriation  of  the  subject-matter  as  to  confer  a 
complete  and  .present  right  on  the  party  meant  to  be  provided  for, 
even  where  the  circumstances  do  not  admit  of  its  immediate  exer- 
cise. 

4 .  Conflict  of  laws — foreign  corporations — forfeiture  of  charter. — 
The  courts  of  this  State  have  no  right  or  authority  to  dissolve  a 
foreign  cori>oration  and  wind  up  its  business,  the  rights  of  courts 
of  equity  in  (this  State  are  limited  to  taking  charge  of  the  prop- 
erty within  the  Jurisdiction  of  the  court  and  enforcing  the  rights 
of  oreditors  here. 

Appeal  from  Crawford  Chamcery  Court;  W.  A.  Fal- 
coner, Chancellor ;  affirmed. 

L.  H.  Southmayd  and  New  S  Kraiithoff,  for  apj>el- 
lant ;  Frederic  0.  Berge,  of  counsel. 

1.  The  mortgage  was  void.  It  was  miade  with  fraud- 
ulent intent  to  cheat,  hinder  and  delay  oreditors  and  the 
OTiretv  company  w^as  privy  to  such  fraud.  Kirby's  Dig., 
§  §  3374-5;  Bigelow,  Fraud.  Conv.  Rev.  Ed.  291;  20  Cyc. 
462;  151  Mo.  86;  Bump.  Fr.  Cotnv.  (3  ed.),  200;  101  U.  S. 
141 ;  14  Ark.  69-75;  55  Id.  579,  582;  23  Id.  735,  744;  50  Id. 
314;  46  Id.  122,  127;  50  Id.  314-318;  99  Id.  45;  57  Id.  569; 
31  Id.  666. 

2.  The  surety  company  fbeeame  a  party  to  the  cooi- 
tract  and  obligated  itself  to  furnish  all  labor,  material, 
etc.,  and  is  now  precluded  from  setting  up  any  claim 
aguinst  Dickey. 

3.  The  agreement  between  the  engineering  company 
and  the  district  was  an  equitable  assignment  of,  or  equit- 
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able  lien  on,  monej's  sufficient  to  pay  Djckey,  and  the 
money  can  be  followed  into  tibe  bands  of  tbe  surety  com- 
pany. 166  Ala.  231 ;  52  So.  388 ;  139  Am.  St.  30 ;  114  Ala. 
277;  30  Col.  287;  97  Am.  St.  138;  132  Ga.  495;  131  Am. 
St.  210. 

4.  Tbe  amendment  sbould  have  been  allowed.  The 
failure  to  comply  with  the  laws  of  Oklahoma  forfeited  the 
company's  charter.  The  statute  is  self -executing  and  re- 
qnires  no  judicial  action.  A  corporation  wbicb  has  for- 
feited its  charter  can  not  sue  or  be  sued.  A  forfeiture  of 
charter  of  a  foreign  corporation  under  the  laws  of  its  own 
State  can  be  alleged  and  shown  even  on  collateral  attack. 
86  N.  C.  492 ;  8  Ind.  392 ;  16  Id.  181 ;  19  Id.  192 ;  8  B.  Mon. 
(Ky.)  122;  5  la.  357;  8  Wend.  480;  89  Wis.  297-312;  19 
Johns.  (N.  Y.)  456,  476;  48  Mo.  543;  52  Id.  583;  8  Cow. 
391;  133  Mo.  545;  12  Ind.  285-7;  120  Pa.  St.  391;  209  Id. 
305;  164  Go\.  382;  136  Pac.  62;  21  Col.  263;  52  Mo.  App. 
439 ;  107  N.  Y.  159-170 ;  56  N.  J.  Eq.  526 ;  179  Fed.  257 ;  128 
Pac.  1040;  68  Ark.  134-141;  109  U.  S.  527;  10  Oyc.  1316; 
5  Thomp.  on  Corp.,  §  §  6721-23. 

Read  S  McDonough  and  G.  A.  Paul,  for  appellee. 

1.  The  mortgage  was  not  fraudiilent  nor  void.  91 
Ark.  218;  120  S.  W.  844;  115  Id.  510;  117  Id.  956;  119  Id. 
1169 ;  111  Id.  1169 ;  118  Id.  1159 ;  120  Id.  844.  A  transfer 
of  property  to  indemnify  a  surety  is  valid  in  the  aibsence 
of  fraud.  6  Mart.  572;  6  Mass.  339;  46  Mich.  135;  32  S. 
W.  556 ;  122  Mass.  102.  A  pre-existing  debt  is  a  good  con- 
sideration. 10  Ind.  240;  93  Mich.  499;  75  Tex.  139;  15 
S.  W.  101 ;  77  Ind.  383 ;  29  N.  C.  471 ;  20  Ark.  332.  Pref- 
erences of  creditors  in  good  faith  are  upheld  in  this  State. 
22  Ark.  184;  26  Id.  20;  14  Fed.  155;  54  N.  W.  568;  44  Id. 
645.  To  vitiate  a  conveyance  made  on  a  valuable  con- 
sideration it  must  'be  shown  that  the  grantee  participated 
in  the  fraudulent  intent.  31  Ark.  554;  55  Ala.  368;  Fed. 
Oas.  8956 ;  30  Ark.  417 ;  50  Ark.  314.  The  liability  to  the 
surety  was  prior  to  any  liability  to  Dickey.    96  Ark.  268. 

2.  The  surety  company  was  not  liable  for  labor  and 
maiterial.  There  was  no  novation  of  the  debt  beoauise 
there  was  no  release  of  the  original  debtor.    56  Ark.  163 
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There  was  no  lien  against  a  purchaser  for  value.  91  Ark. 
218;  Kirby's  Dig.,  §  <^  4966-7. 

3.  There  was  no  equitable  aasignmeoit  of  eetimates 
to  Dickey.  124  N.  Y.  S.  301;  130  N.  Y.  S.  284;  72  Misc. 
486 ;  202  Fed.  791 ;  4  €y.c.  29 ;  81  U.  S.  69. 

4.  The  existence  of  a  corporation  can  not  be  ques- 
tioned nor  attacked  collaterally.  96  Ark.  396 ;  68  Id.  134 ; 
95/(i.396;139Pac248, 

McCuLLocH,  C.  J.  This  case  originated  in  the  chan- 
cery couiit  of  Crawford  County  as  an  action  instituted  by 
appellamt,  W.  S.  Dickey,  agaimst  the  Oklahoma  Engineer- 
ing Company,  a.  corporation  domiciled  in  the  State  of  Ok- 
lahoma, to  suibject  assets  of  that  corporation  in  this  State 
to  the  i)ayment  of  a  debt  owimg  by  -said  corporation  to  ap- 
X>eUaait,  and  to  cancel  a  mortgage  aiid  other  secoirities  exe- 
cuted by  said  Oklahoma  Engineering  Company  to  the 
Southwestern  Surety  Insurance  Oomipany,  another  for- 
eign corporation.  On  July  8,  1912,  the  Oklahoma  Engi- 
neering Company  entered  into  a  contract  with  an  im- 
provement district  in  the  city  of  Van  Buren,  Arkaneas, 
for  the  construction  of  sewers  in  that  city,  and  appellee, 
at  the  instance  of  said  Oklahoma  Engineetring  Company, 
entered  into  obligation  with  the  improvement  district  to 
guarantee  performance  of  the  contract  on  the  part  of  the 
Engineering  Company.  The  Engineering  Company  pro- 
ceeded to  perform  said  contract  amd  purchased  from  ap- 
{>eUant  material  to  be  used  in  the  work  of  constructing 
the  sewers.  A  balance  in  the  sum  of  $1,646.69  is  still  due 
appellant  on  the  account  for  the  price  of  said  material 
furnished.  On  November  27, 1912,  the  Engineering  Com- 
paoiy  executed  to  appellee  a  mortgage  on  machinery  and 
tools  which  it  owned  to  secure  advances  of  money  which 
had  already  been  made  to  it  and  to  be  thereafter  made, 
and  further  to  indemnify  appellee  company  from  loss  on 
the  aforesaid  bond.  About  the  same  time,  the  Engineer- 
ing Company  made  an  assignment  in  writing  to  appellee 
of  tlie  amounts  due  upon  estimates  from  the  improvement 
district.    Appellee  was  joined  as  defendant  in  tbe  suit 
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and  the  prayer  of  the  complaint  was  that  eaid  mortgage 
to  appellee  and  the  assignment  o-f  the  amounts  due  upon 
estimates  from  the  improvement  district  ibe  cancelled  and 
set  aside  as  a  fraud  on  the  rights  of  appellant,  and  that 
the  property  be  subjected  to  the  payment  of  appellant's 
deibt.  Appellee  filed  an  answer  and  cross-complaint,  in 
which  all  the  allegations  of  fraud  were  denied  and  a  fore- 
closure of  the  mortgage  was  praj^d  for. 

After  the  proof  was  taken,  and  before  the  submission 
of  the  case,  appellant  offered  to  file  an  amended  complaint 
setting  up  the  fact  that  the  EJngineering  Company  had 
forfeited  its  charter  on  June  30,  1912,  by  failing  to  pay 
the  corporation  tax  in  the  State  of  its  domicile,  and  asked 
that  the  three  directors  be  substituted  as  defendants  and 
held  to  account  las  trustees  for  the  creditors  of  the  cor- 
poration pursuant  to  the  statutes  of  Oklahoma. 

The  case  was  heard  upon  the  pleadings  and  the  testi- 
mony, and  final  decree  was  rendered  dismissing  appel- 
teflit's  complaint  as  against  the  appellee  and  awarding  to 
eppellee  a  foreclosure  of  the  mortgage  and  directing  pay- 
ment over  of  the  funds  paid  into  court  under  the  assign- 
ment of  estimates  due  from  the  improvement  district. 

(1)  The  evidence  supports  the  finding  that  when  ap- 
pellee gave  the  bond  to  the  improvement  district  to  guar- 
ejniee  performance  of  the  contract  on  the  part  of  the  En- 
gineering Company,  the  latter  undertook  to  indemnify  ap- 
pellee against  loss.  The  contract  of  the  Engineering 
Company  with  the  improvement  district  proAaded  for 
completion  of  the  work  on  a  certain  date,  and  before  that 
date  it  became  apparent  that  the  Engineering  Company 
would  not  be  able  to  complete  performance  of  its  contract. 
In  order  to  protect  itself  from  loss,  appellee  agreed  to 
make  advances  of  money  to  enable  the  Engineering  Com- 
pany to  complete  performance  of  the  contract,  and  the 
mortgage  and  the  assignments  of  estimates  were  executed 
to  secure  the  amounts  so  advanced.  The  testimony  is 
very  voluminous  and  a  strenuous  effort  has  'been  made  to 
show  that  improper  motives  prompted  these  transactions 
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l)etween  the  Engineering  Company  and  appellee,  but  we 
fail  to  find  anjijliing  at  all  in  the  evidence  whie'h  would 
warrant  the  conclusion  that  the  transactions  were  in  any 
wise  tainted  with  fraudulent  intention,  or  that  the  effect 
tjhereof  was  to  cheat,  hinder  or  delay  the  creditors  of  the 
Engineering  Company.  Appellee  was  already  liable  to 
the  improvement  district  for  the  performance  of  the  con- 
tnaot,  and  the  agreement  to  make  further  advances  was 
prompted  alone  by  that  obligation  and  to  protect  itself 
from  loss.  It  certainly  had  a  right  to  exact  security  from 
the  Engineering  Company,  and  there  is  no  semblance  of 
fraud  in  the  transaction  so  far  as  we  are  able  to  discover 
from  the  evidence.  Certainly,  the  form  of  the  transaction 
did  not  operate  as  a  wrongful  interference  with  the  assets 
of'  the  corporation  so  as  to  amount  to  a  hindrance  or  de- 
feat of  its  creditors,  and  there  is,  as  already  stated,  noth- 
ing in  the  evidence  to  show  that  there  was  any  actual 
fraud  intended.  We  fail  to  see  any  principle  upK)n  which 
the  transactions  could  be  declared  to  be  fraudulent  or  that 
would  warrant  a  court  of  equity  in  setting  aside  the  se- 
curity. The  evidence  is  entirely  too  voluminous  to  jus- 
tify an  analysis  ^d  discussion  in  this  opinion. 

(2-3)  It  is  contended  that  prior  to  the  assignment, 
the  amount  due  on  one  of  the  estimates  was  assigned  or 
appropriated  to  the  payment  of  appellant's  debt  and  that 
it  should  not  'be  included  within  the  securities  held  by  ap- 
pellee. The  facts  upon  which  this  claim  is  based  are  that 
some  time  prior  to  the  time  the  mortgage  and  the  assign- 
ment to  appellee  were  executed,  appellant,  through  his 
representative  in  Van  Buren,  insisted  upK)n  payment  of 
his  account,  and  the  commissioners  of  the  improvement 
district  showed  a  disposition  to  hold  back  payment  of  an 
estimate  until  appellant's  account  should  be  paid.  The 
sum  of  $500  was  paid  on  the  estimate  to  the  agent  of  Engi- 
neering Company  and  there  was  an  agreement  that  the 
balance  should  be  held  by  the  improvement  district  pend- 
ing a  settlement  with  appellant.  There  was  no  agreement, 
either  express  or  implied,  that  the  money  should  be  appro- 
priated to  the  payment  of  appellant's  debt.    The  most 
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that  caoi  ibe  made  out  of  it  was  that  the  amount  should  be 
held  up  indefinitely  until  a  settlement  be  made  with  appel- 
lant. This  does  not  constitute  an  assignment  of  the 
amount  in  the  hands  of  the  improvement  district  nor  an 
appropriation  to  the  payment  of  appellant's  d^bt.  Christ- 
mas  V.  Russell,  81  U.  S.  69.  In  the  case  just  cited,  the 
cottrt  said :  *  *  A  mere  promise,  though  of  the  clearest  and 
most  solemn  kind,  to  pay  a  debt  out  of  a  particulw  fund, 
is  not  an  assignment  of  the  fund  eveoi  in  equity.  To  make 
an  equitable  assignment  there  sihotdd  be  snch  an  actual  or 
constructive  appropriation  of  the  subject-matter  as  to 
confer  a  complete  and  present  right  on  the  party  meant 
to  be  provided  for,  even  w^here  the  circumstances  do  not 
admit  of  its  immediate  exercise.''  Now,  if  the  improve- 
ment dis-trict  was  being  sued,  there  might  be  more  force 
in  the  contention  that  the  agreement  to  postpone  payment 
until  after  settlement  with  appellant  barred  the  right  of 
the  Engineering  Company  or  its  assignee  to  recover  until 
after  settlement  with  appellant ;  but  there  being  no  appro- 
priation of  this  fund  to  the  payment  of  appellant's  debt, 
the  parties  to  that  agreement,  namely,  the  improvement 
district  and  the  Engineering  Company,  could  have  re- 
scinded it  at  any  moment  and  paid  the  money  over  to  the 
Engineering  Company  or  any  one  to  whom  it  assigned  the 
debt.  It  is  not  contended  that  api>eUant  had  any  lien 
wlhich  he  could  assert  against  the  improvement  district, 
or  that  the  money  was  held  'back  for  liie  purpose  of  en- 
abling the  improvement  district  to  protect  itself  against 
any  claim  made  by  appellant.  Appellant  was  not  a  party 
to  that  agreement,  if  it  can  be  properly  held  in  law  to 
conatitute  a  contract,  and  is  therefore  not  in  position  to 
challenge  the  right  of  the  Engineering  Company  or  ap- 
pellee, as  its  aissignee,  to  collect  the  amotmt  from  the  im- 
provement district. 

(4)  The  remaining  question  to  be  determined  re- 
lates to  the  contention  of  appellant  that  the  Engineering 
Company  forfeited  its  right  to  exist  as  a  corporation  un- 
der tiie  laws  of  Oklahoma,  the  place  of  its  domicile,  that 
the  forfeiture  resulted  ipso  facto  from  the  failure  to  com- 
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ply  with  the  statute  with  refipect  to  the  payment  of  a 
license  fee,  and  that  its  property  pasoed  into  the  hands  of 
tiie  directors  as  trustees  for  the  benefit  of  creditors  It 
is  conitended,  on  the  other  (hand,  by  appellee,  that  <under 
the  Oklahoma  statute  the  l^gal  existence  of  the  corpora- 
tion couM  not  be  questioned  collaterally  and  could  only 
be  drawn  into  question  (by  a  -suit  'brought  at  the  instance 
of  the  State  of  Oklahonaa.  The  Engineering  Company 
being  a  foreign  corporation,  the  courts  of  this  State  have 
IK)  right  or  authority  to  dissolve  it  and  wind  up  its  busi- 
ness, the  courts  of  equity  of  this  State  being  limited  to 
taking  charge  of  the  property  within  the  jurisdiction  of 
the  court  and  enforcing  the  rights  of  creditors  here.  Cul- 
ver Lumber  £  Manufacturing  Co.  v.  Culver,  81  Ark.  102; 
Federal  Union  Surety  Co.  v.  Flemister,  95  Ark.  389.  The 
Engineering  Oompany  existed  de  facto  when  all  the  trans- 
actions under  review  took  place,  and  both  parties  to  the 
present  controversy  dealt  with  it  as  a  valid  corporation 
and  as  a  going  concern,  so  to  si>eak.  Therefore,  the  ques- 
tion of  the  legal  existence  of  the  corporation  depends 
upon  the  Oklahoma  laws  as  interpreted  by  the  courts  of 
that  State. 

The  statutes  of  Oklahoma  provide  that  every  corpor- 
ation organized  under  the  laws  of  the  State  and  every 
foreign  corporation  doing  business  therein  shall  **  procure 
annually  from  the  Corporation  Commission  a  license  au- 
thorizing the  transaction  of  soich  business  in  this  State,  ^^ 
ttiat  such  corporation  shall  pay  a  license  fee  of  fifty  cents 
for  each  one  thousand  dollars  of  authorized  capital  stock, 
and  that  *' every  domestic  corporation  subject  to  the  pro- 
visions of  this  act,  who  shall  fail  to  file  the  annual  state- 
ment and  to  pay  the  annual  fees  required  'by  the  provi- 
sions of  this  act  for  sixty  days  after  the  time  provided 
therefor,  shall  forfeit  its  charter.'*  Another  section  of 
the  statute  provides  that  in  case  of  forfeiture,  the  direc- 
tors of  any  domestic  corporation  or  any  foreign  corpora- 
tion doing  business  in  the  State  '*are  deemed  to  be  trus- 
tees of  the  corporation  and  all  the  stockholders  and  mem- 
bers of  the  corporation  whose  power  or  right  to  do  busi- 
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ness  is  forfeited,  and  as  sueh  trustees  sliaJl  have  full 
power  to  settle  the  affairs  of  the  corporation  and  to  main- 
tain or  defend  any  such  corporation,  or  to  take  such  legal 
proceedings  as  may  be  necessary  to  finally  settle  the  af- 
fairs of  said  corporation.''  Another  section  reads  as  fol- 
lows :  '^The  due  ioicorpo nation  of  any  company  claiming 
in  good  faith  to  'be  a  corporation  ujider  the  laws  of  this 
State,  and  doing  businesiS  as  such,  or  its  rights  to  exercise 
corporate  powers  can  not  be  inquired  into  collaterally,  in 
any  private  suit  to  which  such  de  facto  corporation  may 
be  a  party ;  ibut  such  inquiry  may  be  had,  and  action 
brought  at  the  suit  of  the  State,  in  the  manner  prescribed 
in  civil  procedure." 

The  Supreme  Court  of  Oklahoma,  in  the  case  of  II ig- 
bee  v.  Aetna  Bldg.  d  L,  Assn.,  109  Pac.  236,  after  quoting 
the  statutes  aibove,  said  that  the  corporation  involved  in 
that  controversy  was  doing  business  under  the  laws  of 
that  State  and  that  **the  regularity  of  its  incorporation 
could  not  be  inquired  into  in  this  proceeding. "  In  a  later 
case,  Smith  Rolfe  Co.  v.  Wallace,  139  Pac.  248,  the  Su- 
preme Court  of  Okl<ahoma  reviewed  the  statutes  relative 
to  foreign  and  domestic  corporations  doing  business  in 
the  State,  and  announced  the  rule  that  those  statutes  were 
designed  chiefly  for  raising  revenue  and  that  it  was  not 
the  intention  of  the  Legislature  to  invalidate  contracts 
made  by  delinquent  corporations.  That  interpretation  is 
binding  on  us  here  and  we  are  of  the  opinion  that  the 
courts  of  this  State  would  exceed  their  power  and  juris- 
diction in  declaring  the  charter  of  an  Oklahoma  cor- 
poration forfeited  contrary  to  the  statutes  of  that  State 
as  interpreted  by  its  highest  judicial  tribunal. 

Judgment  affirmed. 


Less  Land  Company  v.  Fender. 
Opinion  delivered  February  1,  1915. 

Drainage  districts — ^formation — due  process  of  law. — ^Act  279  of 
the  Acts  of  1S09  as  amended  by  Act  221  of  the  Acts  of  1911,  pro- 
viding for  formation  of  drainage  districts,  and  for  the  assessment 
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of  benefits  >by  commissioners  after  notice  and  a  hearing,  does  not 
deprive  the  owners  of  'their  property  without  due  process  of  law, 
nor  deny  them  the  equal  protection  of  the  law. 

2.  Drainage  districts — ^formation. — Act  279,  Acts  1909,  as  amended 
by  Act  221,  Acts  1911,  providing  for  the  formation  of  drainage  im- 
provement districts  is  not  in  conflict  with  Act  2,  §  23,  of  the  Con- 
stitution of  1874,  which  provides  that  the  Legislature  is  without 
f>ower  to  auithoirlze  the  assessment  of  lands  for  the  construction  of 
drains  and  ditches  unless  the  improvement  will  be  conducive  to 
the  public  health,  convenience  or  welfare. 

3.  Drainage  districts — formation — bond. — ^When  a  drainage  district 
is  formed  under  Act  279,  Acts  1909,  as  amended  by  Act  221,  Acts 
1911,  a  bond  for  preliminary  expenses  signed  by  fifteen  of  the  peti- 
tioners who  were  aible  to  discharge  its  obligation,  is  valid  without 
other  sureties. 

4.  Drainage  districts — formation — qualifications  of  commissioners. 
— ^Act  279,  Acts  1909,  as  amended  by  Act  221,  Acts  1911,  provides 
thait  the  commissioners  shall  be  owners  of  real  property  within  the 
county,  and  the  fact  of  their  ownership  of  lands  within  the  dis- 
trict does  not  disctualify  them  to  act  as  oommissioners. 

5.  Drainage  districts — boundaries — objections. — It  is  too  late  on 
appeal,  to  question  the  boundary  lines  of  a  drainage  district,  no 
objection  having  been  made  thereto  at  the  time  of  its  formation, 
nor  an  appeal  taken  from  the  order  esitablishing  it,  within  the  time 
provided  by  the  act  for  appeal. 

6.  Appeal  and  error — sufficiency  of  testimony. — When  it  is  con- 
tended on  appeal  that  the  evidence  is  insufficient  to  support  the 
Judgment  of  the  circuit  court,  the  question  on  appeal  is  not  upon 
the  weight  of  the  evidence,  but  only  whether  it  is  suflOcient  to  sup- 
port the  judgment  of  that  court. 

Appeal  from  Randolph  Circuit  Court ;  J.  W.  Meeks, 
Judge ;  affirmed. 

STATEMENT  BY  THE  COURT. 

The  petition  asked  for  the  esta;blishment  oif  the  drain- 
age district  to  include  the  territory  designated,  situated 
in  Lawrence  and  Randolph  counties,  that  an  engineer  be 
appointed  to  make  the  sur\^ey  and  report  to  the  county 
court.  This  petition  was  signed  by  D.  W.  Fender,  T.  Z. 
James,  D.  W.  Johufson  and  fourteen  others,  and  the  bond 
to  pay  the  expenses  of  th-e  survey  of  the  drainage  district 
petitioned  for,  in  case  it  was  not  formed  wais  signed  by 
the  said  parties  and  eleven  of  the  other  signers  of  the 
petition. 


Digitized  by 


Google 


22  Less  Land  Company  v.  Fender.  [119 

August  8  was  fixed  for  tibe  date  of  the  final  hearing 
of  the  petition  and  notice  duly  pu'blished.  On  July  23 
the  surveyor  filed  the  preliminary  report.  On  August  8 
the  matter  was  heard  and  the  court  found  that  the  petition 
asking  the  establishment  of  the  district  was  signed  by  a 
majority  in  numiber,  in  acreage  and  value,  of  owners  of 
real  estate  in  the  proi>osed  district  and  found  the  estab- 
lishment of  said  district  woidd  be  for  the  'best  interest  of 
all  the  property  owners  therein  and  made  an  order  estab- 
lishing it,  <by  virtue  of  Act  279  of  the  Acts  of  1909,  as 
amended  by  Act  221  of  the  Acts  of  1911. 

The  cooirt  also  appointed  the  .said  D.  W.  Fender,  D. 
W.  Johnson  and  T.  Z.  James,  three  of  the  petitioners  for 
the  district,  commissioners  thereof. 

The  assessments  were  made  and  filed  in  the  clerk's 
oflSce  of  Randolph  County  and  notice  of  the  time  to  file 
remonstrance  was  duly  given  in  iboth  counties,  July  20, 
1914,  'being  the  date  fixed  for  the  hearing  thereof.  On 
that  day  the  Less  Land  Oompany,  a  corporation,  and 
other  owners  of  lands  in  the  proposed  district,  filed  excep- 
tions, lasking  that  the  entire  proceedings  be  declared  void, 
because  no  bond  was  filed,  as  required  iby  law,  before  the 
appointment  of  the  surveyor;  that  the  appointment  of 
three  of  the  petitioners  of  the  proposed  drainage  ditch  as 
assessors  was  contrary  to  law ;  that  the  assessments  were 
inequitable,  unjust  and  discriminatory  and  that  the  lands 
belonging  to  the  remonstrants  were  assessed  at  a  higher 
rate  than  lands  of  like  value  'belonging  to  the  assessors, 
and  that  lands  were  erroneously  and  arbitrarily  assessed 
that  were  not  benefited. 

The  court  upon  the  final  hearing  adjudged  the  assess- 
ment of  a  forty^acre  tract  of  land  in  Eamdolph  County, 
belonging  to  John  L.  Ford,  unreasonalble,  and  lowered 
and  fixed  it  at  $50,  approved  and  confirmed  the  assess- 
ments upon  all  the  other  real  estate  within  the  district 
and  ordered  the  tax  levied  to  pay  same.  The  remon- 
strants excepted  to  this  judgment,  filed  a  motion  for  a  new 
trial  which  was  overruled,  and  prayed  and  were  granted 
an  appeal. 
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It- is  conceded  that  the  bond  for  the  payment  of  the 
expenses  of  the  preliminary  survey  Avae  a  good  bond  in 
the  sense  that  the  signers  thereof  were  solvent  and  worth 
the  amount  and  able  to  discharge  the  obligation  thereof, 
but  'all  of  them  were  petitioners  for  the  district.  It  was 
likewiee  conceded  that  the  personis  appointed  aissessors 
by  the  cooirt  were  three  of  the  prinicipal  petitioners  for 
the  improvement. 

It  appears  from  the  testimony  that  the  ditch  pro- 
posed would  dtain  a  certain  lake  Tupelo  and  benefit  the 
kmds  assessed  for  the  improvement  in  the  amount  as- 
sessed against  them,  the  principal  contention  of  appel- 
lants being  that  the  lands  ibelow  Fender  *s  gin  were  as- 
sessed xmreasonalbly  high  and  in  fact  arbitrarily,  that  the 
aonount  of  the  assessment  levied  against  these  lands  for 
the  construction  of  the  ditch  or  drainage  canal  below  this 
ix>int  was  $6,637.50,  and  that  some  of  the  witnesses  were 
of  opinion  that  a  ditch  could  be  constructed  from  this 
point  south  that  would  drain  Tupelo  Laike  effectively  for 
$900.  The  object  and  purpose  of  establishing  the  district 
was  to  drain  Tupelo  Lake,  situated  north  of  the  Fender 
gin. 

A  good  deal  of  testimony  was  introduced,  and  al- 
tihaugh  some  of  the  witnesses  testified  that  a  ditch  could 
be  constructed  below  the  gin  for  $900,  others  thought  that 
a  <iitch  that  could  be  conistructed  for  such  an  amount 
would  be  entirely  inadequate  and  that  the  amount  as- 
sessed against  the  lands  benefited  through  its  construc- 
tion, would  be  required  to  build  it. 

Several  witnesses  testified  that  the  different  tracts 
of  land  bdonging  to  the  remonstrants,  against  which  as- 
sessments were  made,  would  be  benefited  in  the  amount  of 
the  assessments  levied,  except  the  particular  forty  acres 
tiie  assessment  of  whidh  was  lowered  by  the  court. 

W.  E.  Beloate,  for  appellant. 

L  All  the  proceedings  are  contrary  to  the  law.  Acts 
1911,  Act  221 ;  Acts  1909,  Act  279.  These  acts  are  uncon- 
stitirtioinal.    Const.  U.  S.,  14iih  Amend.,  and  §  23,  art.  2. 


Digitized  by 


Google 


24  Less  Land  Company  v.  Fender.  [119 

Const.  Ark.;  58  L.  R.  A.  353,  ^d  note;  163  N.  Y.  133;  49 
L.  R.  A.  781,  note ;  93  Ark.  335 ;  64  Id.  555 ;  lb.  108.  Must 
be  for  public  welfare,  roads  or  utilities.  199  U.  S.  472 ; 
72  N.  Y.  1;  2  Farabam  on  Waters,  951:  49  L.  R.  A.  781; 
13  Am.  655;  16  L.  R.  A.  (N.  S.)  292;  25  A.  &  E.  Enc.  (2 
ed.)  1199;  58  L.  R.  A.  367,  371,  note;  101  Ark.  29. 

2.  A  cost  ibond  presuipposes  a  surety.  A  **good 
bond''  means  that  the  surety  be  fimancially  sound.  4 
Words  &  Phr.  3112. 

T.  W.  Campbell,  for  appellees. 

1 .  The  appeal  should  be  dismissed  ^because  the  ap- 
peal was  not  perfected  within  twenty  days.  Acts  1909, 
p.  743. 

2.  Local  assessments  are  not  taxes  and  the  aots  are 
not  unconstitutional.  Art.  2,  §  23,  Const.  Ark. ;  14  Am. 
Const.  U.  S. ;  59  Ark.  513 ;  64  Id.  55. 

3.  Commissioners  are  not  disqualified  because  they 
own  lands  within  the  district.  120  111.  129;  14  Cyc.  1027. 
Where  o^bjections  are  not  made  in  time  thev  are  waived. 

25  Cyc.  203. 

4.  The  >bond  is  ample.     132  Ind.  496. 

5.  The  finding  of  the  court  is  conclusive.  104  Ark. 
154;  80  Id.  249;  90  Id.  512;  92  Id.  41 ;  100  Ark.  166. 

6.  The  omission  of  a  judge  to  sign  an  order  or 
record  does  not  invalidate.    9  Ark.  375. 

KiRBY,  J.,  (after  stating  the  facts).  It  is  first  con- 
tended that  the  acts  authorizing  the  establishment  of  the 
drainage  district  and  the  assessment  of  the  property 
therein  upon  a  petition  therefor  signed  by  a  majority 
either  in  number,  acreage  or  value  of  the  owners  of  land 
within  the  proposed  district  and  without  such  majority,  if 
in  the  opinion  of  the  court  the  establishment  thereof  will 
be  to  the  advantage  of  the  owners  of  real  property  therein 
are  unconstitutional  and  m  conflict  with  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  and 
section  23,  article  2  of  the  (Constitution  of  Arkansas,  43ie 
Legislature  being  without  power  to  authorize  the 
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ment  of  kmds  for  the  constmction  of  drains  and  ditches 
unless  the  improvement  will  be  conducive  to  the  public 
health,  convenience  or  welfare.  Under  the  prior  general 
law  for  the  ooostruction  of  drains  and  ditches,  sections 
1414-1450,  Kii^by's  Digest,  no  «authority  is  conferred  to 
establish  a  district  for  the  construction  of  public  drains 
and  ditches  unless  the  improvement  be  found  conducive  to 
the  pablic  health,  convenience  or  welfare  **or  will  be  of 
public  utility  or  benefit, ' '  while  the  said  acts  of  the  Legis- 
lature, under  which  the  district  herein  was  organized  pro- 
vide for  their  establishment,  when  the  miajority  in  num- 
iber,  acreage  or  value  of  the  land  owners  therein  petition 
therefor  or  upK)n  a  petition  without  such  majority  if  the 
court  finds  **that  the  establishment  thereof  will  be  to  the 
•advantage  of  the  owners  of  real  property  therein." 

These  acts  have  twice  been  considered  by  this  court 
without  passing  upon  this  question.  Burton  v.  Chicago 
Mill  d  Lbr.  Co.,  106  Ark.  296;  Grassy  Slough  Drainage 
Dist,  V.  National  Box  Co.,  Ill  Ark.  144. 

In  the  latter  ease  the  court  held  the  act  constitutional 
relative  to  the  provisions  authorizing  the  establishment 
of  surch  districts  by  original  proceedings  in  the  circuit 
court.  The  Legislature  has  lauthority  to  exercise  the 
power  of  the  State,  under  the  restrictions  and  limitations 
of  the  Constitutions  of  the  State  and  Nation,  and  there  is 
no  provision  of  our  State  Comstitution  prohibiting  its  ex- 
ercise of  power  to  authorize  the  lassessment  of  benefits 
against  lands  for  the  expense  of  drainage  for  the  im- 
provement of  the  lands  of  a  particular  district  or  lo<5ality 
for  the  common  benefit  and  general  advantage  of  all  the 
owners  thereof. 

Laws  requiring  the  drainage  of  wet,  marshy  and 
swampy  lauds  within  particular  localities  at  the  expense 
of  the  owners  thereof  in  proportion  to  the  benefits  de- 
rived therefrom  to  each  particular  tract  of  land  assessed 
have  been  generallv  made  and  upheld.  In  Fallbrook  Irr. 
Dist.  V.  Bradley,  164  U.  S.  112,  17  S.  Ot.  56,  41  L.  Ed.  369, 
the  court  said:  **The  pK)wer  does  not  rest  simply  upon 
the  ground  that  the  reclamation  must  be  necessary  for 
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the  public  h^th,  that  indeed  is  one  ground  for  interposi- 
tion iby  the  statutes,  but  not  the  only  one.  Statutes  au- 
thorizing dnaiiiage  of  swamp  lands  have  frequently  been 
upheld  independently  of  any  effect  upon  the  public  health 
as  reasonaible  regulations  for  the  general  advantage  of 
those  who  are  treated  for  this  purpose  as  owners  of  a 
common  property.  Head  v.  Amoskeag  Mfg.  Co.,  113  U. 
S.  9,  28  L.  Ed.  889;  Wurts  v.  Hoagland,  114  U.  S.  606; 
Cooley  on  Taxation  (2  ed.)  617.  If  it  »be  essential  or  ma- 
terial for  the  prosperity  of  the  cooninjunity,  and  if  the  im- 
provement be  one  in  which  all  the  land  owners  have  to 
a  certain  extent  a  connraon  interest,  and  the  improvement 
can  not  be  acooanplished  without  the  concurrence  of  all  or 
nearly  all  of  such  owners  »by  reason  of  the  peculiar  nat- 
ural condition  of  the  tract  sought  to  be  reclaimed,  then 
•such  reclamiation  may  be  made  and  the  land  rendered  use- 
ful to  all  and  at  their  joint  expense.  In  auch  case  the 
albsolute  right  of  each  individual  owner  of  land  must  yield 
to  a  certain  extent  or  be  modified  by  corresponding  rights 
on  the  part  of  other  owners  for  what  is  declared  upon 
the  whole  to  be  for  the  public  ^benefit.'* 

(1)  The  statute  provides  for  the  assessment  of  ben- 
efits iby  commissioners  after  notice  and  a  hearing,  and 
does  not  deprive  the  owners  of  their  property  without 
due  process  of  law  nor  deny  them  the  equal  protection  of 
the  law.  Wurts  v.  Hoagland  114  U.  S.  606,  29  L.  Ed.  229; 
Hagar  v.  Reclamation  Dist,,  108,  111  U.  S.  701;  Davidson 
V.  New  Orleans,  96  U.  S.  97. 

(2)  Neither  are  they  in  conflict  with  said  section  23 
of  article  2  to  our  Constitution  of  Arkansas  of  1874.  Car- 
son V.  St.  Francis  Levee  Dist.,  59  Ark.  513;  Cribbs  v. 
Benedict,  64  Ark.  555. 

The  individual  is  not  deprived  of  his  property  nor 
taxed  for  the  'benefit  of  other  land  owners,  'but  only  re- 
quired to  pay  the  assessment  against  it  of  the  benefits 
accruing  to  his  own  lands  iby  reason  of  the  construction 
of  the  improvement  for  the  common  interest  or  advantage 
of  all  land  owners  of  the  district. 
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(3)  It  is  next  contended  that  the  district  is  invalid 
begause  no  bond  was  given  as  reqnired  'by  law  to  pay  the 
expenees  of  the  prelimimary  survey,  in  case  the  district 
was  not  established  and  because  the  ooonmisBioners  were 
appointed  from  those  petitioning  for  the  district  aaid  own- 
ing lands  therein.  The  bond  was  signed  by  the  three  pe- 
titioners afterward  appointed  comanissioners  and  asses- 
sors and  eleven  others  of  the  petitioners  and  was  a  good 
bond  and  solvent,  so  far  as  the  ability  of  the  signers  to 
discbarge  and  pay  the  obligation  of  the  bond  is  concerned. 
It  is  true  that  the  term  ^'bond**  usuaUy  implies  that 
there  sihall  be  sureties,  who  are  also  financially  sound, 
but  the  statute  here  only  requires  ^^a  good  bond^'  and 
the  fact  that  it  was  signed  by  fifteen  of  the  petitioners, 
who  were  amply  financially  able  to  discharge  its  obliga- 
tion, without  others  as  sureties,  did  not  render  it  invalid. 
The  obligation  of  the  bond  in  any  event  was  but  to  pay 
the  expenses  of  the  preliminary  survey  of  the  drainage 
district,  in  case  it  was  not  established,  and,  the  same  hav- 
ing been  estaiblished,  the  technical  objection  to  the  bond 
is  without  weight  against  the  validity  thereof.  Sample 
V.  Carroll,  132  Ind.  496. 

(4)  The  statute  only  provides  that  the  commission- 
ers shall  be  owners  of  real  property  within  the  county, 
and  the  fact  of  their  0A\Tiership  of  lands  within  the  dis- 
trict does  not  disqualify  them  to  act  as  commissioners. 
Scott  V.  People,  120  ni.'l29;  14  Cyc.  1027;  State  v.  Fisk, 
107  N.  W.  193:  In  re  Cranberry  Creek  Drainage  Dist., 
128  Wis.  98,  107  N.  W.  25;  McKusick  v.  Stillwater, 
44  Minn.  372, 46  N.  W.  769 ;  Bowker  v.  Wright,  54  N.  J.  L. 
130,  23  Atl.  116;  State  v.  Rutherford,  55  N.  J.  L.  441,  27 
Atl.  172,  a.  C.  56  N.  J.  L.  340,  29  Atl.  156. 

(5)  It  is  too  late  now  to  question  the  boundary  lines 
of  the  district,  no  objection  thereto  having  been  made  at 
the  time  of  its  formation,  nor  appeal  taken  from  the  or- 
der establishing  it,  within  the  time  provided  by  the  act  for 
appeal.  Sections  1,  2  and  3,  Act  221  of  the  Acts  of  1911; 
Church  V.  Gallic,  76  Ark.  423.     The  objection  not  having 
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been  made  at  the  proper  time,  nor  the  order  .appealed 
from,  it  must  be  considered  waived.     25  Cyc.  203. 

(6)  The  last  contention  is  that  the  preponderance 
of  the  testimotny  is  agiainst  the  amount  of  benefits  assessed 
against  certain  of  the  lands  'by  the  commissioners  and 
the  circuit  court  having  passed  upon  this  matter,  the  ques- 
tion here  upon  appeal  is  not  upon  the  weight  of  the  evi- 
dence, but  only  whether  it  is  sufficient  to  support  the  judg- 
ment of  that  court,  and  we  are  of  the  opinion  that  there  is 
competent  testimony  of  a  substantial  nature,  sufficient 
to  base  the  findings  upon  relative  to  the  amount  of  bene- 
fits fixed.  St.  Lonis  <&  S.  F.  Ry.  Co.  v.  Fort  Smith  S  Van 
Buren  Bridge  Dist.,  168  S.  W.  1066,  113  Ark.  493. 

Neither  is  there  merit  in  the  objection  th'at  the  record 
of  the  order  of  court  establishing  the  district  was  not 
signed  by  the  circuit  judge.  Ex  parte  Slocomh,  9  Ark.  375. 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment is  affirmed. 

Justices  Hart  and  Smith  dissent  for  the  reason  that, 
in  their  opinion,  the  evidence  shows  the  assessments  com- 
plained of  were  made  arbitrarily  aoid  without  reference 
to  the  benefits  derived  from  the  improvement. 


St.  Louis,  Iron  Moi'ntatx  &  Southern  Railway  Company 

V.  TUKEY. 

Opinion  delivered  March  15,  1915. 

1.  Railroads — false  arrest — act  of  employle. — A  railroad  company 
will  be  liable  in  damages  when  its  servant  caused  the  arrest  of 
a  passenger,  it  being  the  servant's  duty  to  protect  the  passenger, 
when  damages  are  shown  to  have  resulted. 

2.  Railroads — duty  to  passengers. — A  railroad  company  is  an  insurer 
of  the  safety  of  its  passengers  against  intentional  ill  treatment, 
from  its  servants  and  agents  whose  duties  relate  to  the  comfort 
and  safety  of  its  passengers  and  require  them  to  come  in  contact 
with  the  passengers. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge ;  affirmed. 
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STATEMENT  BY  THE  COURT. 

J.  B.  Tukey,  a  traveling  saJesman,  bought  ta  ticket 
from  Batesviile  to  New  Augusta,  Arkansas,  on  the  31st 
of  July,  1913,  and  changed  cars  at  Newport.  When  he 
attempted  to  board  appellant's  train,  there  was  a  woman 
passenger  in  front  of  him  and  he  and  the  other  passen- 
gei^,  who  were  -all  impatient,  were  detained  while  the 
brakeman  waited  for  the  lady  to  search  in  her  bag  for  a 
ticket,  which  she  feared  was  lost. 

Tukey  with  his  personal  baggage  and  sample  grips, 
two  in  one  hand  and  one  in  the  other,  started  to  board  the 
train,  the  brakeman  asked  him  where  he  was  going  and 
he  replied  to  New  Augusta,  and  was  requested  to  show 
his  ticket,  which  Tukey  produced  after  setting  his  grips 
down.  ■  The  brakeman  then  told  him  to  move  on,  but 
Tukey  insisted  on  his  reading  the  ticket  and  seeing  the 
destination.  This  caused  an  argument  and  contention 
and  the  brakeman  finally  told  him  if  he  did  not  get  on  in 
he  wonld  have  him  arrested  and  Tukey  went  on  into  the 
oar  and  sat  down. 

The  brakeman  turned  to  another  employee  of  the 
company  and  told  him  to  get  a  policeman,  who  appeared 
in  a  few  minutes  and  the  brakeman  went  to  the  door  of  the 
car  with  the  officer  and  pointed  out  Tukey  to  him.  The 
oflSoer  then  arrested  him,  and  upon  his  inquiry  for  the 
cause  of  his  arrest,  was  told  "it  was  for  drunieainess,  that 
there  were  nine  saloons  in  Newport  and  nine  million  gal- 
lons of  whiskey,  to  come  on  and  he  could  get  all  he  wanted 
to  drink." 

He  protested  that  he  was  not  drunk,  but  the  officer 
took  him  out  on  the  platform,  and  after  detaining  him  five 
or  ten  minutes  decided  he  was  not  too  drunk  to  proceed 
with  the  journey  and  released  him. 

He  stated  that  he  was  never  intoxicated  in  his  life, 
did  not  drink  at  all,  and  that  he  had  used  no  profane  or 
boisterous  language  in  talking  to  the  brakeman,  but  had 
only  insisted,  after  he  was  requested  to  produce  his  ticket, 
that  the  bnakeraan  read  the  station  of  his  destination 
therefrom.    That  he  was  never  arrested  in  his  life  before. 
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was  greatly  chagrined  and  humiliated  'by  bekiig  arrested 
nnder  the  cirourastances  and  soiifered  much  anguish  of 
mind  on  account  thereof. 

Others  testified  that  the  drummer,  when  the  lady  was 
eear<diing  for  her  ticket,  elbowed  his  way  to  the  front  of 
the  crowd  and  said,  **I  hope  to  God  you  have  lost  it  and 
will  never  find  if    This  he  denied^ 

They  also  said  he  was  excited  and  taliking  loud  to  the 
braikeman  and  appeared  to  be  drunk. 

A  judgment  for  $500  damages  for  the  wrongful  ar- 
rest of  appellee  was  rendered  against  the  railroad  com- 
pany, from  which  it  appealed. 

E.  B,  Kinsworthy,  P.  R.  Andrews  and  T.  D.  Craw- 
ford, for  appellant. 

1.  The  second  instruction,  given  at  appellee's  re- 
quest, leaves  the  jury  to  find  damages  without  reference 
to  the  testimony,  and  allows  them  to  base  their  finding 
ui)on' conjecture  or  speculation.  Specific  objection  was 
niade  on  thia  ground,  and  the  court  erred  in  not  curing 
the  defect.    105  Ark.  205. 

2.  The  damages  awarded  are  manifestly  excessive. 
If  appellant  caused  appellee^  arrest,  his  own  conduct 
brought  it  aibout. 

3.  No  liability  on  the  part  of  axxpellant  is  shown. 
There  is  no  evidence  tending  to  show  tibat  the  brtakeman 
had  any  authority  to  cause  appellee 's  arrest.   87  Ark.  524. 

8.  BrundidgCy  for  appellee. 

1.  The  bnakeman  who  caused  the  arrest  was  one  of 
the  employees  of  appellant,  in  change  of  the  train,  and  as 
such  had  duties  to  perform  with  reference  to  the  comfort 
and  safety  of  passengers :  and  when  he  canised  the  wrong- 
ful arrest  of  appellee,  who  was  at  the  time  a  passenger 
on  the  train,  appellant  ^became  liable,  even  though  the 
brakeman  was  acting  without  the  scope  of  his  authority 
and  had  departed  from  the  line  of  his  duty.  82  Ark.  292 ; 
97  Ark.  28;  99  Ark.  235;  96  N.  E.  58;  Hutchison  on  Car- 
riers,  §  1100. 
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2.  There  was  no  error  in  giving  the  second  instruc- 
tion for  plaintiff.  It  did  not  anthorize  any  finding  not 
bafied  on  the  evidence. 

3,  The  verdict  is  not  excessive. 

Ejbby,  J.y  (after  stating  lihe  ifiacts) .  It  is  insisted  for 
reveirsal  that  there  is  no  liability  against  the  railroad  oom- 
pamy  foor  the  arrest  of  Appellee,  the  brakeman  being  with- 
out authority  to  caose  the  arrest,  and  that  the  testimony 
ehows  the  arrest  was  in  fact  made  (by  the  pea^oe  officer. 

C,  R.  I.  &  P.  Railway  Company  v.  Nelson,  87  Ark. 
524,  is  relied  on  in  smpport  of  ^appellant's  contention. 
There  the  arrest  was  caused  by  the  gateman  at  the  depot, 
who  refused  to  allow  the  persons  to  pass  through  the 
gate  "and  take  the  train  because  the  tickets  presented  by 
them  had  already  been  punched,  and  the  court .  held 
(quoting  syllabus) : 

**A  railroad  company  is  not  liable  for  the  wrongful 
arrest  by  a  policeman  of  a  passenger,  thougih  the  arrest 
was  made  under  the  direction  of  the  company's  station 
master,  if  the  latter  ha-d  no  authority  to  direct  the  arrest 
to  be  made.'* 

In  Mayfield  v.  St.  L.,  I.  M.  <&  Sou.  Railway  Co.,  97 
Ark.  28,  the  court  held  that  a  railway  company  was  liable 
for  any  wrongfial  arrest  of  a  passenger  made  or  procured 
by  its  servants  in  charge  of  the  train,  being  under  obli- 
gation to  protect  the  passengers  against  any  negligent 
or  wilful  misconduct  of  its  servants,  while  performing 
its  contract  of  carriage. 

The  brakeman  was  enforcing  the  rule  as  was  his  duty 
to  do  requiring  the  passengers  to  show  their  tickets  be- 
fore boarding  the  train,  and  the  controversy  arose  be- 
tween him  and  the  passenger  while  perf  onming  this  ser- 
vice. After  the  incident  was  closed  and  the  passenger 
bad  desisted  from  further  contention  and  argument  and 
moved  on  by  the  direction  of  the  brakeman  and  taken  his 
seat  in  the  coach,  the  officer  who  bad  been  sent  for  by  the 
brakeman  made  the  arrest.  There  is  no  question  but  that 
Tukey  was  a  passenger  a,t  the  time  of  his  arrest,  nor  of 
the  fact  that  he  was  arrested  and  taken  from  the  train 
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after  having  'beeoi  pointed  out  to  the  officer  'by  the  brake- 
man,  who  ibad  threatened  to  have  him  arrested  if  he  did 
not  move  on,  and  sent  for  an  officer  for  that  purpose. 

(1)  Tftie  colloquy  between  the  passenger  and  the 
brakeman  had  already  been  finished  before  the  arrival  of 
the  officer,  and  since  it  did  not  amount  to  an  oflfense  or  vio- 
lation of  the  law  for  which  he  could  be  arrested  and  the 
necessity  for  the  proper  protection  and  handling  of  the 
passengers  in  their  embarbation  had  already  passed,  the 
causing  of  the  passenger  ^s  arrest  was  a  violation  of  the 
railway's  duty  to  him  for  which  it  is  liaible  in  damages. 

(2)  The  railroad  is  an  insurer  of  the  safety  of  the 
passengers  against  intentional  ill  treatment  from  its  ser- 
vants and  agents  whose  duties  relate  to  the  comfort  and 
safety  of  its  passengers,  and  require  them  to  come  in  con- 
tact with  the  passengers.  Moore  v.  Louisiana  d  Arkansas 
Railway  Company,  99  Ark.  235. 

Instruction  numbered  2,  relative  to  the  measure  of 
damages,  means  only  that  the  jury  were  authorized  to 
find  for  the  matters  set  out  therein,  as  shown  hy  the  evi- 
dence, and  did  not  leave  the  jury  free  to  find  damages 
against  the  company  without  regard  to  such  matters  as 
shown  by  the  testimony. 

The  passenger  who  was  not  given  to  drinking  and 
who  was  arrested  and  taken  from  the  train  and  detained 
on  the  outside  of  the  coach  for  ten  minutes,  remonstrated 
against  his  arrest  and  insisted  that  he  he  allowed  to  pro- 
ceed with  his  journey,  was  necessarily  humiliated  and  cha- 
grined and  suffered  such  anguish  from  the  condition  pro- 
duiced  and  the  situation  developed,  as  entitled  him  to  sub- 
stantial compensation,  and  the  award  of  the  jury  is  not 
excessive.  The  passenger's  persistent  demand  of  the 
brakeman  to  read  his  ticket  after  that  official  had  right- 
fully requested  him  to  produce  it,  doulbtless  provoked  him 
to  go  to  the  unwarranted  extent  of  having  the  officer  to 
arrest  the  passenger,  but  that  did  not  excuse  the  company 
for  the  violation  of  its  duty  to  him. 

There  is  no  prejudicial  error  in  the  record,  and  the 
judgment  is  affirmed. 
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St.  Louis  Southwestern  Railway  Company  v.  Douglas. 
Opinion  delivered  Marolh  15,  1915. 

RAIUKUOS — INJUBT    TO    PAS8XNQEB    ON     PLATFOBM — OONTBIBUTOBT     NEGLI- 

QENCE. — ^The  engineer  oif  an  apipToaching  train  has  lihe  right  to 
assume  that  a  crowd  on  the  station  pla;tform  will  get  out  of  the 
way  of  the  engine,  and  will  not  be  liable  when  plaintiff  was  struck 
because  he  failed  to  observe  the  approaching  engine,  and  could 
have  saved  himself  from  injury  by  a  slight  movement  of  his  body 
away  from  the  train. 

Appeal  from  Calhoun  Circuit  Cooirt;  Charles  W. 
Smith,  Judge ;  reversed. 

S.  H.  West,  Ganghan  &  Sifford,  for  appel'lant. 

Under  the  facts  shown  in  evidence,  the  train  opera- 
tives had  the  right  to  presume  that  appellee  would  get 
out  of  the  way,  until  they  saw  him,  or  should  have  seen 
him,  in  the  attitude  of  preparing  to  write ;  and,  when  that 
oocfurred,  it  was  entirelv  too  late  to  prevent  the  injury. 
90  Ark.  403 ;  107  Ark.  218,  220. 

H.  S.  Powell,  for  appellee. 

There  is  no  denial  that,  while  the  train  was  running 
a  distance  of  about  900  feet,  the  appellee  was  engaged  in 
earnest  oonvereation  with  anotiher  man,  during  which 
time  he  was  standing  at  the  same  place,  and  in  the  same 
position  where  he  was  stru<5k,  and  that  neither  he  nor  the 
one  with  whom  he  was  talking  looked  in  the  direction  of 
the  train  or  gave  the  slightest  evidence  of  consciousness 
of  its  ai>proaoh  or  of  realization  of  their  danger.  The 
fireman  and  engineer  stated  that  they  could  judge  from 
their  positions  on  the  engine  whether  the  pilot  beam 
would  strike  a  person  who  was  dangerously  near  the 
track;  and  the  jury  had  the  right  to  believe  from  the  evi- 
dence that  they  did  see  the  dangerous  proximity  of  ap- 
pellee to  the  track  and  that  he  was  insensible  of  his  dan- 
ger.    89  Ark.  496 ;  107  Ark.  431 ;  111  Ark.  1 29. 

Smith,  J.  Appellee,  a  traveling  salesman,  and  long 
accustomed  to  travel,  was  struck  by  the  pilot  beam  of  a 
locomotive  drawing  one  of  appellant's  passenger  trains 
at  Camden  on  Octo^ber  2, 1913.    Appellee  was  severely  in- 
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jured  aiwi  no  complaint  is  made  as  to  the  excessiveness 
of  the  judgment  covered.  At  the  time  of  his  injury  lap- 
pellee  was  at  the  depot  to  take  passage  on  this  train,  which 
was  reported  a  little  late.  He  was  standing  in  front  of 
the  depot,  opposite  the  white  waiting  room  door,  ajid 
a'bout  the  west  rail  of  the  track.  He  saw  the  train  coming, 
and  started  to  get  his  grips,  when  he  met  an  old  acquain- 
tance with  whom  he  engaged  in  a  'business  conversation, 
dxiring  which  he  was  given  lan  address,  which  he  started 
to  write  down  in  a  memorandum  book,  but  before  he  wrote 
the  address  the  pilot  beam  of  the  engine  struck  him  in  the 
iback  «and  injured  him  seriously.  The  injury  occurred  be- 
tween 10  and  11  o'dook  in  the  forenoon  and  the  train  was 
running  at  from  five  to  eight  miles  per  hour.  The  engi- 
neer and  fireman  'both  testified  they  were  keeping  a  look- 
out, although  the  engineer  was  on  ttie  opposite  side  of  the 
engine  from  apj>ellee  and  could  not  see  him  after  getting 
within  sixty  feet  of  him.  There  is  proof  that  the  whistle 
was  blown  at  the  usual  pla<?e  and  that  the  bell  was  ringing 
constantly  for  three-quarters  of  a  mile  before  the  station 
was  reaiched,  and,  while  this  last  statement  is  denied  by 
some  of  the  witnesses,  none  of  them  deny  knowing  that 
the  train  was  approaching  the  station.  The  engineer  tes- 
tified that  he  did  not  notice  appellee  and  the  gentleman 
to  whom  he  was  talking,  and  the  fireman  stated  that  his 
attention  was  not  called  to  them  specially  until  just  ^before 
the  pilot  beam  struck  appellee,  which  was  not  in  time  to 
have  avoided  striking  him.  The  station  platform  is  level 
with  the  top  of  the  rail,  and  as  the  train  approached  a 
number  of  people  were  scattered  along  at  different  places 
on  the  platform,  the  number  being  variously  stated  at 
from  ten  or  twelve  to  seventy-five  or  more.  Appellee  tes- 
tified that  he  did  not  move  during  the  time  the  train  trav- 
eled the  last  few  hundred  feet  before  striking  him  and 
that  he  did  not  realize  he  was  in  danger.  The  testimony 
on  the  part  of  a>ppellant  is  that  no  one  was  on  the  track 
or  in  apparent  danger.  That  there  was  the  usual  crowd 
to  be  expected  a.t  this  station,  that  it  was  quite  the  usual 
thing  for  persons  to  stand  near  the  track  ^as  trains  a»p- 


Digitized  by 


Google 


ABK.]  St.  Louis  S.  W.  By.  Co.  v.  Douglas.  35 

proached  and  stopped  at  stations,  and  that  appellee  and 
his  companions  were  not  observed  ai>art  from  others  in 
the  crowd,  all  the  members  of  which  apfpeared  to  be  aware 
of  the  train 's  approach  and  to  be  moving  about  in  antici- 
pation of  its  stopping,  and  that  the  nsual  stop  was  made 
at  the  nenal  stopping  place.  Appellee  testified  that  he 
bad  been  nearer  the  track,  and  when  he  saw  the  train  com- 
ing, stepped  away,  and  that  he  thought  he  was  in  the  clear, 
and  no  one  else  on  the  platform  aippeared  to  observe  that 
he  was  in  danger.  The  pilot  beam  which  stru!ck  appellee 
in  the  back  extended  out  from  the  rail  a  distance  of  from 
twenty-eight  to  twenty-nine  and  one-half  inches. 

No  error  appears  to  have  ibeen  comimitted  at  the  trial 
either  in  the  admission  of  evidence  or  in  the  giving  of  in- 
structions, and  the  real  point  in  the  case  is  whether,  under 
the  facts  stated,  the  cause  should  have  ibeen  submitted  to 
the  jury  or  not.  The  principles  of  law  which  govern  in 
oases  of  this  character  are  weU  known  and  have  been  sev- 
ersA  times  stated  in  recent  decisions  of  this  court.  Appel- 
lee was  of  course  guilty  of  contributory  negligence  and 
the  question  for  decision  is  whether  appellant  was  guilty 
of  negligence  in  failing  to  discover  appellee's  presence 
(and  danger  in  time  to  avoid  injuring  him.  We  think  this 
question  must  be  answered  in  the  negative.  This  is  not 
the  case  of  a  person  upon  the  track  whose  very  presence 
there  is  a  warning  to  the  engineer  that  he  may  be  injured, 
and  that  he  will  be  injured  unless  he  leaves  the  track. 
While  as  to  such  person  the  engineer  has  the  right  to  as- 
sume he  wiM  leave  the  track,  unless  something  indicates 
he  may  not  do  so,  the  engineer  must  exercise  care  to  ob- 
serve such  person  and  must  be  prepared  to  use  the  means 
at  his  hands  to  avoid  an  injury.  Here  appellee  was  a 
member  of  a  crowd,  every  member  of  which  knew  of  the 
train's  approach  and  the  picture  presented  -to  the  opera- 
tives of  the  train  was  a  composite  one.  These  operatives 
say  they  were  on  the  lookout  and  that  there  was  nothing 
which  came  to  their  view  to  apprise  them  that  any  one  was 
in  danger.  That  the  prospective  passengers  and  others 
stood  near  the  track,  as  is  ordinarily  done,  and  they  were 
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umawaxe  of  any  one's  danger.  Appellee  "wias  "barely  in 
danger.  It  is  true  he  proved  to  'be  nearer  the  track  than 
any  other  person,  but  this  injury  occurred  in  a  very  short 
©pace  of  time.  We  thiuk  it  would  be  imposing  a  degree 
of  care  beyond  reason,  under  the  circumstances  of  this 
case,  to  charge  the  railroad  company  with  knowledge  of 
the  fact  that  appellee  was  oblivious  of  his  proximity  to 
the  track,  and  only  oblivion  could  h'ave  imperiled  his 
safety,  a  slight  step,  or  possibly  an  indination  of  the  body, 
and  he  would  have  been  out  of  danger.  No  degree  of 
care,  consistent  with  the  practical!  operation  of  trains, 
wooild  charge  appellant,  under  the  evidence  here,  with 
ifcnowledge  of  appellee's  abstraction,  and  we  conclude 
therefore  it  was  guilty  of  no  negligence. 

The  judgment  of  the  court  below  is  therefore  re- 
versed and  the  cause  dismissed. 

KiRBY,  J.,  dissents. 


St.  Louis  Southwestern  Railway  Company  v.  Wilson. 
Opinion  delivered  May  31,  1915. 

1.  Railboads — DEATH  OF  PERSON  ON  TRACK — LOOKOUT. — Deceased,  who 
was  very  deaf,  was  killed  by  being  struck  by  a  moying  train, 
while  decesused  was  walking  on  the  tracks,  being  struck  from  be- 
hind. Held,  under  the  evidence  it  was  a  question  for  the  jury, 
whether  the  engineer  used  every  means  possible  to  avoid  the  acci- 
dent after  discovering  deceased's  peril. 

2.  Railroads — death  of  person  on  track — uncontradicted  evidence. 
— Where  deceased  was  killed  by  bein^  struck  by  a  moving  train, 
the  testimony  of  the  engineer  that  he  stopped  the  train  as  quickly 
as  possible  after  discovering  deceased's  peril;  held,  not  to  be  un- 
contradicted. 

3.  EJvidence — personal  injI^ry  action — ^remark  of  rah  way  engineer. 
— (Deceased  was  killed  by  a  moving  train,  after  the  accident  the 
engineer  said  that  if  he  had  known  it  was  deceased  on  the  track,  he 
would  have  stopped  the  train.  Deceased  was  a  former  railway  engi- 
neer and  known  to  be  very  deaf.  Held,  while  evidence  of  the  re- 
mark was  not  admissible  as  part  of  the  res  gestae,  etlll,  under  the 
facts  of  the  case  its  admission  was  not  prejudicial,  in  an  action  by 
deceased's  widow  to  recover  dcunages  on  account  of  negligence. 
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4.  Damagxs — WRONGFUL  DEATH — ^AMOUNT. — ^When  decesBed  waa  fopty- 
seven  years  of  age,  able  ibodied,  except  for  deafness,  a  former  rail- 
way en^neer,  and  a  skllted  mecbanlc  aind  bookkeeper,  a  yeirdlct  of 
eeven  thousand  dollars  in  favor  of  his  widow  is  not  ezcesslye, 
when  his  death  was  due  to  the  negligence  of  the  sennants  of  de- 
fendant railway. 

Appeal  from  Oalhoiin  Cirouit  Court;  C.  W.  Smith, 
Judge;  affirmed. 

Sam  H.  West  and  Gaughan  S  Sifford,  for  appellant. 

1.  This  case  is  not  aflfected  by  the  ** lookout''  stat- 
ute," 'but  falls  under  the  rule  governing  liability  in  cases 
of  discovered  peril.  Deceased  was  an  admitted  tres- 
passer and  guilty  of  gross  negligence.  The  only  question 
is,  did  the  engineer  exercise  ordinaoy  care  to  avoid  the 
accident  after  he  discovered  the  peril  of  deceased.  There 
oan  be  no  recovery  in  the  aibsenoe  of  reckless  or  wilful  con- 
duct of  the  oompanv  or  its  agents.  46  Ark,  513 ;  47  Id. 
497;  50  Id.  483;  49  Id.  257;  93  Id.  579;  83  Id.  300;  90  Id. 
278;  97  Id.  560;  91  Id.  14.  The  engineer  did  all  that  a 
man  of  ordinary  prudence  could,  in  view  of  his  exi>erience. 

2.  The  testimony  of  Kirby  and  his  'brother  was  in- 
oon^etent.  This  clearly  was  no  part  of  the  res  gestae 
and  was  prejudicial. 

3.  The  verdict  is  excessive.  57  Ark.  382.  Deceased 
was  earning  nothing  when  he  was  killed  "and  had  not  been 
earning  anything  for  two  years.  He  was  an  expense  to 
his  wife.    No  pecuniary  lose  is  proven. 

Manning,  Emerson  S  Morris,  for  appellee. 

1.  The  lookout  statute  is  applicable  to  this  case. 
Acts  1911,  page  275.  A  railway  company  is  lialble  for  an 
injury  resulting  after  the  employees  discovered  the  peril 
of  deceased,  but  also  where  th-ey  should  have  discovered 
the  peril  in  time  to  avoid  the  injury.  Where  one  is  seen 
Ufpon  the  track  and  there  is  reason  to  believe  that  he  is 
*  *  *  insensible  of  danger,  or  unaible  to  avoid  it,  the  em- 
ployees of  a  railway  company  have  no  right  to  presume 
that  the  person  will  get  out  of  the  way,  but  should  use  due 
care  to  avoid  an  injury.  48  Ark.  513 ;  102  Id.  417-421 ;  99 
Id.  422. 


Digitized  by 


Google 


38  St.  Louis  S.  W.  By.  Co.  v.  Wilson.  [119 

2.  The  testimony  of  Kirby  and  Ibis  brother  was  ad- 
missible as  i)iart  of  the  res  gestae.  At  any  rate,  it  was 
barmlees. 

3.  The  verdi-ct  is  not  excessive,  98  Ark.  507 ;  94  Id. 
147 ;  88  Id.  352 ;  96  Id.  383 ;  83  Id.  133. 

Habt,  J.  Appellant  prosecutes  this  appeal  to  re- 
verse a  judgment  against  it  in  favor  of  appellee  for  dam- 
ages for  the  alleged  negligent  killing  of  her  busband  by 
one  of  its  passenger  trains.  The  facts  proved  'by  appel- 
lee are  snibstantially  as  follows : 

Appellee,  Mrs.  Lillian  Wilson,  is  the  widow  of  W.  S. 
Wilson,  who  was  killed  near  Texarkana,  in  Miller  County, 
Arkansas,  on  February  28,  1914,  by  one  of  appellant's 
passenger  trains.  Wilson  was  an  old  locomotive  engi- 
neer and  'had  been  in  the  employ  of  appellant  as  such  until 
albout  two  years  before  he  was  killed.  His  sense  of  hear- 
ing was  almost  entirely  gone,  and  for  two  years  he  had 
been  engaged  in  trjdng  to  restore  it.  At  the  time  he  was 
killed  he  was  in  the  hospital  of  appellant  at  Texarkana, 
Arkansas,  for  the  purpose  of  treatment,  and  had  walked 
out  on  the  railroad  some  distance  from  Earby 's  Crossing, 
which  was  about  two  miles  from  Texarkana.  On  his  re- 
turn to  the  city,  he  was  (Struck  and  almost  instantly  killed 
by  one  of  defendant's  passenger  trains  near  Kirby 's 
Crossing.  There  was  a  curve  about  a  half  mMe  north  of 
Kirby 's  Crossing,  and  the  train  which  struck  deceased 
whistled  as  it  came  around  the  -curve.  The  track  was 
straight  from  the  curve  to  the  crossing. 

The  train  consisted  of  an  engine  and  eight  passenger 
coaches.  When  it  reached  the  whistUng  post,  about  a 
third  of  a  mile  from  tihe  crossing,  the  engineer  again  blew 
the  whistle  and  some  of  the  witnesses  to  the  accident  say 
that  the  engineer  blew  three  sharp  blasts  when  he  was  in 
about  twenty  feet  of  Wilson ;  that  the  train  which  struck 
Wilson  projected  him  forward  sixty  or  seventy-five  feet ; 
that  they  conld  not  see  that  the  train  had  checked  its  speed 
any  at  the  time  it  struck  Wilson ;  and  that  Wilson  seemed 
to  be  entirely  oblivious  of  the  approach  of  the  train  and 
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was  walkmg  along  the  middle  of  lilie  track  with  hia  head 
bent  down. 

There  were  eix  or  seven  little  negro  'boy®  and  girk 
between  Wilson  and  the  approaching  train,  traveling  in 
the  fiome  direction.  When  the  engineer  blew  the  whistle 
at  the  whistling  post  these  little  negro  diildren  who  were 
about  one  hundred  yards  ahead  of  the  engine,  immediately 
got  off  the  track.  The  witnesses  state  that  Wilaon  pro- 
ceeded leisurely  along  and  did  not  ajypear  to  notice  the 
approach  of  the  train  until  just  immediately  before  it 
struck  him ;  that  he  then  attempted  to  jump  off  the  track 
but  the  pilot  beam  of  the  engine  struck  him  and  knocked 
him  sixty  or  seventy-five  feet  ahead  of  the  train  and  that 
ihe  train  stopped  in  a  distance  of  a  little  more  than  six 
hundred  feet  from  the  point  where  it  s^^rack  Wilson. 

One  of  the  witnesses  for  appellee  states  that  a  short 
time  before  the  trial  he  .saw  a  train  consisting  of  an  en- 
gine and  nine  passenger  coaciies  <sltop  at  albout  the  place 
wihere  Wilson  was  killed  in  order  to  avoid  striking  some 
cattle,  that  the  train  was  godng  at  a  speed  of  ahout  thirty- 
five  to  forty  miles  an  hour,  and  that  when  the  emergency 
brake  was  applied  the  train  stopped  within  a  distance  of 
its  own  length.  The  train  which  struck  Wilson  waa  like- 
wise running  at  a  si)eed  of  tlhirty-five  to  forty  miles  an 
hour. 

The  engineer  of  the  train  which  struck  Wileion  testi- 
fied that  the  accident  happened  at  a  little  past  10  o'clock 
in  the  morning  and  that  as  the  train  came  around  the 
curve  he  was  running  at  a  rate  of  forty  miles  an  hour; 
that  he  Mew  the  whistle  as  the  train  came  around  the 
curve  and  again  blew  it  at  the  whistling  post  which  was, 
as  he  stated,  about  a  quarter  of  a  mile  from  the  crossing; 
that  he  saw  the  little  negro  <!ihildren  and  Wilson  walking 
along  the  track  ahead  of  the  train;  that  the  little  negro 
children  were  between  Wilson  and  the  train  and  that  they 
got  off  the  track  when  he  blew  the  whistle  at  the  wbistling 
X>ost;  that  he  did  not  see  anything  in  the  appearance  of 
Wilson  to  indicate  that  he  was  oblivious  of  the  approadh- 
infc  train,  and  that  he  supposed  he  would  get  off  the  track 
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before  the  train  reached  him ;  that  he  had  ibeen  an  engi- 
neer on  the  road  for  a  great  many  years,  and  that  ins  ex- 
perience before  this  time  ied  him  to  believe  that  Wilson 
would  get  off  the  track;  that  when  the  train  approached 
in  four  or  five  hnndred  feet  of  Wilson  he  blew  three  or 
four  aihort  blasts  to  warn  Wilson  of  the  approadh  of  the 
train ;  that  Wilson  failed  to  get  off  the  track  and  he  then 
applied  the  emergency  'braike;  that  Ithe  train  then  ran 
about  a  thousand  feet  -before  it  stopped ;  that  it  struck 
Wilson  and  carried  him  forward  aibout  seventy-five  feet; 
that  the  condition  of  the  engine  was  first  class,  the  emer- 
gency brake  working  well,  and  that  he  did  all  be  could  to 
stop  the  train;  that  he  expected  the  man  to  get  off  the 
track  when  be  sounded  the  alarm  wbisiUe,  and  when  he 
failed  to  do  so  be  applied  the  emergency  ibrake ;  and  that 
the  last  he  saw  of  Wilson  he  was  a(bout  seventy  feet  ahead 
of  the  engine. 

The  fireman  and  the  roadmiaster,  wbo  was  also  on  the 
engine,  corroiborated  the  statements  of  the  engineer,  and 
in  addition  the  fireman  testified  that  the  whistle  was  kept 
blowing  almost  all  of  the  time  after  they  passed  the  whist- 
ling post,  and  that  the  ibell  was  kept  ringing  after  that 
time.    He  said  that  the  blasts  were  short  and  quick. 

(1)  It  is  insisted  by  counsel  for  appellant  that  the 
above  state  of  facts  does  not  supi>ort  the  verdict  of  the 
jury,  but  we  are  of  the  opinion  that  the  testimony  made 
it  a  question  for  the  jury  »as  to  whether  or  not  appellant's 
servants  engaged  in  the  operation  of  its  train  exercised 
ordinary  care,  after  discovering  the  perilous  situation  of 
the  deceased,  to  avoid  injuring  him.  The  evidence  shows 
that  Wilson  was  walking  along  in  front  of  the  approach- 
ing train  with  his  head  hanging  down,  and  that  he  ap- 
peared to  *be  wholly  oblivious  of  the  approach  of  the  train. 
He  had  almost  wholly  lost  his  sense  of  hearing,  and,  of 
course,  the  jury  were  warranted  in  finding  that  he  did  not 
know  that  the  train  was  approaching  him  until  just  ibef  ore 
he  was  struck,  when  he  attempted  to  jump  off  of  the  track. 
The  engineer  and  fireman  admitted  that  they  saiw  the  de- 
ceased walking  along  the  track  in  front  of  the  engine,  but 
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said  that  this  was  a  common  occurrenjce  and  that  they 
thought  he  wotdd  get  off  the  track  before  the  train  reached 
him.  They  testified  that  when  they  were  in  albout  four  or 
five  hundred  feet  of  hira  they  blew  three  short,  sharp 
blasts  of  the  whistle  to  warn  him  of  his  danger  and  that 
when  they  then  saw  that  he  did  not  realize  his  danger  the 
engineer  put  on  the  brake  in  emergency  and  stopped  the 
train  as  soon  as  he  could.  He  said  thai  the  ftrain  stopped 
a  thousand  feet  from  the  point  where  the  brake  was  ap- 
plied and  that  he  stopped  as  quicJkly  ais  he  could. 

(2)  It  can  not  be  said  that  the  testimony  of  the  en- 
gineer and  fireman  was  uncontradicted.  One  of  the  wit- 
nesses for  appellee  testified  that  he  saw  about  a  week  be- 
fore the  trial  a  train  consisting  of  an  engin-e  and  nine 
coaches  stop  within  its  own  length  at  the  very  place  where 
the  injury  imder  consideration  occurred.  The  train  which 
struck  Wilson  was  about  five  hundred  feet  long.  There- 
fore, this  testimony  tended  to  contradict  the  engineer  in 
his  -statement  that  the  train  could  not  be  stopped  in  a  dis- 
tance short  of  one  thousand  feet. 

Another  of  the  witnesses  for  appellee  testified  that 
the  engine  did  not  appear  to  have  been  checked  at  adl  at 
the  time  it  struck  Wilson  and  that  the  alarm  whistle  was 
not  blown  until  the  engine  was  in  about  twenty  feet  of 
Wilson.  This  tended  to  contradict  the  testimony  of  the 
engineer  to  the  effect  that  he  blew  the  alarm  whistle  when 
the  train  was  four  or  five  hundred  feet  away  from  Wilson, 
aaid  then  immediately  applied  the  brake  in  emergency. 

It  will  be  remembered  that  the  fireman  testified  that 
the  engineer  blew  the  whistle  for  the  crossing  at  the  whist- 
ling post  which  was  at  least  a  quarter  of  a  mile  from  the 
crossing;  that  the  bell  was  ringing  from  that  time  and 
that  the  whistle  was  blown  almost  continuously  until  Wil- 
son was  atnick.  This  tends  strongly  to  indicate  that  the 
engineer  was  apprised  of  the  fact  that  Wilson  was  uncon- 
scious of  the  approaching  train.  If  he  saiw  the  little  ne- 
groes run  off  the  track  as  soon  as  he  blew  the  whistle  at 
the  whistling  poet,  and  if,  as  stated  by  the  fireman,  he 
almost  oontiiraously  blew  the  whistle  from  that  time  on, 
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the  jury  might  have  found  that  he  necessarily  saw  that 
Wilson  was  not  conscious  of  the  approaching  train  and 
should  have  applied  the  tbrakes  sooner  than  he  did. 

We  think  there  was  testimony  of  a  suibstantial  char- 
acter to  support  the  verdict.  See  St.  Louis,  I.  M.  &  8.  Ry. 
Co.  V.  Scott,  102  Ark.  417;  Memphis,  D.  &  G.  Ry.  Co.  v. 
Buckley,  99  Ark.  422 ;  St.  L.,  I.  M.  S  S.  Ry.  Co.  v.  Wilker- 
son,  46  Ark.  513. 

(3)  One  of  the  witnesses  for  appellee  stated  that 
when  the  train  was  stopped  he  went  to  the  place  where 
Wilson  was  lying  and  heard  the  engineer  say  that  if  he 
had  ** known  it  was  Scotty  Wilson'*  he  could  or  would 
have  stopped  the  .train.  Coxmsel  for  appellant  insist  that 
this  testimony  was  not  part  of  the  res  gestae,  trat  was  a 
narrative  of  a  past  occurrence  and  was,  therefore,  im- 
proi>erly  admitted  in  evidence.  We  agree  with  counsel 
that  it  was  not  part  of  the  res  gestae,  but  it  is  perfectly 
evident  that  no  prejudice  resulted  to  appellant  from  its 
admisision.  The  engineer  admitted  that  he  saw  a  man 
walking  on  the  track  when  the  train  came  around  the 
curve.  This  was  a  half  mile  from  the  crossing  and  from 
that  time  on  the  engineer  saw  the  man  walking  along  the 
middle  of  the  track. 

The  deceased  was  an  old  engineer  and  had  worked 
on  appellant's  road  for  many  years.  The  engineer  and 
other  mem(bers  of  the  crew  of  the  train  whidh  struck  him 
knew  that  he  was  almost  wholly  deaf,  and  the  remark  of 
the  engineer  meant  no  more  than  to  say  that  if  he.  had 
known  the  man  walking  on  the  track  was  Scotty  Wilson 
he  would  have  stopped  the  train  because  he  faiew  that 
Scotty  Wilson  was  iso  deaf  that  he  couldn't  hear  its  ap- 
proacdi.  It  simply  meant  that  if  he  had  known  that  a  deaf 
man  or  a  man  oblivious  of  the  approach  of  the  train 
was  walking  on  the  track  in  front  of  it  he  would  have 
stopped  the  train.  The  remark  worked  no  prejudice 
whatever  to  the  rigSits  of  appellant. 

(4)  Again,  it  is  insisted  by  counsel  for  appellant 
that  the  verdict  is  excessive.  The  jury  returned  a  verdict 
for  $7,000,  but  we  do  not  think  it  can  ibe  said  to  be  exces- 
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sive.  At  the  time  "be  was  killed  Scotty  Wilson,  except  for 
his  afflictioii  of  deafness,  vma  a  stont,  ablenbodied  man, 
forty-jseven  years  of  age.  His  life  expectancy  was  23.8 
years.  In  his  youth  he  had  'been  apprenticed  as  a  ma- 
ciiinist,  and  was  also  capable  of  being  a  Qxyoikkeeper. 
Though  his  affliction  prevented  his  continuing  at  work  as 
a  locomotive  engineer,  it  did  not  prevent  his  ^being  a  sta- 
tionary engineer  or  working  as  la  machinist.  The  proof 
shows  that  the  wages  of  a  stationary  engineer  vary  from 
$2  a  day  to  $125  a  month.  Wilson  was  well  qualified  to 
fill  a  position  of  that  'kind.  His  wife  testified  that  he  was 
80iber  and  industrious ;  that  he  was  a  mam  of  frugal  habits 
and  that  he  gave  "her  all  of  his  wages  except  what  was  ac- 
tnally  necessary  to  buy  his  own  clothes.  She  also  testi- 
fied tibat  'he  neardy  abandoned  hope  of  regaining  <his  hear- 
ing and  that  he  contemplated  engaging  in  work  in  a  short 
time.  Under  these  circumstances,  we  do  not  think  a  ver- 
dict of  $7,000  is  excessive. 

It  follows  that  the  judgment  will  be  affirmed. 


Conway  Lumber  Company  v.  HLardin. 
Opinion  delivered  May  31,  1915. 

1.  Mechanic's  liens — notice — compliance  with  statutb — WAnriE.— 
There  must  'be  a  substantial  compliance  with  the  statutes  regard- 
ing the  filing  of  mechanic's  and  maiterlal  man's  Hens,  unless  the 
owner  has,  by  contract  or  waiver,  or  in  some  manner  toy  his  con- 
duct, estopped  hlmsedf  from  Insisting  upon  such  compliance. 

2.  Mechanic's  liens — statute — substantial  compliance. — A  mechan- 
ic's lien  can  be  obtained  only  upon  a  substantial  compliance  with 
the  proYtelons  of  the  act  granting  the  right.  Klu^y's  Digest,  Chap. 
101. 

3 .  Mechanic's  liens — compliance  with  statute. — When  (reooot  Is  had 
to  a  court  of  equity  to  have  a  mechanic's  Hen,  as  provided  by  the 
stattufte,  declared  and  enforced,  such  court  must  see  that  the  stat- 
uitory  requirements  have  been  substanitlally  fulfilled  as  i^rereqai*- 
Ites  to  the  relief  sought 

Appeal   from   Faulkner  dmncery   Court;   Jordan 
Sellers,  Cbancellor;  affirmed. 
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R.  W.  Robins,  for  appellant. 

1.  Where  no  rigJhts  of  a  third  person  are  involved, 
it  is  not  neoessary  for  a  material  man  to  file  his  affidavit 
for  a  lien  punctuially  iwithin  the  ninety  days  allowed  by 
law.  30  Ark.  568 ;  51  Id.  203 ;  49  Id.  475 ;  21  Id.  192 ;  Kir- 
by^s  Digest,  §  §  4976,  4981. 

2.  The  appellee  is  estopped  by  her  agreement  to  exe- 
cute a  mortgage.  20  A.  &  E.  Enc.  L.  (2  ed.)  386;  77 
Ark.  590. 

J.  C.  Clark,  for  appellee. 

1.  The  statute  must  be  complied  with  or  there  is  no 
Uen.  Kirby  ^s  Dig.,  §  4941 ;  30  Ark.  568 ;  49  Id.  475 ;  51  Id. 
302 ;  32  Id.  59 ;  56  Id.  547 ;  91  Id.  108 ;  107  Id.  245. 

2.  The  chancellor  found  that  appellee  did  not  agree 
to  execute  a  mortgage,  and  did  nothing  to  mislead  ajypel- 
lant  or  hinder  it  from  filing  its  claim.  There  is  no  es- 
toppel. 

Wood,  J.  This  snit  wtas  instituted  <by  the  appellants 
against  tihe  appellee  to  have  a  lien  declared  and  enforced 
in  favor  of  appellants  for  certain  materials  furnished  by 
them  which  were  used  by  a  contractor  employed  by  the 
appellee  in  repairing  a  dwelling  house  on  certain  lots  be- 
longing to  tappellee,  and  on  which  appellants  seek  to  fix 
alien. 

The  material  was  furnished  on  a  running  account, 
the  first  item  being  entered  on  the  books  of  appellants 
June  11, 1912,  and  the  last  item,  Anguist  8, 1912. 

On  December  21,  1912,  appellants  served  notice  on 
the  appellee  that  they  would  ffle  their  lien  on  January  1, 
1913.  And  appellants  did  on  January  1,  1913,  file  their 
claim  for  a  lien.  On  February  6,  1913,  appellants  insti- 
tuted this  suit. 

They  allege,  as  a  reason  for  not  filing  a  lien  before 
the  expiration  of  the  time  required  by  the  statute,  the 
following : 

Thiat  finally,  ten  days  before  the  time  for  filing  the 
lien  expired,  the  plaintiffs  demanded  the  payment  of  said 
account  and  informed  the  eaid  defendant  that  unless  said 
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aooonnt  was  paid,  they  would  file  lien  therefor  as  pro- 
vided by  kvw;  that  thereupon  defendant  did  promise  land 
agree  that  if  plaintiff  would  not  file  a  lien  &he  would  exe- 
cute la  mortgiage  to  plainitiffs  on  laaid  property  to  secure 
the  amonnft  due  them  on  s>aid  aiooount ;  that,  relying  solely 
upon  the  terms  of  said  agreement,  they  did  not  file  their 
lien  at  that  time,  etc.  * '   Appellee  denied  these  allegations. 

The  above  lallegation  of  appellants'  complaint,  de- 
nied by  the  «appellee,  raised  purely  an  issue  of  fact  which 
was  whether  or  not  the  failnre  of  appellants  to  file  their 
aoeonnt  with  the  clerk  of  the  circfuit  court  within  ninety 
days,  in  compliance  with  the  statute,  (Sec.  4981  of  Kir- 
by's  Digest),  was  caused  by  an  oral  agreement  on  the 
part  of  the  appellee  with  appellants,  entered  into  before 
the  ninety  days  bad  expired,  to  the  eflfect  that  she  would 
execute  a  mortgage  to  the  lappellants  on  the  property 
providing  appellants  did  not  file  their  claim  for  a  lien. 

The  evidence  on  this  issue  is  substantially  as  fol- 
lows: A.  A.  BDalter,  a  member  of  appellants'  firm,  who 
oonduicted  the  alleged  negotiations  with  the  appellee,  tes- 
tified that  he  bad  several  conversations  with  Mrs.  Hardin 
in  r^ard  to  lihe  giving  of  the  mortgage,  one  of  which 
ooonrred  at  her  home.  At  least  two  of  these  conversa- 
tions were  over  the  telephone ;  and  the  last  conversation 
he  had  with  her,  which  was  at  about  the  noon  hour  of 
the  last  day  for  giviug  the  notice,  he  called  her  over  the 
'phone  from  his  oflBce  to  her  residence  land  asked  her 
what  she  wias  going  to  do  -about  the  matter.  She  told 
him  she  would  adcept  their  proposition.  He  repeated  her 
answer,  and  she  again  told  him  that  she  would  accept  it ; 
that  the  proposition  wias  for  her  to  give  the  appeUants 
either  a  first  or  second  mortgage  on  the  property.  He 
stated  thait  they  did  not  file  their  lien  for  this  reason. 

J.  H.  Imboden,  who  was  a  mem'ber  of  appellants' 
firm,  testified  that  he  heard  Mr.  Halter  talking  to  Mrs. 
Hardin  over  the  'phone  and  that  Mr.  Halter  used  the 
words:  **You  will  accept  our  proposition  then?"  and 
that  Mr.  Halter  turned  around  and  told  him  that  Mrs. 
Hardin  had  accepted  their  proposition. 
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On  the  other  hand  apx)ellee  testified  that  she  did  not 
tell  Mr.  Hialter  that  she  would  give  him  a  mortgage.  She 
only  told  him  that  ©he  would  have  to  have  more  time  to 
be  advised.  She  understood  from  Mr.  Halter  that  the 
time  for  giving  notice  would  expire  on  Thursday,  land  she 
called  him  up  over  the  'phone  on  Wednesday  before  and 
told  him  to  file  his  lien  and  protect  (himself. 

Two  witnesses,  who  were  boarders  at  appellant's, 
testified  that  they  heard  appellee  tell  someone  over  the 
'phone,  whom  s/he  called  Halter,  **to  go  ahead  and  file 
his  lien." 

It  thus  api)eiars  that  there  ik  a  siharp  conflict  in  the 
evidence  on  the  above  issue  of  fact,  and  we  are  unaible 
to  say  that  a  fi?nding  to  the  effect  tihat  the  appellee  did  not 
prooni'se  to  execute  a  mortgage  on  the  property  in  con- 
sideration that  the  appella/nts  would  forego  their  right 
to  file  a  lien  on  the  property  in  controversy  is  clearly 
against  the  preponderaance  of  the  evidence. 

The  testimony  of  Halter,  to  the  effect  that  the  ap- 
pellee said  to  hkn  over  the  'phone  that  she  would  accept 
his  proposition,  is  not  corroborated  by  the  testimony  of 
Imboden,  because  Imboden  only  testified  that  he  heard 
Halter  say  that  appellee  had  accepted  his  proposition. 
This  was  but  hearsay  testimony.  The  testimony  of  the 
appellee,  to  the  effect  that  she  called  a  person  by  the 
name  of  Halter  over  the  'phone  on  Wednesday  preced- 
ing the  day  when  the  time  for  filing  the  notice  of  lien  had 
expired,  and  told  him  to  go  ahead  and  file  his  lien,  is 
corroborated  by  the  testimony  of  Broobs,  and  also  by 
the  testimony  of  Foreman.  These  witnesses  testified 
that  they  heard  appellee  call  Mr.  Halter,  and  that  in  this 
conversation  she  told  the  one  to  whom  she  was  talking 
*Ho  go  ahead  and  file  his  lien."  These  witnesses  were 
disinterested,  and  even  if  it  could  be  said  that  the  testi- 
mony on  this  issue  of  fact  was  evenly  balanced  between 
Halter  and  appellee,  the  burden  of  proof  being  upon  the 
appellants,  they  would  fail,  and  certainly  a  finding  as 
above  stated  is  not  clearly  against  the  preponderance  of 
the  testimony. 
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(1)  Tttie  next  question  is  purely  one  of  law,  towit: 
whether  or  not  it  is  neoeasary  as  'between  ifche  owner  of 
property  aaid  a  material  mam  for  the  latter,  in  order  to 
obtain  a  lien  for  materials  fumiahed,  to  give  ten  daye* 
notice  **and  file  a  just  and  true  afcieount,  verified  by  affi- 
davit, with  the  clerk  of  the  circuit  court  of  the  county 
in  which  the  building  is  situated  on  which  a  lien  is  sought 
to  be  fixed,'*  as  required  by  Sections  4976  and  4981  of 
Kirby's  Digest.  There  must,  aooording  to  our  previous 
decisions,  be  a  subeftamtial  compliance  with  this  statute 
unless  the  owner  has,  by  contract  or  by  waiver,  or  in 
fiome  manner  by  his  conduct,  estopped  himself  from  in- 
sisting on  such  compliance.  In  the  cases  relied  on  by  the 
appellants,  towit :  Murray  v.  Rapley,  30  Ark.  568 ;  Ander- 
son V.  Seamans,  49  Ark.  475 ;  Buckley  v.  Taylor,  51  Ark. 
302,  it  will  'be  o^bserved  that  there  was  neitiier  a  waiver 
on  the  part  of  the  owner  of  compliance  with  the  statute 
on  the  part  of  the  lien  claimant  or  else  the  facts  di&closed 
were  held  to  be  a  substantial  compliance  with  the  statute. 

(2)  Under  the  express  terms  of  the  act  the  material 
furnisher,  etc.,  can  only  acquire  a  lien  **upon  complying 
with  the  provisions  of  this  act,'*  etc.  Kirby^s  Digest, 
Mechanics  Lien,  chapter  101,  section  4970. 

Section  4976,  (Kirby's  Digest)  recites,  ''Any  person 
•  •  •  who  may  wish  to  avail  himself  of  the  benefit  of 
this  act  »hall  give  ten  days*  notice,**  etc.  And,  again, 
section  4981  recites,  ''It  shall  ibe  the  duty  of  every  per- 
son who  wishes  to  avail  himself  of  this  act  to  file  with 
the  cleric,**  etc. 

The  above  language  indicates  clearly  that  there  can 
be  no  lien  under  our  mechanics  lien  laiw  in  favor  of  the 
pereons  therein  named  except  upon  some  substantial 
compliance  with  the  provisions  of  the  statute.  It  is  true 
that  the  furnishing  of  the  material  gives  the  right  under 
the  statute  to  have  the  lien  declared  on  the  building  in 
which  the  materials  are  used,  but  in  order  to  i>erfect  and 
enforce  such  lien  it  is  necessary  that  the  party  who  has 
the  right  to  such  lien  shall  proceed  in  the  manner  also 
prescri'bed  Oby  the  statute  to  have  same  enforced. 
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(3)  While  a  literal  compliance  is  not  essential,  as 
sihown  by  the  oases  npon  wiiich  appellants  rely,  a  sub- 
stantial compliance  is  a  prerequisite  according  to  these 
and  tall  other  cases  where  the  subject  is  considered.  Kizer 
V.  Mosely,  56  Ark.  544.  See  also,  Midland  Valley  Rd.  Co. 
V.  Moran  B.  <&  N.  Mfg.  Co,,  91  Ark.  108;  Marianna  Hotel 
Co.  V.  Livermore,  F.  &  M.  Co.,  107  Ark.  245.  All  the 
above  cases  show  that  there  musft  be  substantial  observ- 
ance of  the  statutory  requirements  in  order  to  perfect  the 
lien. 

Where  resort  is  had  to  a  court  of  equity  to  have  the 
lien  provided  by  the  statute  declared  and  enforced,  sudh 
court  must  see  that  the  statutory  requirements  have  been 
substantially  fulfilled  as  prerequisites  to  the  relief 
sought. 

It  follows  th-ait  the  decree  of  the  chancery  court  is  in 
all  things  correct,  and  it  is  affirmed. 


Cole  v.  Cole. 
Opinion  delivered  May  31,  1915. 

Partnership  —  agreement  —  compensation  —  dissolution. — A.,  B.  and 
C,  entered  into  a  partnership.  B.  died  and  G.  became  insane, 
but  A.  ooaitinued  to  operate  the  partnershiip  business.  Held^  where 
A.,  after  the  happening  of  these  events  elected  no(t  to  wind  up 
the  affairs  of  the  partnerahip  and  dissolve  It,  as  he  had  the  right 
to  do  under  the  law,  but  chose  rather  to  continue  its  operations, 
he  will  not  be  heard  to  say  that  the  terms  upon  which  he  entered 
the  partnership  were  not  suflS^iently  favoraiUe  to  him  and  that  he 
should  have  a  compensation  not  originally  agreed  upon. 

Appeal  foxxm  Craighead  Chafficery  Court;  N.  F. 
Lamb,  Special  Chan<;ellor ;  affirmed. 

J.  C.  Hawthorne  and  D.  K.  Hawthorne,  for  ajypel- 
lants. 

The  ordinary  role  is  not  disputed  that  one  partner 
can  not  charge  another  for  services  rendered  the  partner- 
ship unless  by  special  agreement;  'but  there  are  excep- 
tions to  this  rule  which  are  well  recognized,  >as  that  where 
it  can  be  fairly  and  justly  implied  from  the  course  of 
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dealing  'between  the  partners,  or  from  cincumstanoeB  of 
eqaivaleni;  force,  that  one  partner  is  to  be  compensated 
for  his  Bervices,  his  claim  therefor  will  be  sustained. 
24  N.  W.  129;  49  N.  W.  846;  5  N.  W.  243,  251. 

It  was  within  the  scope  of  the  partnership  business 
for  Y.  A.  Cole,  Sr.,  to  contract  with  appellant  to  pay  him 
for  his  services  in  managing  the  firm  buisiness.  66  So. 
694;  145  S.  W.  194;  92  Ark.  271. 

In  the  absence  of  an  express  agreement  to  pay  ap- 
pellant a  salary,  it  can  be  clearly  implied  from  the  course 
of  dealing  the  partners  tadopted,  land  from  other  circum- 
stances of  equivalent  force,  that  he  is  entitled  to  com- 
pensation for  his  services,  and  he  ishooild  be  allowed  it. 
Supra;  68  N.  E.  199 ;  35  S.  W.  921 ;  11  So.  745 ;  147  N.  W. 
148;  23  Ark.  566. 

M.  P.  Huddleston,  for  appellee. 

1.  A  partner  can  not  charge  for  services  rendered 
in  the  business  or  receive  any  salary  for  his  services,  un- 
less there  is  a  speicial  agreement  to  that  effect,  or  unless 
an  agreemenit  nmy  be  fidrly  inferred  from  the  course  of 
the  business.  23  Ark.  566;  135  Oal.  561,  17  Pac.  1054;  17 
L.  E.  A.  (N.  S.)  384  and  note  p.  386. 

2.  Inequality  of  services  rendered  does  not  entitle 
a  partner  to  extra  compensation.  17  L.  R.  A.  (N.  S.)  391, 
note. 

Smith,  J.  Appellee  G.  B.  Oole,  by  his  guardian, 
commenioed  this  suit  on  Novemiber  9,  1910,  to  dissolve 
the  copartnership  known  as  the  Jonesboro  Wagon  & 
M>anufac?turing  Co.,  land  to  distribute  its  assets.  This 
copartnership  was  formed  oaa  Jamxary  1,  1902,  and  was 
then  composed  of  appellee,  wiho  owned  one-half  interest, 
and  of  Y.  A.  Cole,  Sr.,  and  Y.  A.  Cole,  Jr.,  who  each 
owned  one-fourth  interest.  Y.  A.  Cole,  Sr.,  and  Y.  A. 
Oole,  Jr.,  were  father  an  son,  and  Y.  A.  Ode,  Sr.,  was 
tshe  uncle  of  appellee,  G.  B.  Cole.  The  business  wias  oper- 
ated by  these  partners  without  amy  contract  or  under- 
standing as  to  compensation  for  their  services  except 
that  each  partner  drew  on  the  partnership  bank  account 
for  such  m!oney  tas  he  required  for  his  personal  use.    G. 
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B.  Cole  'beaame  insane  in  May,  1907,  but  recovered  suffi- 
ciently by  the  latter  pairt  of  June  to  return  to  his  work, 
'but  he  soon  <beoame  insane  again  and  retired  permanently 
from  the  business.  Thereafter  Y.  A.  Cole,  Sr.  became 
less  and  less  active  in  the  management  of  tlie  affairs  of 
the  copartnership,  and  finally  ceased  to  give  the  business 
any  attention  and  died  June  9,  1910.  Y.  A.  Cole,  Jr., 
continued  the  'business  until  this  snit  was  filed,  and  was 
appointed  receiver  and  wcumd  np  the  partnership  affairs 
as  sndL  After  appellee  became  insane,  and  after  the  re- 
sponsiibiliity  for  the  management  of  the  partnership  af- 
fairs hiad  fallen  on  appellant,  he  complained  to  his  father 
that  it  did  not  look  r^t  for  him  to  stay  at  the  factory 
and  manage  it  and  receive  no  salary  for  his  labor.  Ap- 
pellant testified  that  his  father  said :  '*!  think  so,  too ;  go 
ahead  and  do  the  'best  you  oan.  *'  Speaking  of  his  father, 
he  further  testified:  **  From  time  to  time  he  wonld  come 
over  and  I  wonld  talk  to  ihim  about  it,  as  often  as  I  would 
get  a  chance,  »and  there  was  a  time  or  two  that  I  would 
get  the  subject  right  down  to  the  point  in  regard  to  how 
nmch  salary  I  ought  to  have.  I  reckon  he  thought  I 
wanted  a  little  more  tham  he  thongiht  I  ought  to  have/' 
He  further  testified  that  on  anoliher  occasion  he  told  his 
father  he  thoiught  he  should  have  a  salairy  of  $150  per 
month,  but  his  father  told  him  that  was  too  much,  and 
that  while  no  agreement  was  ever  reached  abont  his 
salary  he  supposed  he  wonld  be  paid  for  his  services, 
and  continjued  in  charge  of  the  business  because  of  that 
expectation.  There  was  testimony  to  the  effect  that  Y. 
A.  Cole,  Sr.,  had  stated  to  the  employees  about  the  plant 
that  appellant  was  to  be  paid  a  salary,  amd  that  his  ser- 
vices were  reasona:bly  worth  $125  per  month*  The  part- 
ners 'adopted  at  the  beginning  a  very  loose  and  inaccurate 
system  of  bookkeeping,  which  was  contimied  by  appel- 
lant, and  it  became  necessaiy  to  employ  an  expert  ac- 
countant to  state  the  account  between  the  partners,  and 
there  is  now  a  wide  difference  of  opinion  as  to  the  result 
of  appellant  ^s  management  of  the  business.  However, 
the  heirs  of  Y.  A.  Cole,  Sr.,  were  made  parties  to  this 
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suit,  and  the  court  below  stated  the  aooount  between  the 
partners,  and  the  only  item  questioned  on  this  appeal  is 
€0ppeUant's  daim  for  salary  for  the  thirty-eight  months 
during  which  he  had  charge  of  the  'business.  The  court 
found  that,  pursuant  to  the  agreement  that  the  partners 
might  draw  money  as  they  needed  it,  Y.  A.  Cole,  Sr.,  had 
drawn  $300;  that  $1,152.50  had  been  drajwn  by  and  for 
G.  B.  Cole,  while  aippeUant  had  drawn  $2,364.50,  which 
sum  he  admits  should  be  credited  against  the  allowance 
of  $4,750  which  he  daims  as  salary,  and  the  diflFerenoe 
•between  these  two  amounts  forms  the  suibject-matter  of 
tiiis  appeal. 

We  ttiink  the  court  'below  allowed  appellant  all  he  was 
entitled  to  receive,  for  the  reason  that  the  proof  is  in- 
sufficient to  show  any  right  on  his  part  to  charge  for  his 
services.  The  law  of  this  subject  is  istated  in  Modem 
American  Law,  Vol.  9,  section  76,  as  follows  : 

**A  partner  is  entitled  to  participate  in  the  profits 

realized  in  a  partnership  business    in   the   proportion 

agreed  upon  by  the  partners.    Since  he,  by  attending  to 

the  firm  'business,  is  conducting  but  his  own  affairs,  he  is 

not  entitled  to  any  extra  compensation  unless  a  special 

agreement  to  thait  effect  has  been  made,  or  unless  extra 

trouble  has  ibeen  caused  to  him  by  his  copartner's  neglect 

of  duty.   Where  the  partnership  agreement  has  provided 

for  extra  coanpensation  of  one  or  more  of  its  members  the 

a^eement  controls.    This  agreement  may  also  anticipate 

such  events  as  the  death  or  sickness  of  a  member  and 

may  provide  a  compensation  to  the  other  members  for 

the  extra  work  which  will  be  caused  to  them  by  such 

event.    If  no  such  agreement  is  made,  lihe  sickness  of  a 

copartner  will  be  considered  as  a  risk  which  is  incidental 

to  the  partnership  relation  and  which  is,  therefore,  as- 

smned  by  all  the  partners.    'Even  where  a  liquidating  or 

ffnrviving  partner  settles  up  the  business,  it  has  heen 

repeatedly  held  thait  he  is  not  entitled  to  compensation 

for  doing  so,  although  in  such  case  he  performs  all  the 

servwes.'  '^ 
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An  extensive  note  will  be  found  to  the  case  of  WU- 
Hams  V.  Pederson,  17  L.  R.  A.  (N.  S.)  384,  citing  many 
aiathorities  on  this  enbject. 

Two  events  happened  in  the  history  O'f  this  copart- 
nership, either  of  which  would  have  worked  a  dissolution 
of  the  firm  had  appellant  so  desired.  The  first  of  these 
events  was  the  insanity  of  G.  B.  Cole,  and  the  second  was 
the  death  of  Y.  A.  Cole,  Sr.  Notwithstanding  these  events 
appellant  did  not  dissolve  the  firm,  but  continued  to 
carry  on  the  business,  and  the  presumption  must  be  in- 
dulged, despite  his  expectations  to  the  contrary,  that  he 
did  so  poirsTiant  to  the  original  articles  of  agreement. 

One  witness  testified  thiat  he  heard  G.  B.  Cole  say, 
after  'he  had  ceased  to  jyerform  amy  services  or  to  dis- 
charge any  duties  in  connection  with  his  copartnership, 
th«at  appellant  was  drawing  a  salary  for  his  services.  But 
it  was  not  shown  whether  G.  B.  Oole  was  referring 
merely  to  the  sums  which  the  pairtneTs  had  'been  drawing 
for  their  personal  use  or  not,  nor  does  it  appear  that  G. 
B.  Cole  had  reoovered  his  reason.  Moreover,  this  re- 
mark was  not  made  in  the  presenice  of  appellant,  and  it 
was  not  shown  to  have  'been  communicated  to  him.  It  is 
true  appellant  testified  that  his  father  agreed  with  him 
that  it  would  be  right  for  him  to  have  some  compensa- 
tion for  his  services,  but  no  agreement  wias  ever  reached 
with  his  father  as  to  what  the  compensation  should  be. 
Besides,  any  understanding  between  appellant  and  his 
father  about  salary  would  have  constituted  an  amend- 
ment to  the  articles  of  copartnership,  which  would  not 
have  been  binding  on  the  insane  partner. 

If,  for  reasons  satisfactory  to  himself,  appellant 
elected  not  to  wind  up  the  affairs  of  the  copartnership 
and  dissolve  it,  as  he  had  the  right  to  do  under  the  law, 
but  chose  rather  to  continue  its  operations,  then  he 
should  not  be  heard  to  say  that  the  terms  upon  which  he 
entered  the  partnership  were  not  sufficiently  favorable 
to  him  and  that  he  should  have  a  compensation  not  orig- 
inally agreed  upon.  Pierce  v.  Scott,  37  Ark.  308;  Holler 
v.  Willamoivicz,  23  Ark.  566. 
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Upon  filmg  the  bill  for  the  settlement  of  the  affairs 
of  this  copartnership  a/ppellent  was  appointed  receiver, 
and  wound  np  its  laffiairs,  and  was  allowed  a  thousand 
dollars  sb  compensation  therefor.  We  think  no  error  was 
coDimitted  in  rejecting  appellant's  claim,  and  the  decree 
is  therefore  affirmed. 


Bank  of  Hoxie  v.  Hadley  Milling  Company. 
Opinion  delivered  May  31, 1915. 

1 .  PBINCIPAI,  and  agent — COLLECTION  OF  FUNDS — UOHT  OP  AGENT  TO  USB. 

— An  agefnt  with  authority  to  collect  money  for  his  principal  has 
no  right  to  use  the  funds  for  his  individual  purposes,  and  it  is  not 
within  the  apparent  scope  of  his  authority  to  so  use  the  funds. 

2.  Principal  and  agent — notice  of  authobitt  to  third  persons — 
PROCEEDS  of  collections. — Persous  who  deal  with  an  agent  with 
knowledge  of  the  agency  must  take  notice  of  the  want  of  his  au- 
thority to  use  the  proceeds  of  his  collections  for  his  individual 
purposes. 

3.  Bills  and  notes — acceptance  of  draft — guarantt — knowledge  by 
purchaser — ^principal  and  agent — ^appropriation  of  draft  by  agent. 
— The  doctrine  that  the  acceptance  of  a  draft  amounts  to  a 
guaranty  of  the  capacity  and  authority  of  the  drawer,  does  not 
apply  to  a  case  where  an  agent  misappropriates  the  draft  of  his 
principal  to  his  own  use,  with  the  actual  knowledge  of  the  one 
who  receives  the  draft  from  him. 

Appeal  from  Craighead  Circuit  Court,  Jonesboro 
District ;  J.  F.  Gautney,  Judge ;  affirmed. 

Baker  £  Sloan,  for  appellant. 

1.  Under  the  ordinary  rules  of  the  Law  Merchant, 
AVhite,  by  accepting  the  draft,  became  liable  to  the  bank. 
By  his  acceptance  he  affirmed  to  all  subsequent  holders 
that  Burke  had  authority  to  draw.  62  Barb.  101 ;  3  Burr. 
1354;  1  W.  Bl.  390;  60  Minn.  189;  51  Am.  St.  519.  If  a 
bill  be  drawn  by  one  professing  to  act  as  agent  of  the 
drawer,  the  acceptance  admits  his  handwriting  and  au- 
thority as  agent  to  draw.  Daniel  on  Neg.  Inst.  (3  ed.), 
§  537;  7  Taunton,  455;  1  MoGloin,  161;  10  Bing.  51; 
Tiedeman  on  Com.  Pap.,  §  230,  p.  386;  3  Rul.  Cases  Law, 
§  360,  note  4;  8  Ala.  163;  29  N.  Y.  554. 
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2.  The  bank  was  an  innocent  holder,  in  due  course 
of  business,  without  any  notice.  Ill  Ark.  263,  270 ;  109 
Id.  107, 113 ;  102  Id.  45 ;  lb.  426 ;  94  Id.  387.  The  burden 
was  on  Wliite  to  show  that  the  bank  took  the  draft  in  bad 
faith.    84  Ark.  1, 10;  95  Id.  582-6. 

3.  It  requires  actual  bad  faith,  or  dishonesty,  to  de- 
prive a  purchaser  of  negotiable  paper  of  the  character- 
istic of  good  faith.  2  Wall.  (U.  S.)  110;  101  U.  S.  564; 
102  Id.  444;  20  How.  (U.  S.)  367;  Daniel  on  Neg.  Inst. 
(3  ed.),  §  775;  61  Ark.  81;  79  Id.  149;  84  Neb.  808;  122 
N.  W.  61. 

4.  No  bad  faith  is  proven,  nor  waa  the  bank  put 
upon  notice  that  Burke  was  misappropriating  funds.  36 
App.  Div.  112;  55  N.  Y.  Sup.  545. 

Lamb,  Caraway  &  Wheatley,  for  appellee.  White. 

1.  The  Bank  of  Hoxie  was  not  an  innocent  pur- 
chaser. 104  Ark.  388,  394;  90  Id.  97;  94  Id.  102;  86  Id. 
82 ;  29  Id.  500.  It  had  notice  of  defect  of  title  in  Burke, 
on  the  face  of  the  draft  Besides  it  knew  Burke  was 
merely  an  agent. 

2.  Where  the  buyer  knows  that  the  x>^n3on  he  is 
dealing  with  is  only  an  agent,  he  can  not  aid  the  agent 
in  defrauding  the  principal  by  converting  the  property 
of  the  latter  to  the  agent's  use.  79  Ark.  401 ;  53  Id.  135 ; 
42  Id.  22;  3  R.  -C.  L.,  §  289 ;  34  L.  R.  A.  723 ;  35  Fed.  723. 

Hawthorne  S  Hawthorne  and  D.  K.  Hawthorne,  for 
appellee,  Hadley  Milling  Company. 

1.  No  authority  was  given  Burke  to  collect  in  any- 
thing except  money.  One  who  deals  with  an  agent  is 
put  upon  notice  of  the  limitations  of  hifi  authority,  and 
must  ascertain  what  that  authority  is,  and  if  he  fails 
to  do  so,  he  deals  with  the  agent  at  his  peril.  117  Ark. 
173 ;  46  Ark.  210 ;  105  Id.  111. 

2.  An  agent,  without  express  authority,  can  not  ac- 
cept any  kind  of  conmiercial  paper  in  satisfaction  of  a 
de»bt  due  the  principal.  Meohem  on  Agency,  §  375 ;  1 
Clarke  &  Skyles  on  Agency,  p.  645;  1  Addl  &  Eng.  Enc, 
I-aw,  1027.  The  hdcrk  knew  this,  and  it  was  its  duty  at 
least  to  inquire.    Daniel  on  Neg.  Inst.  (3  ed.),  §  537. 
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McCuLLocH,  O.  J.  One  of  the  appellees,  Hadley 
Milling  Company,  a  foreign  corporation  engaged  in  the 
manufacture  and  sale  of  flour,  instituted  this  action 
against  tappellee  WMte  to  recover  the  sum  of  $710,  the 
price  of  a  car  load  of  flour  eold  to  White  by  the  plaintiflE  ^s 
agent,  one  J.  E.  Burke.  Wliite  was  engaged  in  the  mer- 
cantile business  at  Lake  City,  Arkansas,  when  he  pur- 
chased the  car  loiad  of  flour,  and  about  the  time  of  the 
delivery  of  the  flour  to  him  he  axjoepted  a  draft  drawn  on 
him  by  Burke  in  the  name  of  the  latter 's  principal,  Hadley 
Millii^  Company,  but  x>ayable  to  Burke 'e  own  order,  for 
the  full  amount  of  the  price.  The  draft  was  drawn  on 
January  30,  1913,  and  was  payalble  February  15,  1914, 
and  was  signed  **  Hadley  Milling  Company,  per  J.  E. 
Burke.*'  White  indorsed  his  acceptance  upon  the  draft. 
Burke  assigned  the  draft  before  maturity  to  the  Bank  of 
Hoxie,  a  banking  corporation  at  Hoxie,  Arkansas,  as  col- 
lateral to  secure  his  own  debt  to  that  bank  for  borrowed 
money.  Burke  absconded  without  having  accounted  to 
his  principal,  for  that  and  other  amounts  collected  by 
him  in  similar  transductions.  White  admitted  his  liability 
for  the  price  of  the  flour,  and,  after  setting  up  in  ihis  an- 
swer the  facts  concerning  the  draft,  asked  that  the  Bank 
of  Hoxie  be  made  a  party  to  the  suit  and  that  he  be  per- 
mitted to  pay  the  sum  due  into  court.  White  paid  the 
money  into  court  upon  order  of  the  court,  and  the  Bank 
of  Hoxie  was  brought  in  as  a  party  and  filed  its  interplea 
asking  judgment  against  White  on  the  draft.  The  case 
was  submitted  to  the  court  sitting  as  a  jury  and  judg- 
ment was  rendered  in  favor  of  Hadley  Milling  Company 
against  White,  and  the  derk  was  ordered  to  pay  over 
the  fund  in  court  in  satisfaction  of  that  judgment,  and 
judgment  was  rendered  in  White's  favor  on  the  claim  of 
appellant.  Bank  of  Hoxie. 

The  question  presented  here  is  whether  or  not  there 
is  euflScient  evidence  to  support  the  findings  of  the  court. 
It  is  unnecessary  to  discuss  the  question  whether  or  not 
from  the  facts  of  the  case  it  was  within  the  apparent  scope 
of  Burke  ^s  authority  to  draw  a  time  check  in  his  own 
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favor  for  the  price  of  the  flour  sold  to  White  so  that  the 
latter  would  have  heen  protected  in  paying  a  check  drawn 
in  that  way.  The  testimony  in  this  case,  so  far  as  would 
concern  any  controversy  between  Hadley  Milling  Com- 
p^iny  and  White,  is  very  similar  to  that  which  was 
brought  out  in  the  recent  case  of  Hadley  Milling  Com- 
pany V.  Kelley,  117  Ark.  173,  174  S.  W.  227,  except  that 
the  Bank  of  Hoxie  was  not  a  party  to  the  other  suit  and 
its  rights  were  not  involved  in  the  controversy.  The 
judgment  of  the  court  in  the  present  case  settled  the  con- 
troversy between  Hadley  Milling  Company  and  White, 
and  the  latter  has  not  appealed,  so  we  are  only  concerned 
OTth  the  claim  of  appellant  against  White  to  recover  on 
the  draft. 

(1-2)  The  undisputed  evidence  is  that  Burke's  au- 
thority was  to  collect  only  in  money,  and  that  he  had  no 
authority  to  draw  a  draft  in  his  own  favor  or  to  use  the 
collections  for  his  individual  purposes.  It  is  also  imdis- 
puted  that  the  cashier  of  the  bank,  when  he  accepted  the 
draft  from  Burke,  knew  that  it  was  for  the  price  of  flour 
sold  by  Burke  for  his  principal,  the  Hadley  Milling  Com- 
I>any.  In  fact,  the  draft  shows  those  facts  upon  its  face, 
and  that  was  sufficient  to  put  the  bank  upon  notice  that 
Burke  had  no  authority  to  use  the  draft  for  his  individual 
purposes.  The  fact  that  Burke  made  the  draft  payable 
to  his  own  order  does  not  alter  the  controlling  principle, 
which  is  that  an  agent  with  authority  to  collect  money 
for  his  principal  has  no  right  to  use  the  fimds  for  his  in- 
dividual purposes,  and  it  is  not  within  the  apparent  scope 
of  his  authority  to  so  use  the  funds.  Persons  who  deal 
with  an  agent  with  knowledge  of  the  agency  must  take 
notice  of  the  want  of  his  authority  to  use  the  proceeds 
of  the  collection  for  his  individual  purposes.  Smith  v. 
James,  53  Ark.  135;  Briggs  v.  Collins,  113  Ark.  190,  167 
S.  W.  1114. 

The  use  of  the  draft  made  by  Burke  constituted  an 
attempt  to  misappropriate  the  funds  of  his  principal,  and 
even  if  White  would  have  had  to  pay  the  draft  in  the 
hands  of  an  innocent  purchaser,  he  would  have  had  no 
right  to  pay  to  one  who  had  notice  of  those  facts,  and 
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the  proof  is  undisputed  that  appellant  was  apprised  of 
facts  which  made  tiie  transaction  an  attempt  on  the  part 
of  Burke  to  misappropriate  the  funds  of  his  principal. 
Therefore,  «xx5ording  to  principles  of  law  which  are  quite 
well  settled,  the  bank  has  no  rightful  claim  to  the  funds 
represented  by  the  draft,  for  the  simple  reason  that  it 
participated  in  the  attempt  of  an  agent  to  misappropriate 
the  funds  of  his  principal. 

(3)  This  conclusion  does  not  disregard  the  princi- 
ple so  earnestly  contended  for  by  appellant's  counsel  that 
the  acceptance  of  a  draft  amounts  to  a  guaranty  of  the 
capacity  and  authority  of  the  drawer,  for  that  principle 
does  not  apply  to  a  case  where  the  agent  misappropriates 
the  draft  to  his  own  use,  with  the  actual  knowledge  of  one 
wIm)  receives  the  draft  from  him.  The  acceptor  does  not, 
by  his  act  of  acceptance,  guarantee  the  authority  of  the 
agent  to  use  the  draft  for  his  own  individual  purposes, 
and  one  who  takes  it  from  the  agent,  with  knowledge  of 
the  misappropriation  gains  nothing,  for  the  reason  that 
his  title  to  the  draft  is  vitiated  by  the  fraud  of  the  agent 

The  judgment  is  therefore  affirmed. 


McGouGH  V.  State. 
Opinion  delivered  May  31,  1915. 

vHoiaciDB— voLUNTABY  MAN6LAU0HTEB. — When  death  results  from 
a  Yoluntary  act,  and  the  klUlng  was  Intentional  and  resulted  from 
means  calculated  to  produce  death,  the  crime  is  not  involuntary 
manslaugMer,  but  is  voluntary  manslaughter,  or  some  higher  de- 
gree of  criminal  homicide. 

Chiminal  law — CONVICTION  FOB  LE8SEB  CBiME. — The  fact  that  a  jury 
returned  a  verdict  finding  the  accused  guilty  of  a  lower  degree  of 
the  offense  charged  than  tdat  which  the  evidence  justified,  does 
not  warrant  the  setting  aside  of  the  verdict  'by  the  appellate  court, 
for  it  is  an  error  of  the  jury  of  which  the  accused  can  not  com- 
plain, for  the  reason  it  inured  to  his  benefit 

Homicide — ^dbgbee — instbuction  as  to  fobh  of  vebdict — lesseb 
CBIME. — In  a  prosecution  for  homicide  the  court  gave  no  instruc- 
tion on  the  crime  of  involuntary  manslaughter,  but  in  instructing 
the  Jury  the  court  instructed  them  as  to  the  form  of  verdict  in 
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case  they  found  defendant  guiVty  of  involuntary  manslaughtar. 
Held,  under  the  facte  of  the  case,  the  defendant  'was  not  prejudiced 
by  this  action  of  the  court 
4.  HoiaciDB— EviDBNCB  OF  THREATS. — In  a  proflocution  for  homicide 
proof  of  threats  is  admissible  only  to  aid  in  deteormining  who  was 
the  aggressor,  and  to  throw  light  on  the  state  of  mind  of  the  ac- 
cused at  the  time  he  fired  the  fatal  shot;  threats  are  to  be  con- 
sidered for  no  other  purpose,  and  it  is  not  improper  to  tell  the 
jury  so. 

Appeal  from  Drew  Cirouit  Court;  Turner  Butler, 
Judge;  affirmed. 

Knox  S  Knox  mid  Williamson  <&  Williamson,  for  ap- 
pellant. 

1.  There  is  aibsolutely  no  evidence  tending  to  prove 
involuntary  manslaughter,  nor  any  evidence  to  sustain 
such  a  verdict.  71  Ark.  459;  99  Id.  188;  32  Id.  552; 
Kirhy's  Digest,  §  1779;  21  Cyc.  760-2. 

2.  It  was  error  for  the  court  to  instruct  the  jury 
on  involuntary  mianfilaughter.  The  error  was  not  invited 
bv  appellant.  71  Ark.  86;  80  Id.  225;  82  Id.  25;  95  Id. 
104;  74  Id.  262;  76  Id.  142;  73  Id.  262;  173  S.  W.  852;  102 
Ark.  266;  85  Id.  514;  103  Id.  505;  88  Id.  448;  77  Id.  464; 
36  Id.  293 ;  156  U.  S.  51.  The  error  vrm  prejudicial.  15 
Sup.  Ct.  Bep.  294;  130  S.  W.  1107;  131  Id.  551;  46  Wifl. 
516;43Tex.  Or.  407. 

3.  Especially  was  it  prejudicial  error  without  de- 
fining the  crime  of  involuntary  manslaughter.  71  Ark. 
367,  372 ;  Const.,  art.  7,  §  23. 

4.  The  court  erred  in  giving  the  seventh  instruction 
requested  'by  the  State,  as  to  threats,  and  in  the  manner 
in  which  it  permitted  Walter  Cruce's  memory  to  be  re- 
freshed. 

Wm.  L.  Moose,  Attorney  General,  and  Jno.  P. 
Streepey,  Assistant,  for  appellee. 

1.  The  evidence  was  sufficient  not  only  to  sustain  a 
verdict  for  involuntary  manslaughter,  but  for  a  higher 
degree  of  homicide,  and  hence  the  instruction  as  to  the 
lower  degree  was  not  prejudicial.  100  Ark.  330,  335.  By 
its  verdict  the  jury  found  defendant  guilty  of  some  de- 
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gree  of  homicide,  and  he  can  not  complain  beoause  the 
verddct  was  too  favorable  to  him,  68  Ark.  310-314;  71 
Id.  66;  68  Id.  225;  82  Id.  25-27;  95  Id.  100;  96  Id.  58;  40 
Ark.  L.  E.  303-307. 

2.  Instraction  No.  7,  requested  by  ihhe  State  as  to 
threats,  has  been  approved  by  this  court  in  many  cases. 

3.  There  is  nothing  in  the  reoord  to  show  that  wit- 
ness Cruce  was  taken  from  the  court  room  and  **  coached  *' 
as  to  how  he  should  testify,  but  it  is  shown  that  the  rec- 
oixi  from  which  he  refreshed  his  memory  was  properly 
Identified. 

MoCuLLOcH,  C.  J.  Api)ellant  was  placed  on  trial  in 
the  drouit  conrt  of  Drew  County  xmder  the  charge  of  vol- 
untary manelatrghter,  and  the  jury  returned  a  verdict 
finding  him  guilty  of  involuntary  manslaughter.  He  is 
charged  with  killing  his  brother-in-law,  one  Guy  Fergu- 
son, and  he  admits  the  killing  but  pleads  self-defense. 
Appellant  is  a  farmer  in  Drew  County  and  Ferguson  was 
a  tenant  on  appellant 's  farm.  They  bad  not  gotten  along 
well  together  at  all  times,  there  being  some  evidence 
of  altercations  occurring  between  them,  and  there  is  also 
proof  of  violent  threats  against  appellant  on  the  part  of 
deceased. 

Ferguson  lived  only  a  few  hundred  yards  from  ai>- 
pellant's  house,  where  the  killing  occurred  early  one 
morning  shortly  after  daylight.  Ferguson  went  up  to 
the  house  to  get  a  wagon  and  team  with  which  to  do  some 
hauling.  No  one  was  present  except  those  two  parties 
and  appellant's  wife,  who,  of  course,  did  not  testify  in 
the  case.  Ferguson's  wife  testified  about  hearing  the 
shot  and  finding  the  dead  body  of  her  husband  when  she 
went  up  to  the  house.  She  states  that  the  body  was  lying 
on  the  ground  outside  the  gate,  ihis  head  being  about  ten 
feet  from  the  gate.  Other  witnesses  testified  that 
when  they  reached  the  scene  they  found  the  body 
lying  about  fifteen  or  twenty  feet  from  the  gate.  Other 
testimony  tends  to  show  that  the  gate  was  about  ten  steps 
from  the  gallery  of  the  house.  Defendant  admitted  that 
he  shot  Ferguson  with  a  Winchester  rifle,  and  undertook 
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to  detail  the  lalteroation  whidh  led  up  to  the  killing.  He 
said  that  he  had  another  use  for  the  wagon  and  team  that 
iriorning  and  so  informed  Ferguson  when  the  latter  came 
up  there  to  get  them,  and  that  Ferguson  used  vUe  epithets 
toward  ihim  and  started  toward  the  gate,  and  had  one 
hand  on  the  gate  and  was  thrusting  the  other  hand  into 
his  bosom  when  he  (appellant)  fired  the  shot.  Appellant 
stated  that  he  was  standing  on  the  gallery,  and  wfhen  Fer- 
guson started  toward  the  gate  he  stepped  back  in  the 
door  for  the  rifle  and  then  walked  ont  on  the  x)orch  and 
fired  the  shot  just  as  deceased  put  hia  band  on  the  gate. 
Tihe  following  is  the  identical  statement  of  the  facts  made 
by  appellant : 

**I  went  and  told  'him  that  I  would  have  to  use  them 
(the  team  of  mules)  and  to  let  them  alone.  He  said  that 
1  oug'ht  to  let  hkn  use  it  and  said,  'You  son-of-a-bitch,  I 
will  go  get  my  gun  and  kill  you.'  And  I  told  him  to  go 
get  it,  and  he  said,  'No.'  That  he  had  gun  enough  here 
to  kill  me,  and  said,  'You  son-of-a-jbitch,  I  will  kill  you.' 
I  went  and  got  my  gun  and  shot  and  he  run  to  the  tree 
and  stood  there  a  little  and  lay  down. " 

Further  on  he  explained  about  stepping  back  into 
the  room  or  into  the  door  to  get  the  gun  when  deceased 
first  made  the  statement  that  he  would  get  his  gun  or 
had  a  gun.  He  stated  also  that  when  deceased  thrust 
Ids  hand  into  his  bosom  as  he  started  to  open  the  gate, 
he  thought  that  deceased  was  going  to  shoot,  and  that  that 
was  the  reason  why  he  fired  the  shot.  There  was  only 
one  shot  fired,  and  that  was  from  the  Winchester  rifle, 
and  the  ball  penetrated  deceased's  neck.  He  bled  very 
freely,  the  blood  'being  found  scattered  about  on  the  dry 
leaves.  A  physician  was  immediately  summoned  and  his 
testimony  was  that  death  was  produced  almost  imme- 
diately from  the  result  of  the  shot.  His  testimony  also 
tends  to  show  that  there  was  no  blood  farther  away  than 
about  three  feet  from  the  body.  Deceased  had  no  weapon 
except  a  common  pocket  knife  which  was  in  his  pocket 
and  unopened  at  the  time  the  body  was  found.  Appel- 
lant left  the  house  by  another  gate  as  soon  as  he  fired  the 
shot  and  went  over  to  one  of  his  neighbors.    He  testified 
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that  he  didn^t  learn  until  some  time  afterward  that  the 
phot  bad  killed  deceased.  According  to  the  testimony 
of  appellant  himself,  deceased  was  standing  outside  of 
the  gate  a  distance  of  albout  ten  steps,  and  according  to 
the  testimony  adduced  by  the  State  the  jury  might  have 
f  oimd  on  account  of  the  situation  of  the  body  of  deceased, 
and  the  distance  of  the  blood  etains,  that  deceased  was 
several  steps  away  from  the  gate  on  the  outside  at  the 
time  he  received  the  fatal  shot. 

The  only  issue  of  fact  in  the  case  was  whether  or  not 
appellant  was  justified  in  (believing  that  his  life  was  in 
danger  so  that  the  homicide  may  be  excused.  It  is  not 
cx)ntended  that  the  evidence  was  not  sufficient  to  have  sus- 
tained a  verdict  of  guilt  of  the  crime  of  voluntary  man- 
slaughter, but  it  is  insisted  that  there  was  no  evidence  to 
sustain  a  verdict  of  guilt  of  involuntary  manslaughter 
and  that  the  court  erred  in  submitting  that  degree  of 
liomicide  to  the  jury.  The  court  gave  correct  instruc- 
tions defining  the  crime  of  voluntary  manslaughter,  and 
also  gave  proper  instructions  on  the  doctrine  of  self- 
defense.  No  definition  of  the  crime  of  involuntary  man- 
slaughter was  given,  but  after  the  attorneys  had  con- 
cluded the  argument  of  the  case,  the  court,  in  giving  final 
instructions  to  the  jury  concerning  the  form  of  the  ver- 
dict, stated  the  form  of  verdict  and  extent  of  tihe  punish- 
ment of  both  degrees  of  manslaughter,  voluntary  and  in- 
voluntary. The  record  shows  that  appellant's  counsel 
objected  to  the  instruction  of  the  court  as  to  the  form  of 
the  verdict  as  to  involuntary  manslaughter. 

(1)  There  is  no  element  of  involuntary  man- 
slaughter in  this  case,  and  the  verdict  was  not  responsive 
to  the  evidence  nor  to  the  instructions  of  the  court  which 
undertook  to  state  the  law  applicable  to  the  case.  Invol- 
untary manslaughter  is  defined  by  the  following  statute : 
*'If  the  killing  be  in  the  commission  of  an  unlawful  act, 
without  malice,  and  without  the  means  calculated  to  pro- 
duce death,  or  in  the  prosecution  of  a  lawful  act,  done 
without  due  caution  and  circumspection,  it  shall  be  man- 
slaughter.''   Kirby's  Digest,  §  1779.    That  is  substan- 
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tially  the  common  law  definition  of  involuntary  man- 
slaughter. State  V.  Hardister,  38  Ark.  605 ;  Edwards  v. 
State,  110  Ark.  590.  According  to  the  undisputed  testi- 
mony, the  death  of  Ferguson  resulted  from  the  voluntary 
act  of  appellant  in  firing  the  gun  at  him.  That  being 
true,  the  question  of  involuntary  manslaughter  is  not  in- 
volved. Where  death  results  from  a  voluntary  act,  and 
the  killing  was  intentional  and  resulted  from  meians  cal- 
culated to  produce  death,  the  crime  is  voluntary  man- 
slaughter or  some  higher  degree  of  criminal  homicide.  It 
is  not  involuntary  manslaughter.  Wharton  on  Homicide 
(3ed.),§6. 

(2-3)  The  fact,  however,  that  the  jury  returned  a 
verdict  finding  the  accused  guilty  of  the  lower  d^ree  of 
the  offense  than  that  which  the  evidence  justified  does 
not  warrant  this  court  in  setting  aside  the  verdict,  for  it 
is  an  error  of  the  jury  of  which  the  accused  can  not  com- 
plain, for  the  simple  reason  that  it  inured  to  his  benefit. 
If  he  was  guilty  at  all,  it  was  of  the  higher  offense,  and 
the  fact  that  the  jury  reduced  the  offense  is  a  matter 
about  which  'he  can  not  complain  if  the  evidence  was  suffi- 
cient to  sustain  the  higber  offense.  There  are  numerous 
decisions  of  this  court  which  hold  to  that  effect.  But  it 
is  insisted  that  the  rule  is  different  where  the  trial  court 
gives  an  instruction  on  the  lower  offense  and  there  is  no 
evidence  to  sustain  it ;  the  argument  being  that  the  jury 
may  have  been  misled  by  the  submission  of  the  issue,  and 
after  reaching  the  conclusion  that  the  accused  was  inno- 
cent of  the  higher  offense  charged,  were  induced  by  the 
misleading  instruction  to  return  a  verdict  of  guilty  of  the 
lower  offense.  Counsel  rely  upon  tihe  following  state- 
ment found  in  the  opinion  of  this  court  in  Ringer  v.  State, 
74  Ark.  262 :  ''On  the  other  hand,  if  there  is  no  evidence 
to  show  that  the  defendant  is  guilty  of  a  lower  degree  of 
homicide  than  murder  or  voluntary  manslaughter,  the 
judge  should  refuse  to  instruct  in  reference  to  involun- 
tary manslaghter ;  for  to  submit  the  question  of  whether 
a  defendant  is  guilty  of  involuntary  manslaughter  in  a 
case  where  there  is  nothing  to  show  that  the  homicide 
was  unintentional  would  be  very  likely  to  mislead  the 
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jury.'*  Without  undertaking  to  decide  whether  an  in- 
struction erroneously  given  on  a  degree  of  offense  not 
pustained  iby  any  evidence  could  in  any  oase  be  prejudi- 
cial where  the  verdict  was  for  tihe  lower  offense,  we  think 
it  is  quite  clear  in  the  present  oaae  thait  it  was  not  preju- 
dicial; and  since  we  oooiclude  that  no  prejudice  resulted, 
it  would  not  be  iproper  for  us  to  reverse  the  case  on  ac- 
count of  technical  error  in  the  instruction.  It  must  be 
remembered  now  that  the  court  gave  no  instructions  de- 
fming  the  degree  of  involuntary  mansilaughter,  and  the 
only  error  was  in  referring  to  the  form  of  the  verdict  in 
such  a  case.  So,  if  the  jury  gave  heed  to  the  instructions 
of  the  court  (which  we  sliould  indulge  the  presumption 
that  they  did),  they  foxmd  that  defendant  did  not  act 
upon  tile  appearance  of  danger  so  as  to  be  ju;stified,  and 
that  he  was  guilty  of  some  degree  of  criminal  homicide. 
That  being  true,  the  only  effect  of  the  erroneous  instruc- 
tion of  the  court  concerning  the  form  of  the  verdict  was 
to  induce  the  jury  to  return  a  verdict  for  the  lower 
offense,  and  that  was  not  prejudicial  to  appellant.  In 
other  words,  he  was  not  prejudiced,  but  got  the  benefit 
of  the  erroneous  suggestion  of  the  court  albout  the  form 
of  the  verdict.  It  might  be  different  if  there  had  been 
an  erroneous  instruction  defining  the  offense  of  involun- 
tary manslaughter  and  submitting  the  issue  to  the  jury 
whether  there  was  sujBScient  evidence  to  constitute  that 
crime  within  the  definition  given;  !but,  as  before  stated^ 
no  such  instruction  was  given  in  this  case,  and  when  we 
indxdge  the  presumption  that  the  jury  followed  the  in- 
struction's of  the  court  we  necessarily  reach  the  conclu- 
sion that  the  jury  properly  found  that  the  defendant  was 
not  acting  in  self-defense  or  upon  the  appearance  of  dan- 
ger and  was  guilty  of  an  unlawful  homicide,  which,  under 
the  evidence,  could  not  have  constituted  any  offense  of  a 
lower  degree  than  voluntary  manslaughter.  We  are  of 
Hie  opinion,  therefore,  that  appellant  was  not  prejudiced 
by  the  instruction  of  the  court  nor  by  the  verdict  of  the 
jury. 

(4)     The  only  other  assignment  of  error  relates  to 
the  giving  of  the  seventh  instruction,  which  reads  as  fol- 
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lows:  ''You  are  instructed  that  the  only  purpose  for 
Tvthich  threats  are  admissible  is  to  throw  light  on  the  de- 
fendant ^e  aict  at  the  time  he  fired  the  sihots,  and  to  show 
who  was  the  probable  aggressor ;  and  if  you  'believe  from 
the  evidence  as  explained  in  these  inistructions  that  the 
deceased  was  not  making  any  attempt  to  'kill  the  defend- 
ant or  to  do  him  great  bodily  harm,  as  viewed  from  the 
standpoint  of  the  defendant  acting  as  a  reasonaible  man, 
you  will  not  consider  threats,  even  if  proved,  for  any 
purpose;  and  in  this  connection  you  are  instructed  that 
no  threats,  however  violent,  however  great,  are  any  prov- 
ocation whatever.*' 

The  suibstance  of  the  instruction  is  correct,  but  it  is 
not  very  aptly  phrased.  It  is  a  correct  statement  of  law 
that  proof  of  threats  is  admissilble  only  to  add  in  deter- 
mining who  was  the  aggressor  and  to  throw  light  on  the 
state  of  mind  of  the  accused  at  the  time  he  fired  the  fatal 
shot.  Threats  are  not  to  be  considered  for  any  other 
purpose,  and  it  is  not  improper  to  tell  the  jury  so.  Doubt- 
less the  latter  part  of  the  instruction  was  intended  to 
mean  that  threats  alone,  however  violent,  would  not  jus- 
tify an  assault  or  afford  provocation  for  a  homicide.  No 
specific  objection  was  made  to  the  particular  language  of 
the  instruction,  and  we  think  that  while  the  instruction 
is  not  very  aptly  phrased  it  was  not  prejudicial  in  this 
case. 

Judgment  affirmed. 


BoWEN  V.  LoVEWELL. 

Driver  v.  Rhodes. 
Opinion  delivered  May  31,  1915. 

PUBUC  0FFICEB8— CONTEST— CLAIM   FOR   EMOLUMENTS   ARISES    WHEN — 

LIMITATIONS. — ^When  the  right  to  a  public  office  is  conteeted,  the 
right  to  receive  the  emoluments  of  the  office  depends  upon  an  ad- 
judication of  the  title  which  is  made  in  the  contest  suit,  and  until 
the  title  to  the  office  is  adjudicated,  the  right  of  action  -to  recover 
emoluments  is  not  mature,  and  an  action  to  collect  such  emolu- 
ments is  not  barred  by  limitations  when  brought  within  three 
years  of  the  final  adjudication  of  the  title  to  the  office. 
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2.  Public  ovficebs— <x>ntb8t — ^afpbal  fbom  oountt  goubt — liabilitt 
or  SUBBTIBS  ov  suFEBSBDABS  BOND. — lo  a  ooiitest  before  the  county 
eourt  to  decide  the  title  to  a  certain  county  ofitoe,  the  unsuccessful 
party  appealed  from  the  order  of  the  county  court  and  executed 
a  bond,  with  sureties,  superseding  the  Judcpment  Held,  the  boiMl 
was  unavailing,  and  there  could  be  no  liability  on  the  bond. 

3.  Injunction  bond — ^liabilitt. — ^A  temporary  intunction  was  granted 
and  a  bond  executed  conditioned  that  the  dbligor  would  pay  aU 
damages,  if  it  should  be  finally  decided  that  the  injunction  was 
impiH^erly  granted;  a  permanent  injunction  was  then  granted 
i^sBtraining  appellee  from  interfering  with  appellant's  ofi&ce.  Held, 
there  was  no  IJability  upon  the  bond  and  sureties  thereon,  when 
In  other  proceedings  it  was  finaJrly  determined  that  appellee  was 
entitled  to  the  office,  since  the  bond  was  conditioned  only  upon 
Hie  adjudication  that  the  injunction  was  rightfully  issued  at  the 
time  the  bond  was  executed. 

4.  B(»n>s — ^NATUBE  QW — ^iXABUJTT  OF  OBUGOB. — If  the  form  in  which  a 
tMmd  is  giyen  is  not  prohibited  by  statute  or  the  law,  is  not  c<m* 
•trary  to  public  policy,  but  is  founded  upon  a  suflicient  considera- 
tion, is  intended  to  subserve  a  lawful  purpose,  and  is  entered  into 
t>y  oom(petent  parties,  it  is  a  valid  contract  at  common  law. 

6.  PuBUc  omoBBS — ooNTVST-rOOMMissioN — iJABiUTT  ON  BOND. — Ap- 
pellant contested  the  claim  of  appellee  to  an  elective  office.  The 
Ckyvemor  issued  a  commission  to  appellant,  requiring,  however,  a 
txmd  from  the  a(ppellant  to  indemnify  the  appellee  from  loss  by 
reason  of  the  granting  of  the  commission.  Held,  when  it  was 
finally  adjudicated  that  the  appellee  was  entitled  to  the  office,  that 
the  appellee  could  recover  on  the  bond. 

6.  Equttablb  belief — ^pasties  not  in  pabi  delicto — BOND. — ^While  a 
transaction  contrary  to  public  policy  is  void,  however,  one  who  is 
not  in  pari  delicto,  or  who  is  not  a  participant  In  the  wrong  at  all, 
is  not,  on  account  of  the  character  of  the  transaction,  barred  from 
asserting  rights  under  it.  So,  when  A.  and  B.  were  contestants 
for  a  puplic  office,  and  the  Governor  issued  a  commission  to  A., 
exacting  a  bond  from  him  to  indemnify  B.  from  lose,  B.  may  re- 
cover on  the  bond  when  it  was  finally  determined  that  B.  was 
entitled  to  the  office. 

7.  Public  officebs — contest  oveb  office — indemnity  bond — liability. 
— A.  and  B.  were  contestants  for  a  coimty  office;  the  Governor 
issued  a  commission  to  A.,  exacting  a  bond  In  favor  of  B.  to  in- 
demnify him  from  loss.  Thereafter  the  commission  was  revoked, 
but  A.  continued  to  hold  the  office.  It  was  finally  decided  that  B. 
was  entitled  to  the  office.  Held,  B.  could  recover  on  the  aforesaid 
bond  for  all  the  fees  and  emoluments  of  the  office  while  A.  wrong- 
fully held  the  same. 
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Appeals  from  Missisfiippi  Chancery  Court;  Charles 
D.  Frier  son,  Chancellor;  reversed  in  part  and  affirmed  in 
part, 

A.  B.  Shafer,  for  appellants. 

1.  As  to  the  appeal  'bond.  The  court  erred  in  over- 
ruling the  demurrer  to  that  part  of  the  complaint  which 
sought  *a  recovery  against  the  sureties  upon  the  bond 
given  upon  appeal  from  the  judgment  of  the  county  court 
in  the  election  contest  to  the  circuit  court.  The  judgment 
under  section  2862,  Kirby's  Digest,  is  self -executing  and 
as  such  is  not  subject  to  stay  or  supersedeas.  106  Ark. 
433 ;  153  S.  W.  619.  It  was  not  given  in  pursuance  to  any 
order  of  court.  The  ibond  was  executed  in  the  county 
court.  It  was  an  ordinary  appeal  <bond,  and  the  sureties 
could  not  be  liaible  for  more  than  the  judgment  which 
could  be  recovered  from  the  principal,  and  the  fees  and 
emoluments  of  the  office  can  not  be  recovered  in  a  statu- 
tory proceeding  to  contest  an  office  in  the  county  court  or 
on  appeal.  86  Ark.  259 ;  110  S.  W.  1024.  Even  costs  can 
not  be  recovered.    128  S.  W.  563. 

2.  As  to  the  Governor's  bond.  This  bond  was  not 
authorized  by  law  and  was  without  consideration  and 
absolutely  void.  It  bears  no  date,  and  was  executed  after 
the  judgment  of  the  county  court  in  the  contest  case  was 
rendered  in  favor  of  appellant.    Kiifl>y's  Digest,  §  2862; 

67  Ark.  135 ;  52  Id.  174;  67  Am.  St.  271 ;  94  Am.  Dec.  370. 
If  the  contestee  was  not  entitled  to  the  commission  then 
the  contestant  was,  end  the  consideration  was  illegal  and 
void.  23  Ark.  390;  63  Id.  318;  116  N.  C.  448;  44  Am. 
St.  463 ;  68  Ark.  276.  Whether  the  contestee  was  entitled 
to  the  commission  or  not,  the  bond  was  extorted  colore 
officii  <by  the  Governor  and  is  void.  62  Tex.  515 ;  48  N. 
Y.  347. 

3.  As  to  the  injunction  bond.  On  final  hearing  the 
injunction  was  made  perpetuial.  69  Ark.  606 ;  65  S.  W. 
106;  5  C.  R.  A.  403.  The  condition  of  the  preliminary 
bond  was  never  broken  and  there  was  therefore  no  liabil- 
ity. 208  U.  S.  149;  33  App.  Cas.  (D.  C.)  228;  208  U.  S. 
149,  155. 
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4.  This  was  an  action  for  money  had  and  received 
and  is  ibarred  'by  the  statute  of  limitations.  Kiifcy  *>s  Dig., 
§  5064;  McCrary  on  Elections  (4  ed.),  If  367,  p.  277;  69 
Ark.  606;  65  S.  W.  106;  87  Oh.  St.  117;  100  N.  E.  322. 
An  appeal  does  not  stop  the  running  of  the  statute.  59 
Kan.  496 ;  53  Pac.  482 ;  12  Okla.  502 ;  71  Pac.  1073 ;  94  Fed. 
921;  36  C.  O.  A.  549;  84  Kan.  393;  114  Pac.  241;  105  N. 
E.  1045. 

Coleman  <&  Lewis,  for  appellee. 

1.  Tlie  judgment  of  the  county  <x)urt  was  self -exe- 
cuting and  could  not  be  superseded.  The  sureties  are 
practically  the  same  on  all  the  bonds,  and  as  there  is  no 
douibt  of  the  liability  on  at  least  two  of  the  bonds  it  is 
useless  to  waste  time  as  to  the  liability  on  the  superse- 
deas bonds. 

2.  The  so-called  GUxvemor's  bond  recites  the  dr- 
cumstances  under  which  it  was  given  and  was  not  without 
consideration  nor  void.  It  was  not  extorted  colore  officii. 
18  N.  Y,  115;  71  Ala.  479;  16  N.  Y.  439;  41  N.  Y.  464;  37 
Bai4>.  (N.  Y.)  179.  No  computeion  was  used  by  the  Gov- 
ernor. 10  Wafll.  (U.  S.)  395,  406;  15  Peters,  290;  79  Dl. 
564;  13  Iowa,  322;  26  Fed.  Cas.  428;  57  CaJ.  157;  86  Oai, 
367;  24  Pac.  1072;  133  Mass.  461;  100  Pa.  St.  307;  78  N. 
W.98. 

3.  If  given  voluntarily,  the  bond  was  good  as  a  com- 
mon law  dbligation.  16  N.  Y.  439 ;  28  Id.  318 ;  41  Id.  464 ; 
133  Mass.  461 ;  100  Pa.  St.  307 ;  18  N.  Y.  115 ;  7  Ariz.  108 ; 
60  Pac  872;  5  Cyc.  752;  10  Wall.  (U.  S.)  395;  56  Ark. 
108;  75  Minn.  533;  78  N.  W.  98;  86  Cal.  367;  62  Tex.  615; 
16  N.  Y.  439 ;  28  Id.  318 ;  41  Id.  464. 

4.  Bowen  and  his  sureties  are  liaJble  upon  the  in- 
junction bond.  It  was  finally  decided  that  the  injunction 
should  not  have  been  gmnted.  157  Fed,  92;  18  IH.  309; 
1  MoCord,  Chy.  (S.  C.)  347 ;  2  High  on  Injunctions  (4  ed.), 
%  1673 ;  24  Ind.  439 ;  62  Md.  88. 

5.  The  statute  of  limitations  did  not  run.  Kirby's 
Dig.,  §  5086;  29  Ark.  201;  54  Fed.  269. 

McCuLLocH,  C.  J.  Appellant,  Bowen,  and  appellee, 
Lovewell,  were  opposing  candidates   for  the   oflBce   of 
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sberiff  of  Mississippi  County  at  the  general  election  held 
in  S^ytember,  1900.  Bowen  wa^  elected,  aoooiding  to 
the  face  of  the  returns,  and  Lovewell  instituted  a  contest 
w:hich  continued  in  the  courts  untii  after  the  expiration 
of  the  term  of  oflSce.  The  county  court  decided  the  con- 
test in  favor  of  Lovewell,  'but  the  circuit  court  on  appeal 
decided  in  favor  of  Bowen.  This  court  reversed  the 
judgment  and  remanded  the  case  for  a  new  trial,  and  the 
last  judgment  was  in  favor  of  Lovewell,  finally  adjudicat- 
ing his  title  to  the  oflSce, 

Thi-s  is  an  action  instituted  by  Lovewell  to  recover 
the  emoluments  and  fees  of  the  oflSce,  being  instituted,  as 
before  stated,  after  the  expiration  of  the  term.  The  con- 
test was  decided  in  the  county  court  on  October  24,  1900, 
and  Bowen  immediately  appealed  and  executed  a  'bond  in 
statutory  form  to  .supersede  the  judgment,  the  'bond  pro- 
viding tiiat  ^'the  said  Sam  Bowen  will  pay  all  the  costs 
and  damages  that  may  be  adjudged  against  him  on  ap- 
peal granted  in  the  cause,  or  in  the  event  of  his  failure  to 
prosecute  -said  appeal  to  final  judgment  in  the  circuit 
court,  or  if  said  appeal  for  any  cause  be  dismissed  against 
him,  the  said  sureties  shall  pay  all  costs  and  damages  and 
perform  the  judgment  of  the  court  appealed  from,  also 
that  said  appeal  shall  be  prosecuted  without  delay,  and 
that  he  will  satisfy  and  perform  the  judgment  of  the  cir- 
cuit court  of  Mississippi  County,  which  may  be  rendered 
in  this  cause/' 

There  was  a  like  contest  between  the  opposing  can- 
didates for  circuit  clerk,  Driver  and  Rhodes,  and  the  re- 
sult was  the  same  in  each  case.  Another  suit  is  pending 
here  on  appeal,  instituted  by  Rhodes  against  Driver,  and 
the  facts  are  the  same  except  as  to  the  amount  of  the 
judgment.  The  decision  of  this  ^case  will  therefore  con- 
trol the  case  of  Driver  v.  Rhodes. 

Bowen  and  Driver  applied  to  the  Governor  for  com- 
missions for  the  respective  offices  of  sheriff  and  clerk, 
claiming  that  they  were  entitled  to  the  commissions  by 
reason  of  the  fact  that  they  had  been  returned  a«  elected, 
and  that  the  judgment  of  the  county  court  in  favor  of 
their  respective  contestants  had  been  superseded.  Love- 
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well  and  Bhodes  appeared  before  the  Governor  and  re- 
sisted the  efforts  of  their  adversaries  to  daim  the  com- 
missions and  asserted  the  right  to  the  commissions  under 
the  judgment  of  the  county  court  pursuant  to  the  statute 
which  declares  that  if  the  court  in  such  a  contest  *' shall 
be  of  the  opinion  that  the  person  proclaimed  elected  is 
not  duly  elected,  and  the  person  contesting  is  elected,  an 
Older  shall  'be  entered  to  that  effect,  and  a  copy  thereof 
shall  forthwith  'be  transmitted  to  the  Governor,  who  shall 
oommiseion  the  i)erson  declared  duly  elected  by  such  or- 
der/^   Kirt)y*s  Digest,  §  2862. 

The  Governor  decided,  over  the  protests  of  Lrovewell 
and  Bhodes,  to  issue  commissions  to  their  adversaries, 
Bowen  and  Driver,  but  required  the  latter  to  execute  and 
file  with  him  a  'bond  in  the  following  form,  signed  by  nu- 
merous parties  as  sureties : 

'*  Whereas,  at  the  general  election  held  in  Mississippi 
County,  Arkansas,  on  the  3d  day  of  September,  1900,  the 
election  returns  showed  that  Chas.  S.  Driver  was  elected 
clerk  of  the  circuit  court,  and  Sam  Bowen  Was  elected 
sheriff  of  said  county ;  and,  whereas,  J.  W.  Bhodes  con- 
tested the  election  of  clerk,  and  J.  A.  Lovewell  contested 
the  election  of  sheriff,  and  on  the  24th  day  of  October, 
1900,  the  county  court  of  Mississippi  County  rendered  a 
judgment  declaring  the  said  contestants  were  duly  elected 
to  said  oflBces  respectively,  and  that  the  contestees  were 
Jkot  elected;  and,  whereas,  the  contestees  have  appealed 
from  said  judgment  to  the  circuit  court  of  said  county, 
and  have  filed  a  'bond  and  superseded  said  judgment ;  and, 
whereas,  the  contestees  are  both  asking  for  commission 
from  the  Governor;  now,  therefore,  in  consideration  of 
the  issuing  of  commissions  to  them,  the  said  Chas.  S. 

Driver  and  Sam  Bowen,  as  principal,  and ,  as 

sureties,  undertake  and  agree  to  pay  to  the  said  J.  W. 
Bhodes  and  J.  A.  Lovewell  the  fees  and  emoluments  of 
the  office  of  circuit  clerk  and  sheriff  of  Mississippi 
County,  Arkansas,  respectively,  if  it  shall  ibe  finally  de- 
termined on  said  appeal  that  tiiey  were  legally  elected  to 
said  offices  respectively/' 
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Bowen  and  Driver  took  the  oaths  of  oflSce,  respec- 
tively, under  the  commissions  issued  to  them  and  contin- 
ued in  office  throughout  the  full  statutory  term  and  en- 
joyed the  emoluments  thereof.    On  July  18,  1901,  whioih 
was  shortly  after  this  court  h-ad  reversed  the  judgments 
in  the  contest  cases,  the  Governor  issued  a  proclamation 
revoking  said  comanissions  and  issuing  new  commissions 
to  Lfovewell  and  Rhodes,  and  the  latter  immediately  took 
oaths  of  office  and  undertook  to  enter  upon  the  duties  of 
their  resj>^tive  offices;  the  contest   proceedings  'being 
then  i)en(iing  in  the  circuit  court  on  remand  of  the  causes 
from  this  court.    Bowen   and   Driver  then   instituted 
actions  in  the  chancery  court  of  Mississippi  County  to  en- 
join Lovewell  and  Rhodes  from  interfering  with  their  in- 
cumbency of  the  offices  and  the  chancellor  issued  a  tem- 
porary injunction,  as  prayed  for  -in  the  complaints,  upon 
the  plaintiffs  giving  bond  with  security  conditioned  that 
**ehould  it  'be  finally  decided  that  said  injunction  ought 
not  to  have  been  granted  said  Sam  Bowen,  and  his  sure- 
ties herein  s-baJl  pmy  to  the  said  J.  A.  Lovewell  the  dam- 
ages he  may  sustain  by  reason  of  the  injunction  in  this 
action.*^    A  similar  bond  was  executed  in  the  suit  of 
Driver  against  Rhodes.    On  the  hearing  of  that  cause, 
the  chancellor  rendered  a  decree  in  favor  of  Bowen  and 
Driver,  making  the  injunctions  perpetual,  and  on  apx>eal 
to  this  court  those  decrees   were   affirmed.    Rhodes   v. 
Driver,  69  Ark.  606.     The  ground  of  the  decision  of  this 
court  was  that  Bowen  and  Driver  were  de  facto  officers 
and  that  a  court  of  equity  should  exercise  its  extraordi- 
nary powers  for  the  purpose  of  protecting  de  facto  offi- 
cers against  interference  with  their  possessdon.     This  ac- 
tion was  instituted  in  the  chancery  court  and  an  account- 
ing was  asked  and  a  recovery  sought  against  the  sureties 
on  each  of  the  three  bonds.     There  was  a  reference  to  a 
master  and  a  finding  upon  conflicting  evidence  as  to  the 
amount  of  fees  collected  by  appellant  Bowen,  and  on  final 
hearing  of  the  cause  the  chancellor  rendered  a  decree  in 
favor  of  Lovewell  against  Bowen  for  the  sum  of  $8,570.75, 
with  interest  from  September  15, 1913,  (being  the  amount 
of  fees  found  to  have  been  collected,  and  also  rendered 
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judgment  for  the  full  amount  against  the  sureties  on  the 
enpersedeas  bond  and  the  bond  executed  to  the  Governor, 
end  also  rendered  a  judgment  for  the  sum  of  $3,936.21, 
(included  in  the  other  amount  just  referred  to)  against 
the  sureties  on  the  injunction  bond.  We  do  not  under- 
stand that  there  is  any  serious  conflict  here  as  to  the  cor- 
rectness of  the  amounts  of  the  emoluments  which  aippel- 
lee  is  entitled  to  recover,  if  he  is  entitled  to  recover  any- 
thing at  all.  In  fact,  the  record  is  not  sufficiently  ab- 
stracted on  that  point  to  eniable  us  to  discover  any  error, 
even  if  any  exists,  as  to  the  findings  of  the  master  and 
the  chancellor  concerning  the  amount  due. 

(1)     It  is  contended,  in  the  first  place,  that  appel- 
lee's cause  of  action  is  barred  by  the  istatute  of  limitation 
for  the  reason  that  it  was  not  brought  within  the  -statu- 
tory period  of  three  years  after  its  accrual.    The  action 
was  instituted  more  than  three  years  after  the  expiration 
of  the  term  of  office,  which  was  the  subject-matter  of  the 
controversy,  but  was  brought  within  three  years  from  the 
last  judgment  which  finally  disposed  of  the  contest  and 
declared  Lovewell  to  be  entitled  to  the  office.    Contests 
for  the  offices  of  clerk  and  sheriff  are  required  to  be  in- 
stituted in  the  county  court,  but  that  court  has  no  power 
to  render  judgment,  except  one  declaring  the  contestant 
either  elected  or  not  elected.    Rhodes  v.  Driver,  supra; 
WUliams  v.  Bt^chanan,  86  Ark.  259;  Buchana/n  v.  Par- 
fc<*m,  95  Ark.  81.    The  remedy  of  a  successful  contest- 
ant, if  the  contestee  has  obtained  possession  of  the  office 
during  the  pendency  of  the  contest,  is  to  bring  a  separate 
wtion  to  recover  the  possession  and  emoluments  of  the 
ofl5ce.    That  is  the  course  pursued  in  the  present  case, 
except  that  the  term  of  the  office  had  expired  and  the  re- 
lief sought  is  confined  to  a  recovery  of  the  emoluments 
^Uch  were  received  by  the  contestee.    Counsel  for  ap- 
pellant insists  that  a  right  of  action  for  recovery  of  the 
®Qioltmients  was  mature  and  ran,  at  least,  from  the  date 
<rf  the  expiration  of  the  term,  even  though  the  contest  was 
^  pending,  but  we  are  of  the  opinion  that  that  conten- 
t*^  can  not  be  sustained,  and  the  separate  action  to  re- 
^^er  the  emoluments  can  not  be  prosecuted  until  the  title 
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to  the  oflSoe  is  finally  adjudicated  in  the  oontest  proceed- 
ings. The  right  to  receive  the  emoltiments  of  the  oflSoe 
depends  npon  an  adjudication  of  the  title  which  is  made 
in  the  contest  suit,  and  until  the  title  to  the  office  is  ad- 
judicated the  right  of  action  to  recover  emolmnents  is  not 
mature.  That  is  the  effect  of  the  decision  of  this  court 
in  Baxter  v.  Brooks,  29  Ark.  173,  where  it  is  said:  **If 
the  title  to  the  office  of  Governor  had  heen  determined  in 
Brooks*  favor  by  a  competent  tribunal,  he  might  have 
sued  in  the  Pulaski  Circuit  Court  for  his  salary;  but  the 
right  to  this  is  but  an  inddent,  and  follows  the  right  to 
the  office  of  Governor  as  the  shadow  follows  the  snb- 
etance ;  and  before  the  Pulaski  Circuit  Court  could,  in  this 
case,  take  jurisdiction  of  the  incident,  it  must  determine 
the  principal  quei^tion,  towit:  the  right  to  the  office." 
The  cbancelllor  was  correct,  therefore,  in  holding  that  the 
cause  was  not  barred  by  the  statute  of  limitations. 

(2-3)  It  is  conceded  by  counsel  for  appellee  that 
there  can  be  no  recovery  on  the  supersedeas  bond  for  the 
reason  that  the  judgment  of  the  county  court  was  self- 
executing  and  could  not  be  superseded  by  the  execution 
of  the  bond.  We  are  of  the  opinion  that  that  position  is 
correct,  and  that  as  the  'bond  accomplished  no  purpose 
there  was  no  liability  thereon.  There  was  no  right  under 
the  statute  to  supersede  the  judgment  of  the  county  court, 
for  the  provision  already  quoted  declares  the  effect  of 
the  judgment  and  the  duty  of  the  Governor  with  respect 
to  issuing  the  commission.  Whether  or  not  the  circuit 
court  has  inherent  power  to  order  a  stay  of  the  proceed- 
ings need  not  be  decided  in  this  case,  for  no  such  order 
was  made  by  the  circuit  court.  It  is  to  be  remembered 
that  the  judgment  of  the  county  court  was  rendered  prior 
to  the  issuance  of  any  commission  to  the  contestee, 
Bowen,  and  the  question  of  the  right  and  power  of  the 
circuit  court  to  grant  a  supersedeas  preserving  the  stains 
quo  of  the  parties  did  not  arise  and  is  not  now  before  us 
for  decision.  It  was  error,  therefore,  to  render  a  decree 
holding  the  sureties  on  the  supersedeas  ibond  liable.  Nor 
do  we  think  that  there  is  any  liability  on  the  part  of  the 
sureties  on  the  injunction  bond,  for  the  simple  reason 
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that  the  condition  of  the  fcond  was  that  the  obligor  would 
pajr  all  damages  if  it  should  be  finally  decided  that  the 
injuiiction  was  improperly  granted.  The  'bond,  it  will  be 
seen,  was  to  pay,  not  in  the  event  that  it  was  finally  adju 
dicated  that  Bowen  was  entitled  to  the  office,  but  to  pa^ 
damages  in  the  event  the  injunction  was  foimd  to  be 
wrongful,  so  a  final  adjudication  that  the  injxmction  was 
rig^htf uUy  issued  ended  all  lialbility  of  the  sureties. 

(4-5)  Now,  ae  to  the  bond  executed  by  Bowen  and 
Driver  and  the  sureties  in  response  to  the  exaction  of  the 
Governor :  That  bond  is  claimed  to  ;be  enf  oroeaJble  as  a 
common  law  obligation;  and  it  is.  The  Governor  re- 
quired Bowen  to  execute  it  as  a  protection  to  appellee, 
and  as  the  latter  is  expressly  the  beneficiary  of  the  obli- 
gation he  i«  entitled  to  sue  on  it.  It  can  not  fbe  said  that 
lie  is  not  a  privy  to  the  o^bligation,  for  the  reason,  as  be- 
fore stated,  that  he  is  hy  its  express  terms  the  ibeneficiary. 
Thomas  Mfg.  Co.  v.  Prather,  65  Ark.  27 ;  Burton  v.  Lar- 
kin,  36  Kan.  250.  The  undertaking  was  not  without  oon- 
sideration  to  support  it,  nor  was  it  extorted  colore  officii 
hy  the  Governor.  Bowen  was  not  entitled  to  the  commis- 
sion, for  according  to  the  terms  of  the  statute  the  com- 
mission should  have  ibeen  issued  to  appellee.  In  other  . 
words,  Bowen  got  what  he  was  not  entitled  to,  and  got 
it  solely  by  virtue  of  the  voluntary  execution  of  the  bond. 
That  'being  true,  it  can  not  be  said  that  the  bond  was  ex- 
torted from  'him  by  the  Governor.  U.  8.  v.  Hodson,  10 
Wall.  395. 

The  following  is,  we  think,  the  correct  rule  of  lia- 
bility with  respect  to  such  bonds :  '  *  If  the  form  in  which 
a  'bond  is  given  is  not  proihibited  by  statute  or  the  law, 
is  not  contrary  to  pmblic  policy  hut  is  founded  upon  a  suf- 
ficient consideration,  is  intended  to  su:bserve  a  lawful  pur- 
pose, and  is  entered  into  by  competent  parties,  it  is  a 
valid  contract  at  common  law.''    5  Cyc.  752. 

(6)  The  consideration  was  sufficient,  for  Bowen  ob- 
tained the  dosired  commission  to  the  office  "by  reason  of 
the  execution  of  the  'bond ;  and  the  purpose  was  not  un- 
lawful, for  it  was  intended  as  a  protection  of  the  rightful 
contestant — the  one  who  was  entitled  to  the  commission. 
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The  transaction — ^that  is  to  say,  the  execution  of  the 
bond — ^was  not  <x)ntrary  to  public  policy  so  far  as  the  ap- 
pellee was  concerned,  for  he  was  not  a  party  to  the  agree- 
ment to  issue  the  commission  to  appellant  in  considera- 
tion of  the  execution  of  the  bond.  On  the  contrary,  he 
protested  against  the  issuance  of  the  commission.  That 
part  of  the  transaction  was  unlawful,  but  appellee  was 
not  a  participant  in  the  wrong.  Trading  in  office  is  con- 
trary to  puiblic  policy,  and  if  appellee  had  participated  in 
the  agreement  the  whole  transaction  wonld  have  ibeen 
void,  but  such  is  not  the  case.  There  is  a  well  established 
exception  to  the  rule,  that  a  transaction  contrary  to  pub- 
lic policy  is  void  and  no  rights  can  be  claimed  under  it, 
and  the  exception  is  that  one  who  is  not  in  pari  delicto, 
much  less  one  who  is  not  a  participant  in  the  wrong  at 
ail,  is  not  on  account  of  the  character  of  the  transaction 
barred  from  asserting  rights  under  it.  Hutchinson  v. 
Park,  72  Ark.  509;  1  Page  on  Contracts,  §  242.  Appel- 
lee's attitude  with  resi)ect  to  the  transaction  whereby 
Bowen  obtained  the  commission  brings  him  clearly  within 
the  exception  stated.  He  is  therefore  entitled  to  assert 
rights  under  the  bond  notwithstanding  the  illegal  agree- 
ment whereby  the  commission  was  issued  to  Bowen  con- 
trary to  the  terms  of  the  statute. 

(7)  Again,  it  is  claimed  that  the  sureties  on  that 
•bond  are  not  liable  for  the  emoluments  of  the  office  after 
the  Oovemor  revoked  Bowen 's  commission  in  July,  1901, 
and  issued  a  commission  to  appellee.  That  contention  is 
unsound  for  the  reason  that  the  bond  was  an  undertaking 
to  pay  to  appellee  all  the  fees  and  emoluments  of  the 
office  if  it  should  be  finally  determined  that  appellee  was 
legally  elected  to  said  office.  It  covered  all  the  emolu- 
ments of  the  office  enjoyed  by  Bowen  while  he  was  the 
incumbent.  He  got  into  the  office  de  facto  by  virtue  of 
the  »bond,  and  the  chancery  court  protected  his  possession 
because  of  the  pendency  of  the  contest.  Rhodes  v.  Driver, 
supra.  The  fact  that  appellee  did  not  during  the  pend- 
ency of  the  contest  seek  any  legal  remedy  to  oust  Bowen 
from  possession  of  the  office  did  not  absolve  the  obligors 
from  the  undertaking  of  the  bond.    Appellee  had  a  right 
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to  rely  on  the  proteotion  which  the  ibond  afforded,  and  the 
obUgors  can  not  be  beard  to  say  that  appellee  mighty  not- 
withstanding the  pendency  of  the  contest,  have  sought  a 
legal  remedy  to  recover  possession  of  the  office  awarded 
to  him  iby  the  judgment  of  the  county  court  and  to  which 
the  Governor  commi'ssioned  him  in  July,  1901. 

The  decree  is  therefore  affirmed  as  to  appellants 
Bowen  and  the  sureties  on  the  bond  required  by  tiie  Gov- 
ernor; but  the  decree  against  api>ellants,  Morrow,  H.  E. 
Bowen,  Fisher,  Hall,  Brewer,  Johnson,  Wade,  Cloar, 
Prewitt  and  Segars  is  reversed  and  the  cause  is  dis- 
missed. 

This  order  applies  in  the  case  of  Driver  v.  Rhodes, 
the  bond  being  the  same. 


Steptoe  v.  St.  Louis,  Iron  Mountain  &  Southern 

Railway  Company. 

Opinion  delivered  May  31,  1915, 

1.  CABUnCBa — ^INDUCING   PABSENGBB   TO   AUGHT    FBOM    TRAIN. — A   Carrier 

of  paaBengeiB  must  be  careful  not  to  Invite  or  mislead  its  pa4wen- 
gem  taito  alighting  at  an  Improper  place.  If  its  servants,  in  the 
charge  or  management  of  a  train,  Induce  Its  passengers  to  reaflon- 
ably  believe  that  the  train  has  stopped,  and  that  they  are  Invited  to 
alight,  and  If  the  paasen^rer  In  so  doing  Is  Injured  while  he  to  in 
the  exercise  of  due  care  and  diligence,  the  company  will  be  liable. 

2.  CABaTiaw — ^injubt  to  passbngeb  alighting  fbom  TRAIN. — In  an  ac- 
tion for  damages  caused  by  an  Injury  to  plaintiff,  a  passenger, 
received  while  alighting  'from  a  caftx>ose  at  an  Improper  place,  the 
plaintiff  testified  that  the  conductor  told  him  that  he  had  reached 
hto  station  and  to  alight  The  conductor  testified  that  he  did  not 
teU  the  plaintiff  either  of  these  facts.  Held,  it  was  a  question  for 
the  Jury  to  determine  whether  the  conductor  did  make  such 
statements  to  the  plaintiff,  inducing  him  to  alight. 

I.      CABBIEBS — ^PASSENGEB      ON      CABOOSE — INJUBT      FBOM      ALIGHTING      AT 

WBONG  PLACE. — Whenever  a  train  has  stopped,  and  any  statement 
Is  made  to  a  passenger  on  a  freight  caboose,  iby  the  person  In 
charge  of  the  freight  train,  which  amounts  to  an  assurance  that 
that  is  the  pdace  where  he  is  expected  to  alight,  and  that  the  train 
has  stocked  for  that  purpose,  then  the  passenger  has  a  right  to 
assume  that  the  opportunity  to  debark  has  been  made  safe,  and 
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a  passenger  injured  under  those  circumstances  is  entitled  to  recover 
unless  his  injuries  aie  attrtbutahle  to  his  own  negligence. 

4.  CABBIEBS — INJUBT  TO  PAS6BNGEB  ALIGHTING  AT  WBONG  PLACE. — ^Plain- 
tiff, a  passenger  <m  thecalxKweof  a  freiglit  train,  was  injured  when 
he  debarked  from  the  caboose  at  a  point  below  the  regular  station. 
Heldf  if  tlie  plaintiff  was  induced  by  the  conductor  to  believe  that 
the  calbooee  liad  stopped  at  the  proper  place  for  him  and  his  com- 
panion to  delbark,  then  he  is  not  precluded  from  recovery  merely 
•because  he  could,  4>y  the  ^cercise  of  ordinary  care,  have  known 
that  he  was  not  at  the  station,  or  not  at  the  place  where  it  was 
intended  flor  him  to  debark. 

6.      WiTNBSSES — DX7TT  OF  JTJBT  TO  OONSIDEB  TB8TI1CONT — SINGLE  GLASS  OF 

wiTNBBSBS. — In  an  action  for  damages  for  personal  injuries,  against 
a  railliroad  company,  when  several  witnesses  testified  on  the  behalf 
of  the  defendant,  an  instruction  was  proper  which  toM  the  Jury 
that  the  mere  fact  that  a  witness  is  in  the  employ  of  the  defendant, 
tbere  being  no  other  circumstances  estafblishing  an  interest,  that 
they  must  not  arbitrarily  disre«;ard  his  testiuMmy. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge;  reversed. 

J.  W.  &  J.  W.  Hoti^e,  Jr.,  for  appellant. 

1.  It  was  error  to  refuse  the  modifications  to  the 
instructions  requested  by  defendant,  as  asked  by  the 
plaintiff.  The  modifications  asked  merely  emibodied  the 
rule  that  carriers  must  be  careful  not  to  invite  or  to  mis- 
lead i^aissengers  into  alighting  at  an  improper  or  danger- 
ous place.  If  a  carrier,  or  its  servants,  induce  passen- 
gers to  :believe  the  train  has  stopped,  and  they  are  in- 
vited to  alight,  and  the  passenger  is  thereby  injured  the 
carrier  is  liaible.  99  Ark.  248.  It  is  error  to  give  in- 
structions aibout  which  there  is  no  issue.  69  Ark.  489; 
67  Id.  147;  77  Id.  234;  lb.  261,  etc. 

2.  It  is  the  duty  of  a  carrier  that  it  should  be  ex- 
ceedingly careful  to  see  that  passengers  are  not  injured, 
and  if  the  train  stops  before  the  caiboose  reaches  the  sta- 
tion, it  is  the  duty  of  the  person  in  charge  to  notify  pas- 
sengers when  they  are  to  alight.  84  Ark.  81 ;  87  Id.  581 ; 
88  Id.  325 ;  87  Id.  101 ;  59  Id.  122 ;  95  Id.  220. 

3.  The  instruetions  are  inconsistent  and  erroneous. 
79  Ark.  12 ;  83  Id.  202 ;  94  Id.  282 ;  89  Id.  213 ;  69  Id.  134 ; 
65  Id.  64 ;  95  Id.  506 ;  96  Id.  311. 
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4.  There  is  no  diflference  as  to  liability  between  a 
local  freight  and  passenger  train.  44  Ark.  322;  88  Id. 
225,  and  oases  supra. 

5.  An  erroneous  instruction  is  not  €ured  by  giving 
a  correct  oaie  on  the  same  subject.  87  Ark.  364;  88  Id. 
550 ;  89  /d.  213 ;  99  Id.  377 ;  100  Id.  433 ;  101  Id.  37 ;  105  Id. 
223;  107  Id.  245. 

6.  Abstract  instructions  should  not  be  given.  Nor 
should  the  court  single  out  a  certain  class  of  witnesses, 
or  particutiar  class  of  testimony,  and  refer  to  them  in  its 
instructions.  59  Ark.  122;  99  Id.  69;  103  Id.  21;  105  Id. 
467;  62  Id.  286-312;  99  Id.  69-77. 

7.  The  instructions  asked  by  plaintiff  and  given  cov- 
ered every  question  arising  in  this  case.  104  Ark.  67; 
109  Id.  5-10.  The  fact  that  defendant  plead  contribu- 
tory negligence  is  €cn  admission  of  negligence.  99  Ark. 
377. 

Troy  Pace,  P.  R.  Andrews  and  W.  G.  Riddick,  for 
appellee. 

1.  Each  side  has  a  right  to  have  its  theory  of  a  case 
presented  to  the  jury  under  proper  instructions.  87 
Ark.  243 ;  96  Id.  206 ;  92  Id.  394.     There  was  no  conflict. 

2.  It  is  not  error  to  refuse  albstract  instructions. 
The  aflsum^ption  of  undisputed  facts  is  not  error  in  an 
instruction,  nor  is  it  error  to  sulbmit  to  the  jury  hypo- 
thetical instructions  upon  facts  aibout  which  there  is  no 
dispute.  67  Ark.  147 ;  104  Id.  196 ;  89  Id.  178 ;  91  Id.  475 ; 
95  Id.  506. 

3.  One  who  takes  passage  upon  a  freight  train  as- 
sumes the  inconveniences  and  risks  usually  and  reason- 
ably incident  to  travel  on  such  trains.  The  appellee's  in- 
structionfi  correctly  stated  the  law.  76  Ark.  520;  98  Id. 
494;  93  Id.  119;  94  Id.  75;  6  Cyc.  614;  76  Ark.  356;  75  Id. 
211.  A  carrier  is  not  required  to  stand  guard  over  its 
passengers  as  if  they  were  unaMe  to  protect  themselves 
m  the  ordinary  conditions  of  travel.  76  Ark.  356;  75 
7rf.  211;  6  Cyc.  614. 

4.  It  is  true  that  the  announcing  of  a  station  fol- 
lowed by  a  stop  of  the  train,  is  an  implied  invitation  to 
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passengers  to  alight,  etc.,  but  the  instructions  for  defend- 
ant correctly  declared  the  law  on  this  question.  46  Ark. 
322 ;  88  Id.  326.  But  it  is  not  negligence  per  se,  and  does 
not  excuse  contributory  negligence.  67  111.  398 ;  31  L.  R. 
A.  (N.  S.)  629;  16  Am.  St.  63;  75  Ark.  165;  113  Oa.  1021; 
57  L.  R.  A.  890 ;  97  Am.  St.  666 ;  19  N.  Y.  Sup.  516 ;  5  Am. 
Negl.  Cases,  529;  88  Cal.  86;  2  Am.  Negl.  Cases,  191 ;  81 
111.  19 ;  92  Ala.  237.  Here  plaintiff  waa  familiar  with  the 
operation  of  trains  and  stopping  places.  2  Am.  Negl. 
Cases,  608,  69;  92  Ala.  237;  97  Id.  332;  6  Am.  Negl.  Cas. 
308;  71  Tex.  274;  4  Am.  Negl.  Oas.  322-326;  96  Ind.  346; 
38  N.  J.  L.  137 ;  87  Am.  Dee.  668. 

McCuLLOCH,  C.  J.  This  is  an  action  instituted  by 
the  plaintiff,  C.  H.  Steptoe,  against  the  defendant  rail- 
way company  to  recover  for  personal  injuries  alleged  to 
have  been  sustained  by  plaintiff  while  alighting  from  the 
caboose  of  a  freight  train  on  which  he  was  a  passenger. 
The  jury  returned  a  verdict  in  favor  of  the  defendant  and 
the  plaintiff  has  appealed. 

Plaintiff  was  a  traveling  salesman,  and  took  passage 
on  defendant's  local  freight  train  at  Calico  Rock,  a  sta- 
tiotti  on  the  White  River  branch,  and  paid  his  fare  to 
Guion,  another  station  twenty  or  thirty  miles  distant. 
The  train  contained  twenty-one  cars  besides  the  caboose, 
and  arrived  at  Guion  about  8  o'clock  in  the  evening. 
It  was  on  January  28, 1914,  and  was  therefore  after  dark 
when  the  train  reached  Guion,  the  night  being  a  dark  one. 
The  train  came  to  a  stop  with  the  caboose  668  feet  dis- 
tant from  the  station,  and  the  caboose,  when  it  came  to  a 
stop,  was  standing  on  a  trestle  twenty-two  feet  high. 
Plaintiff  and  another  traveling  man  were  the  only  pas- 
sengers and  they  attempted  to  alight  from  the  caboose 
at  that  place,  and  they  contend  that  they  did  so  upon  the 
invitation  of  the  conductor  and  his  assurance  that  it  was 
a  proper  place  for  them  to  debark.  When  plaintiff  at- 
tempted to  alight  from  the  steps  of  the  caboose,  he  fell 
to  the  ground  below  and  received  very  severe  injuries. 
Plaintiff  testified  that  when  the  train  whistled  he  asked 
the  conductor,  **Are  you  going  into  Ouionf "  And  that 
the  conductor  replied,  **Yes;''  that  lajfiter  the  train  came 
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to  a  stop  he  and  his  companion  picked  up  their  suit  cases 
and  passed  the  conductor,  who  was  sitting  at  his  desk  in 
the  calboose  writing,  and  that  they  asked  the  conductor, 
**l8  this  Guion?''  and  that  the  conductor  replied,  **Yes, 
this  is  the  place.*'  He  testified  that  the  conductor  was 
sitting  there  and  saw  him  and  his  companion  pass  out  on 
the  platform  for  the  purpose  of  getting  off  the  train. 
Plaintiff's  companion  testified  oonceming  the  incident 
and  narrated  the  same  faicts  upon  the  witness  stand  that 
plaintiff  did.  There  is  a  sharp  conflict  in  the  testimony 
*n<i  the  jury  might  have  found  either  way  upon  the  testi- 
mony. The  conductor  testified  that  the  only  conversa- 
tion he  had  with  plaintiff  or  his  companion  was  that  when 
the  train  whistled  for  Guion,  the  calboose  then  being  as 
much  as  a  mile  distant  from  the  station,  one  of  the  pas- 
sengers, either  plaintiff  or  his  companion,  asked,  '*  What 
is  thisf  And  that  he  (conductor)  replied,  *'It  will  be 
G>uion  when  we  get  there."  The  conductor  testified  that 
he  immediately  went  up  in  the  cupola  of  the  caboose  and 
oxjA  on  the  roof  and  proceeded  along  the  top  of  the  cars 
for  the  purpose  of  reaching  the  front  end  so  as  to  be 
there  when  the  train  stopped,  and  that  he  was  on  top  of 
one  of  the  cars,  within  three  or  four  cars  of  the  engine 
when  the  train  came  to  a  stop.  He  denied  positively  that 
he  was  in  the  caboose  at  the  time  the  train  stopped  or  had 
any  conversation  with  plaintiff  or  his  companion  except 
that  just  related.  He  is  corroborated  by  several  of  the 
trainmen  who  testified  that  they  saw  the  conductor  on  top 
of  the  boxcars  going  toward  the  engine  ibefore  the  train 
stopped.  The  defendant  also  introduced  a  written  state- 
ment purporting  to  have  been  made  by  the  plaintiff  at  his 
home  a  few  days  after  the  injury  occurred,  and  the  nar- 
rative of  facts  in  that  written  statement  is  in  direct  con- 
flict with  what  the  plaintiff  testified  on  the  witness  stand. 
However,  the  plaintiff  denied  that  he  made  that  state- 
ment, or  rather  he  stated  that  he  had  no  recodlection  of 
signing  it,  and  that  if  he  did  so  he  was  not  conscious  of 
it.  He  said  that  he  was  sick  at  home  and  suffering  from 
his  injuries  and  was  not  in  a  condition  mentally  to  give 
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any  statement  or  to  recollect  the  details  of  the  one  that 
was  given. 

(1-2-3)  Now,  it  is  clear  from  the  above  statement  of 
the  testimony  in  the  case  that  the  jury  would  have  'been 
warranted  in  returning  a  verdict  either  for  the  plaintiff 
or  for  the  defendant,  and  a  verdict  in  favor  of  either 
would  not  be  set  aside  as  being  without  support  from 
the  testimony.  The  testimony,  in  other  words,  brought 
the  plaintiff  within  the  following  statement  of  the  law 
made  by  this  court,  which  would  have  entitled  him  to  re- 
cover: *'A  carrier  of  passengers  must  be  careful  not  to 
invite  or  mislead  its  passengers  into  alighting  at  an  im- 
proper place.  If  its  servants  in  charge  or  management 
of  a  tradn  induce  its  passengers  to  reasonably  'believe  that 
the  train  has  stopped,  and  that  they  are  invited  to  alight, 
and  if  the  passenger  in  so  doing  is  injured  while  he  is  in 
the  exercise  of  due  care  and  diligence,  the  company  will 
be  liable. ''  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  daunts,  99  Ark. 
248.  The  evidence  adduced  by  the  plaintiff  tends  to  show 
a  statement  and  conduct  on  the  part  of  the  conductor 
which  amounted  to  an  invitation  to  him  and  the  other  pas- 
sengers to  alight  at  that  time  and  an  assurance  that  it 
was  a  safe  place  for  them  to  alight  from  the  train.  If  the 
testimony  of  the  conductor  was  true,  his  conversation 
with  the  plaintiff  and  statement  to  the  plaintiff  did  not 
amount  to  an  invitation  to  alight  or  an  assurance  that  it 
was  a  safe  place  at  which  to  do  so.  Even  the  plaintiff's 
own  narrative  of  the  facts  does  not  make  it  conclusive  as 
a  matter  of  law  that  there  wias  an  invitation  to  him  to 
alight,  but  it  certainly  was  a  question  for  the  jury  to  de- 
termine whether  the  statement  made  to  him  'by  the  con- 
ductor amounted  to  such  an  assurance.  According  to  his 
testimony,  he  asked  the  conductor,  after  the  train  had 
come  to  a  stop,  whether  or  not  that  was  Guion,  and  that 
the  conductor  replied,  **Yes,  this  is  the  place.'*  And  he 
said  that  the  conductor  was  sitting  there  and  saw  him  and 
his  companion  start  to  leave  the  caboose.  The  aibove  quo- 
tation from  the  Olaunts  case  is  a  mere  reiteration  in  smb- 
stance  of  the  doctrine  announced  by  this  court  in  many 
other  oases.    Memphis  <&  L.  R.  Ry.  Co.  v.  Stringfellow,  44 
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Art  322;  Ry.  Co.  v.  Johnson,  59  Ark.  122;  Davis  v.  K.  C. 
8.  Ry.  Co.,  75  Ark.  165;  K.  C.  S.  Ry.  Co.  v.  Davis, 
83  Ark.  217;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Glossup,  88  Ark.  225.  It  was  held  in  those  cases 
that  the  announcement  of  the  station  and  the  stopping  of 
the  train  constituted  an  iniplied  assurance  to  the  passen- 
gers that  the  train  had  stopped  to  enaible  them  to  debark, 
''unless  the  circumstances  and  indications  make  it  mani- 
fest that  the  proper  and  usual  stopping  place  has  not  been 
reached.'*  Davis  v.  K.  C.  So.  Ry.  Co.,  supra.  Those  were 
all  cases  in  which  the  plaintiff  had  been  a  passenger  on  a 
regular  passenger  train,  and  not  a  freight  train  carrying 
passengers,  but  the  principles  of  law  are  the  same,  except 
that  there  are  certain  extra  hazards  of  traveling  on  a 
freight  train  which  the  passenger  assumes  and  the  cir- 
cumstances may  not  always  warrant  the  same  inference. 
It  is  undoufbtedly  correct,  as  a,  matter  of  law,  however,  to 
say  that  whenever  the  train  comes  to  a  stop,  and  there  is 
any  statement  m«ade  to  the  passengers  on  a  freight  ca- 
boose which  amounts  to  an  assurance  that  that  is  the  place 
thpt  they  are  expected  to  alight,  an  1  that  the  train  has 
stopped  for  that  purpose,  then  the  passengers  have  a 
right  to  assume  that  the  opportunity  to  debark  has  been 
made  safe,  and  a,  passenger  injured  under  those  circum- 
stances is  entitled  to  recover  unless  his  injuries  are  at- 
tributable to  his  own  negligence. 

(4)  The  court  gave  correct  instructions  at  the  plain- 
tiff's request,  submitting  the  issues  to  the  jury.  All  of  the 
instructions  requested  by  plaintiff,  save  one,  were  given. 
The  court  also  gave  nearly  all  of  the  instructions  re- 
quested by  the  defendant,  and  the  assignments  of  error 
relate  mainly  to  those  instructions.  The  plaintiff  objected 
to  the  instructions  and  also  asked  the  court  to  modify  the 
same  «by  adding  words  which  qualified  them  so  a^  to  make 
them  conform  to  the  instructions  requested  by  plaintiff, 
but  the  court  refused  the  modification  in  each  instance. 
We  deem  it  nejcessary  only  to  set  out  one  of  those  instruc- 
tions and  the  requested  modification,  as  we  have  reached 
the  conclusion  that  that  is  the  only  instruction  which  is  in 
conflict  with  those  given  at  the  instance  of  the  plaintiff. 
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It  is  instruction  No.  6,  and  reads  «as  follows :  ' '  If  you  find 
from  the  evidence  in  this  case  that  the  plaintiflf  had  had 
oooasion  to  travel  over  the  defendant's  Une  of  railroad 
upon  which  he  was  injured  for  a  number  of  years  pirior  to 
date  of  his  injury,  and  was  familiar  with  the  stations 
along  said  line,  including  the  station  of  Ouion,  where  he 
alleges  he  "wias  injured,  and  that  he  knew  or  by  the  use  of 
ordinary  oare  could  have  known,  that  he  was  not  at  the 
station  of  defendant  at  Guion,  or  the  pliace  provided  by 
defendant  at  such  station  for  discharging  passengers,  and 
that  he  imdertook  to  alight  from  said  tnain,  before  he 
reached  said  station,  and  in  a  dangerous  place,  and  at  a 
place  not  intended  iby  defendant  for  discharging  passen- 
gers, then  he  would  not  be  entitled  to  recover,  and  your 
verdict  should  be  for  the  defendant.'* 

The  plaintiflf,  in  addition  to  its  exceptions  to  that  in- 
struction, asked  the  following  modification :  *  *  Unless  you 
further  find  from  the  testimony  that  the  acts,  words  and 
conduct  of  conductor  W.  M.  Case  were  such  as  would  rea- 
sonably cause  the  plaintiflf  to  believe  they  had  reached  a 
reasonably  safe  place  to  alight,  and  plaintiflf  did  so  be- 
lieve, and  undertook  to  alight,  and  in  doing  so,  while  in 
the  exercise  of  ordinary  care,  was  injured.''  We  think 
tbds  instruction  was,  as  before  stated,  in  direct  conflict 
with  the  correct  instructions  given  at  the  instance  of 
plaintiflf,  and  it  was  error  to  give  the  instruction  without 
the  modification  requested  by  plaintiflf  or  a  similar  one. 
The  court  had  already  given  appropriate  instructions  em- 
bodying the  statements  contained  in  the  modification 
asked  by  the  plaintiflf,  but  the  omission  of  this  modifica- 
tion left  the  instructions  in  conflict  with  others  and  might 
have  misled  the  jury.  There  is  no  testimony  which  would 
justify  a  finding  that  the  i)laintiflf  was  entirely  familiar 
with  the  surroundings  at  Guion.  There  is  some  testimony 
that  he  traveled  regularly  along  that  route,  and  that  he 
bad  stopped  at  Guion  six  or  seven  times  during  the  time 
he  was  timveling  in  that  territory.  It  was  incorrect  to 
etate  the  law  to  the  jury  to  be  that  the  plaintiflf  could  not 
recover  if,  'by  the  use  of  ordinary  care,  he  could  have 
known  that  he  was  not  at  the  station,  or  that  the  place 
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where  the  oaboose  was  standing,  was  not  a  suitable  place 
to  debark,  and  not  the  plaoe  intended  iby  the  defendant  for 
discharging  passengers.  This  entirely  ignored  the  plain- 
tiff's theory  of  the  case,  that  he  wias  induced  by  the  mis- 
leading statement  and  conduct  of  the  conductor  to  believe 
that  it  wias  the  proper  and  safe  place  to  debark.  If,  as 
plaintiff  contended,  he  was  induced  by  the  conductor  to 
believe  that  the  caboose  had  stopped  at  the  proper  place 
for  him  and  his  companion  to  debark,  then  he  is  not  pre- 
cluded from  recovery  merely  because  he  could,  by  the 
exercise  of  ordinary  care,  have  known  that  he  was  not  at 
the  station  or  not  at  the  place  where  it  was  intended  for 
him  to  debark.  The  language  of  the  instruction  contra- 
dicts the  whole  theory  upon  which  the  case  should  have 
ibeen  tried,  and  it  was  clearly  erroneous.  There  was  a 
sharp  conflict  in  the  testimony,  and  therefore  we  can  not 
say  that  the  jury  were  not  misled  by  this  instruction. 

(5)  The  giving  of  the  following  instruction,  at  the 
defendant's  request,  is  also  assigned  as  error:  **13.  The 
jury  «are  instructed  that  while  they  are  the  judges  of  the 
weight  of  the  evidence,  and  the  credibility  of  the  wit- 
nesses, yet,  they  must  not  disregard  the  testimony  of  any 
witness  ar*bitrarily,  nor  are  they  to  discard  or  depreciate 
the  testimony  of  a  witness  merely  because  he  is  in  the 
employ  of  the  railway  company. '^  The  instruction,  as 
will  be  seen,  singles  out  a  certain  class  of  witnesses,  and 
it  was  improper  to  do  that  in  an  instruction.  We  have 
often  held  that  it  was  not  good  practice  to  single  out  facts 
or  witnesses,  individually  or  in  classes,  and  to  refer  to 
them  in  instnfetions — ^that  this  court  will  not  reverse  a 
case  for  refusal  to  give  such  an  instruction ;  but,  on  the 
other  hand,  we  have  held  that  the  giving  of  such  an  in- 
struction, though  bad  practice,  does  not  constitute  rever- 
sible error.    Hogue  v.  State,  93  Ark.  316. 

Now,  this  instruction  states  that  the  jury  should  not 
**  discard  or  depreciate  the  testimony  of  a  witness  merely 
because  he  is  in  the  employ  of  the  railway  company.  '*  It 
tells  the  jury,  in  other  words,  that  the  mere  fact  that  a 
witness  is  employed  by  the  defendant  does  not  justify  the 
jury  in  discarding  the  testimony  of  such  witness  or  les- 
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sening  its  weight.  Now,  we  think  that  is  a  correct  state- 
ment of  the  law,  for  the  mere  fact  that  the  witness  is  in 
the  employ  of  the  defendant,  there  being  no  other  circum- 
stances estaiblishing  an  interest,  then  it  would  be  entirely 
arbitrary  to  disregard  his  testimony.  We  have  scud  in 
oases  that  where  employees  of  a  railway  company  give  a 
satisfactory  account  of  a  transaction  under  investigation, 
their  testimony  can  not  be  disregarded  merely  because 
they  are  employees  of  the  company.  St.  Louis,  I.  M.  (& 
8.  Ry.  Co.  V.  Landers,  67  Ark.  514.  There  is  no  prejudi- 
cial error,  therefore,  in  making  that  statement  of  law  to 
the  jury.  If,  however,  there  are  other  circumstances,  such 
as  the  fact  that  the  conduct  of  the  witnesses  themselves 
are  under  investigation,  and  they  are  themselves  to  that 
extent  interested,  the  jury  would  have  the  right  to  reject 
their  testimony,  and  it  would  ibe  improper  to  tell  the  jury 
anything  to  the  contrary,  or  to  give  an  instruction  whidi 
might  lead  a  jury  to  believe  to  the  contrary.  In  other 
words,  if  this  instruction  had  related  to  the  conductor, 
who  was  suibject  to  censure  for  his  misconduct,  if  the 
testimony  of  the  plaintiff  'be  true,  then  the  instructions 
might  have  had  prejudicial  effect.  But  there  are  several 
other  witnesses  in  this  case  who  were  employees  of  the 
railway  company,  and  doubtless  the  instruction  was  in- 
tended to  cover  their  testimony,  and  as  to  them  it  was  not 
an  incorrect  statement  of  the  law  concerning  the  weight 
to  be  given  the  testimony  of  witnesses.  If  learned  coun- 
sel for  plaintiff  feared  that  the  jury  might  treat  the  in- 
struction as  applicable  to  the  conductor,  they  should  have 
asked  a  modification  or  should  have  asked  another  in- 
struction  telling  the  jury  that  in  considering  the  weight 
of  the  testimony  of  such  a  witness,  they  should  take  into 
consideration  his  relation  to  the  occurrence  which  resulted 
in  plaintiff's  injury.  We  are  therefore  of  the  opinion  that 
instruction  No.  13,  though  one  which  should  not  have  «been 
given  because  it  is  bad  practice  to  single  out  a  class  of 
witnesses,  was  not  prejudicial,  and  does  not  call  for  a  re- 
versal of  the  case. 
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For  the  error,  however,  in  giving  instruction  No.  6, 
^thout  the  modification  requested  by  plaintiff,  the  judg- 
ment is  reversed  and  the  cause  remanded  for  a  new  trial. 

Habt,  J.,  concurs  in  the  judgment  of  reversal  on  the 
ground  that  iivstruction  No.  13,  was  erroneous. 


Jim  Habbib  v.  Statb. 

Opinion  delivered  May  31,  1915. 

1*  HoaaciDB — roar  degree  mtjbdbb. — In  the  absence  of  premeditation 
and  deliberatioQ,  a  kiUing  can  not  be  murder  in  tlie  flrot  degree, 
and  the  burden  H  on  the  -State  to  eetabliah  the  specific  intent. 

'*  SoiaOIOB — FIS8T  DEGREE  MURDER — PROOF — PREMEDITATION. — TO  War- 
rant a  conviction  of  first  degree  murder,  the  evidence  must  show 
that  the  killing  with  maMoe  was  preceded  hy  a  dearly  formed  de- 
sign to  kill,  a  dear  intent  to  take  life;  the  design  to  kill  may, 
however,  be  the  conception  of  a  moment,  and  reason  being  upon 
its  tlirono,  it  is  only  necessary  that  the  premeditated  Intention  to 
kill  should  have  actually  existed  as  a  cause  determinately  fixed  on 
before  the  act  of  killing  was  done,  and  was  not  'brought  about  by 
fproTOcation  received  at  the  time  of  the  act,  or  so  recently  before 
as  not  to  afDord  time  for  reflection. 

8.      HOMICIDB — FIRST  DEGREE   MURDER — INSUFFICIENCY   OF  THE  EVIDENCE — 

PBE8ERVING  PEACE  IN  HOBCE. — It  appeared  from  the  evidence  that  de- 
fendant had  invited  deceased  to  his  house  to  a  dinner  and  a  dance, 
and  that  prior  thereto  there  was  no  ill  feeling  between  the  two 
men;  at  the  dance  deceased  created  some  disturbance.    Held,  de- 
fendant had  the  right  to  preserve  the  peace  and  to  enforce  order 
in  his  own  home,  and  that  under  the  evidence,  when  defendant 
killed  deceased  in  the  furtherance  of  that  purpose,  and  as  the 
result  of  a  sudden  quarrel,  that  it  will  <be  held  as  a  matter  of  law 
that  defendant  was  not  guilty  of  first  degree  murder. 
4.    Homicide — murder — conviction  for  too  high  a  degree. — ^While  the 
facts  show  that  defendant  killed  deceased  with  a  deadly  weapon, 
and  under  drcumstances  from  which  the  law  will  imply  malice, 
he  can  not  ibe  convicted  of  first  degree  murder,  where  the  act  was 
not  done  after  deliberation  and  premeditation  essential  to  con- 
stitute murder  in  the  first  degree;  and  where  defendant  has  been 
so  convicted  of  first  degree  murder,  the  judgment  will  be  reversed 
and  the  cause  remanded,  unless  the  Attorney  General  will  elect  to 
have  defendant  sentenced  for  murder  in  the  second  degree. 
6.    Homicide — conviction — ^reversal — sentence    for    lesser    crime. — 
When  the  evidence  is  not  suflkient  to  sustain  a  verdict  for  murder 
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in  tbe  first  decree,  but  is  sufDoient  to  sustain  a  verdict  for  murder 
in  the  second  degree,  the  cause,  instead  of  <being  •reversed,  and  re- 
manded for  a  new  trial,  may,  with  the  consen/t  of  the  Attorney 
General,  be  remanded  with  directions  to  sentence  for  murder  in 
the  second  degree. 

Appeal  from  Lafayette  Circuit  Court;  George  R. 
Haynie,  Judge ;  reversed. 

STATEMENT  BY  THE  COURT. 

The  facts  are  substantially  las  follows :  The  appel- 
lant is  a  negro.  On  the  10th  of  February,  1915,  there  was 
at  his  house  what  the  witnesses  designate  in  the  record  as 
a  festival,  to  which  the  negroes  in  the  neighborhood  were 
invited,  and  where  they  had  a  supper  and  dance.  Along 
about  2  or  3  o'clock  in  the, morning,  as  the  witnesses  say, 
there  was  a  **  considerable  fuss  in  the  house. '* 

One  of  the  witnesses  for  the  State,  describing  it,  says : 
'*Mr.  Johnnie  (referring  to  John  Daniels,  the  decoas^), 
said,  ^This  is  Uncle  Johnnie  Daniels  talking;  now  come 
€iiid  let 's  dance. '  A  woman  told  him  not  to  call  her  name. 
He  replied  he  was  not  scared  of  her.  Jim  Harris  (appel- 
lant) wias  standing  in  the  middle  of  the  door,  and  met  the 
woman.  He  had  his  pistol  in  his  hand  and  commenced  to 
shoot  and  shot  five  times.  Daniels  fell  in  the  floor.  He 
had  nothing  in  his  hand.'* 

Another  witness  stated  that  Daniels  came  to  the  fes- 
tival late  in  the  night,  and  there  was  a  hig  crowd  in  the 
house. 

Another  describes  the  fuss  as  follows :  **  There  was 
a  squalbble  among  some  girls.  John  Daniels  (the  de- 
ceased) stepped  on  a  girPs  foot,  and  told  her  to  go  ahead. 
She  started  toward  Harris,  who  met  her  half-way.  Har- 
ris come  up  to  Daniels  and  conamenced  to  talk.  He  cussed 
and  shoved  and  shot  him.'* 

Another  witness  stated  that  John  Daniels,  **  Spoke 
there  to  Mitchell  Marlowe,  and  they  were  squabbling,  and 
he  said  there  wasn't  no  use  in  that.  At  that  time  Jimmie 
(Harris)  walked  over  and  says,  ^Jchn,  what's  the  mat- 
ter?' and  Johnnie  says,  *  Nothing;  I  just  told  these  fellers 
about  there  was  no  use  squabbling,'  and  he  (John  Dan- 
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iels)  •says,  ^Mr.  Daniels  is  around  here. '  Jim  Harris  says, 
*  Yes,  and  Mr.  Jimmie  is  around  here/  and  that  tiane  Jim- 
mie  said,  *John,  you  get  out  of  here/  and  Johnnie  spoke 
and  said,  *  You  give  this  festival  and  opened  the  doors  for 
everybody  to  have  a  good  time,  ^  and  Jimmie  spoke  up  and 
says,  *You  get  out  of  here;  don^t  there  11  ibe  hell  and  a 
whole  lot  of  it,'  and  John  spoke  and  said,  *Let  it  be  hell 
and  a  whole  lot  of  it,*  and  that  time  Jimmie  commenced 
ahooting.  John  Daniels,  at  the  time  of  the  shooting,  had 
his  right  hand  out  and  his  left  hand  in  his  pocket.** 

Another  witness  details  the  occurrence  as  follows: 
"Mr.  Mitchell  and  Sue  and  Dude  was  in  the  comer.  Mitch- 
ell and  Sue  was  fussing,  and  Mr.  John  walked  up  and 
spoke  to  Mitchell  about  fussing  with  a  little  girl,  and  told 
him  he  ought  to  be  ashamed  to  'be  fussing  with  her,  and 
Mitchell  talked  about  knocking  her  head  off,  and  Mr.  John 
told  him  he  ought  to  be  ashamed  to  be  talking  about 
knocking  a  little  girl's  head  off,  land  that  time  Willie 
Taylor  come  over  there  in  the  corner,  and  what  she  said 
to  Mr.  Johnnie,  I  don't  know,  and  he  says,  *Go  on,  I  am 
not  talking  to  you,'  and  she  went  over  to  cousin  Jimmie 
(Harris)  and  cousin  Jimmie  (Harris)  come  over  there 
and  says,  *What  is  the  trouble?'  and  Mr.  John  (Daniels) 
says,  *  Nothing,'  and  cousin  Jimmie  (Harris)  says,  *Go  on 
out,  and  Mr.  John  (Daniels)  had  his  side  to  him  and  I  just 
put  my  hand  on  his  shoulder  and  told  him  to  go  on  out ; 
and  cousin  Jimmie  (Harris)  says,  *Go  on  out,  hurry,  go 
out,  there'll  be  hell  and  plenty  of  it,'  and  Mr.  Johnnie 
(Daniels)  »ays,  *Let  it  be  heU,'  and  that  time  he  shot 
him.'*  This  witness,  on  cross-examination,  stated  that 
John  Daniels  asked  him  for  a  knife  to  open  some  whiskey 
with. 

Another  witness  stated  that  **they  danced  two  sets 
while  I  was  there,  and  after  that  they  all  got  up  in  the  cor- 
ner, and  that  was  when  the  fuss  commenced.**  This  wit- 
ness stated  that  he  did  not  hear  any  cursing  at  all  before 
the  shooting  commenced.  He  also  stated  that  John  Dan- 
iels told  him  after  he  was  shot  that  Harris  shot  him  for 
nothing. 
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Another  witness  stated,  *  *  I  don 't  know  how  it  staxted, 
<bnt  when  I  knowed  lanything  they  was  over  there  in  the 
comer  squajbbling,  and  I  heard  somebody  say  there  was 
going  to  be  shooting,  to  get  out  of  here,  there  was  going 
to  ibe  shooting,  and  I  looked  over  there  and  they  was 
standing  up  in  the  corner  .squabbling  and  cussing  one 
another,  and  Mr.  Jimmie  shoved  him  and  shot  him  twice, 
then  stepped  back  about  three  steps  and  shot  him  three 
times  more.  I  didn't  see  John  (the  deceased)  with  noth- 
ing." 

Witnesses  for  the  State  testified  that  they  did  not 
see  any  pistol,  and  that  John  Daniels,  the  deceased,  did 
not  have  a  pistol. 

The  testimony  by  the  api>ellant  and  several  witnesses . 
in  his  behalf  tended  to  show  that  he  gave  a  supper  and 
dance  to  the  negroes  on  the  night  of  the  fatal  rencounter, 
and  that  the  deceased,  John  Daniels,  just  ibefore  he  was 
killed,  was  creating  a  disturbance  in  the  house,  and  that 
the  appellant  protested,  asked  him  to  desist  and  to  get 
out  of  the  house,  whereupon  he  refused  and  attempted  to 
shoot  appellant,  and  thereupon  appellant  fired  upon  him 
and  killed  him. 

Several  of  the  witnesses  stated  that  John  Daniels 
was  cursing  and  that  Harris  told  him  that  if  he  wanted 
to  fight  anybody  to  go  out  in  the  road  and  fight  it  out, 
that  he  didn  't  want  any  fighting  done  in  his  house.  A  wit- 
ness stated  that  John  Daniels  was  cursing,  and  exclaimed 
that  he  was  *Hhe  ibaddest  son-of-a-bitch  in  the  house.'* 
This  witness  also  stated  that  he  heard  John  say  he  *^  would 
kill  him,  God  damn  him.'* 

One  of  appellant's  witnesses  described  what  took 
place  as  follows:  *'He  (John  Daniels)  was  walking 
around  there  in  the  house  cussing  among  them  before 
they  commenced  fussing.  He  was  dancing  before  he  com- 
menced fussing.  After  he  quit  dancing  he  commenced 
walking  around  the  house  cussing,  with  a  pistol  in  his 
hand.  When  I  saw  him  he  was  walking  around  there  in 
the  floor  with  his  pistol  in  his  hand  kinder  down  to  his 
side,  and  when  Mr.  Jimmie  Harris  went  to  ask  him  to 
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stop  cussing,  and  if  he  wanted  to  fight  to  go  out  doors, 
John  spoke  and  said  he  was  a  Ood  damned  man ;  couldn't 
noibody  make  him  do  nothing,  and  he  throwed  his  hand 
towiard  Mr.  Jimmie  Harris  and  Mr.  Jimmie  knocked  his 
hand  back  and  commenced  shooting/' 

Appellant  testified  in  his  own  behalf  that  deceased 
and  a  whole  crowd  of  people  came  to  the  supper  and 
danoe.  *  ^  Ajbout  an  hour  after  they  started  to  dancing,  two 
women  got  to  scrapping  around  there,  end  I  told  them  to 
hush,  or  they  would  have  to  get  out  of  the  house,  and  the 
women  hushed  and  went  on  dancing;  and  they  come  to 
the  bar  and  commenced  drinking,  and  aibout  fifteen  or 
twenty  minutes  afterward  they  all  got  over  in  the  comer, 
and  John  Daniels  commenced  cursing  over  there,  and  I 
went  over  there  and  asked  him  what  the  martter  was,  and 
he  said  ^Ood  damn  it,  they  have  been  raising  hell  all 
night,'  and  he  was  the  baddest  man  in  the  house,  and  he 
was  going  to  do  some  fighting,  and  I  says,  'No,  John,  don't 
fight;  I  give  this  supper  for  the  people  to  have  a  good 
time,'  and  I  told  him  if  he  wanted  to  fight  to  go  outdoors, 
and  when  I  told  him  that  he  run  right  out  of  the  comer 
with  a  pistol  in  his  hand,  and  it  scared  me,  and  I  com- 
menced backing  away  from  him  and  jerked  my  pistol  out 
so  he  could  see  it ;  thought  maytbe  that  would  keep  him  off 
of  me,  and  he  commenced  cursing  me,  and  -says,  *God 
damn  you,  I  will  kill  you  'before  I  get  out  of  here ;  and  he 
commenced  coming  up  on  me,  and  I  shoved  him  'back,  and 
he  come  up  on  me  again  and  grabbed  me,  and  I  shoved 
him  back  and  commenced  shooting.  I  was  scared  he  was 
going  to  shoot  me,  and  I  shot  him  to  keep  him  from 
shooting  me." 

The  court  gave  instructions  on  the  law  concerning 
the  different  degrees  of  homicide  and  self-defense.  No 
objection  is  urged  to  any  instruction  except  No.  10,  given 
at  the  instance  of  the  State,  which  is  as  follows : 

**10.  If  you  believe  from  the  evidence  in  this  case 
that  the  defendant,  armed  with  a  deadly  weapon,  sought 
the  deceased  with  a  felonious  intent  to  kill  him,  or  sought 
or  brought  on,  or  voluntarily  entered  into  the  difficulty 
with  the  deceased  with  the  felonious  intent  to  take  his 
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life,  then  the  defendairt  can  not  invoke  the  law  of  self^ 
defense,  no  matter  how  imminent  the  peril  in  which  he 
found  himself  placed.^' 

The  jury  returned  a  verdict  finding  appellant  guilty 
of  murder  in  the  first  degree,  and  from  the  judgment  of 
the  court  sentencing  him  to  ibe  electrocuted  he  prosecutes 
this  appeal. 

Allen  H.  Hamiter,  for  appellant. 

1.  The  facts  and  circumstances  testified  to  iby  the 
witnesises  did  not  justify  the  giving  of  instruction  10. 
They  show  that  appellant,  as  host  to  the  persons  invited 
to  his  house,  was  acting,  not  in  an  unfriendly  manner 
toward  the  deceased,  but  in  accordance  with  his  rights 
and  his  duty  towiard  his  guests  in  trying  to  preserve  the 
peace.  No  malice,  deliberation  or  premeditation  is  shown, 
and  this  instruction  excluded  appellant's  plea  of  self-de- 
fense.   73  Ark.  399. 

2.  The  evidence  does  not  sustain  a  conviction  either 
of  murder  in  the  first  degree  or  murder  in  the  second  de- 
gree, because  it  is  not  sufficient  to  show  premeditation, 
nor  deliberation  nor  malice  aforethought.  Wharton  on 
Homicide,  167 ;  118  N.  C.  1145 ;  24  S.  E.  722 ;  11  Ark.  455 ; 
56  Ark.  8;  35  Ark.  585;  20  Ark.  250;  38  Ark.  221;  3  Kan. 
450;  6  Neb.  136;  71  Mo.  218;  20  Tex.  522;  1  Tex.  159;  40 
Ark.  511;  Anderson's  Diet.  334;  Block's  Diet.  348;  2  Bon- 
vier  Diet.  363-4. 

3.  Where  the  evidence  is  not  sufficient  to  sustain  a 
conviction  for  the  degree  of  murder  found  «by  the  jury, 
this  court  has  often  exercised  the  right  to  reverse  and  re- 
mand the  case  for  new  trial,  or,  at  the  election  of  the 
State,  with  directions  to  enter  judgment  for  a  lesser  de- 
gree of  murder.  That  principle  ought  to  apply  here.  69 
Ark.  189;  21  L.  R.  A.  (N.  S.)  20,  and  note;  82  Ark.  97;  56 
Ark.  8, 19 ;  70  Ark.  272 ;  29  Ark.  248 ;  76  Ark.  615 ;  73  Ark. 
315;34S.W.262. 

Wm.  L.  Moose,  Attorney  General,  and  Jno.  P. 
Streepey,  Assistant,  for  appellee. 

1.  Instruction  10  was  free  of  the  argumentative  feat- 
ure condemned  by  this  court  in  the  Price  case,  114  Ark. 
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398,  and  with  that  feature  eliminated  it  was  a  proper  in- 
struction in  this  oase,  under  the  evidence.  We  'believe 
tfie  evidence  is  ample  to  sustain  a  finding  by  the  jury  that 
appellant  voluntarily  sought  out  the  deceased  for  the  pur- 
poee  of  bringing  on  the  difficulty. 

2.  There  was  premeditation,  deliberation  and  malice 
aforethought  sho»wn,  and  the  verdict  is  sustained  by  the 
evidence.    79  Ark.  460 ;  98  Ark.  120 ;  100  Ark.  330. 

Wood,  J.,  (after  stating  the  facts).  Giving  the  evi- 
dence its  strongest  proibative  force  in  fa-vor  of  the  finding 
of  the  jury,  it  is  still  not  sufficient  to  sustain  the  verdict 
for  murder  in  the  first  degree.  The  burden  of  proof  was 
on  the  State. 

(1)  There  is  no  testimony  tending  to  show  that 
prior  to  the  shooting  the  appellant  harbored  any  malice 
or  ill  will  toward  John  Daniels.  The  fact  that  John  Dan- 
iels was  at  the  home  of  the  appellant,  enjoying  the  hos- 
pitality which  he  had  provided  for  his  guests  in  the  way 
of  a  dance  and  supi)er,  or  **festival,**  as  the  witnesses 
designate  it,  would  wa.rrant  the  inference  that,  up  to  the 
time  when  the  dispute  between  them  arose,  the  appellant 
and  Daniels  were  friends.  If  the  contrary  was  true,  the 
vburden  was  on  the  State  to  prove  it,  and  it  has  not  done  so. 

(2)  Now,  in  the  absence  of  premeditation  and  de- 
liberation, the  killing  can  not  be  murder  in  the  first  de- 
gree.   Kirby's  Digest,  section  1766. 

As  early  as  Bivens  v.  State^  11  Ark.  455,  460  and  461, 
this  court,  through  Mr.  Justice  Scott,  speaking  of  the 
character  of  proof  necessary  to  establish  murder  in  the 
first  degree,  said  : 

**It  is  indispensalble  that  the  proof  adduced  shall  be 
sufficient  to  satisfy  the  minds  of  the  jury  that  the  actual 
death  of  the  party  slain  was  the  ultimate  result  sought  by 
the  concurring  will,  deliberation,  malice  and  premedita^ 
tion  of  the  party  accused.  The  distinctive  feature  of  this 
particular  class  of  cases  of  murder  in  the  first  degree 
being  a  wilful,  deliberate,  malicious  and  premeditated  spe- 
cific intention  to  take  life.  The  inquiry  then  in  cases  of 
this  class  of  murder  in  the  first  degree,  must  always  be, 
was  the  killing  wilful,  deliberate,  malicious  and  deter- 
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mined  on  before  the  act  of  killing.  K  it  was,  then  that  de- 
gree of  malice  has  superinduced  the  act  that  is  necessary 
to  make  it  rank  in  the  highest  grade  of  murder. 

It  is  indispensable  then  in  such  cases  that  the  evi- 
dence should  show  that  the  killing  with  malice  was  pre- 
ceded by  a  clearly  formed  design  to  kill — a  clear  intent 
to  take  life.  It  is  not,  however,  indispensable  that  this 
premeditated  design  to  kill  should  have  existed  in  the 
mind  of  the  slayer  for  any  particular  length  of  time  be- 
fore the  killing.  Premeditation  has  no  definite  legal  lim- 
its, and  therefore  if  the  design  to  kill  was  but  the  concep- 
tion of  a  moment,  but  was  the  result  of  deliberation  and 
premeditation,  reason  'being  upon  its  throne,  that  is  alto- 
gether sufficient,  and  it  is  only  necessary  that  the  premedi- 
tated intention  to  kill  should  have  actually  existed  as  a 
cause  determinately  fixed  on  before  the  act  of  killing  was 
done,  and  was  not  brought  albout  by  provocation  received 
at  the  time  of  the  act,  or  so  recently  before  as  not  to  af- 
ford time  for  reflection.  ^^ 

That  these  are  essentials  and  must  ^be  proved  in  order 
to  convict  of  the  crime  of  murder  in  the  first  degree  has 
since  then  repeatedly  been  held  by  this  court,  and  there 
has  been  no  change  in  the  doctrine.  See  cases  collated 
under  note  **K,"  page  523,  Kirby's  Digest.  See,  also. 
Green  v.  State,  51  Ark.  189 ;  Cannon  v.  State,  60  Ark.  564; 
Kingy.  State,  68  Ark.  572-75;  Howard  v.  State,  82  Ark. 
97,  101;  Ferguson  v.  State,  92  Ark.  120-124;  Gilchrist  v. 
State,  100  Ark.  330-37. 

(3)  Applying  the  above  doctrine  to  the  facts  of  this 
record,  the  uncontroverted  evidence  shows  that  the  kill- 
ing of  Daniels  by  the  appellant  was  the  result  of  a  provo- 
cation, growing  out  of  what  the  witnesses  describe  as  a 
** squabbling'*  in  the  house  of  appellant,  and  in  which  ap- 
pellant thought  that  Daniels  was  engaged.  The  witnesses 
for  the  State  show  that  appellant  approached  Daniels, 
and  those  of  them  who  purport  to  relate  all  that  took 
place,  state  that  appellant  asked  Daniels  **What  is  the 
matter f  or  **What  is  the  troubled  and  asked  him  to  go 
out  of  the  house,  but  Daniels  refused  to  go,  and  used  brag- 
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gadooio  in  bandying  words  with  appellant,  showing  that 
he  did  not  intend  to  leave  the  room  or  to  desist  from  his 
conduct,  which  appellant  conceived  was  causing  the  dis- 
turbance. 

A  nmjority  of  ns  have  concluded  that  under  these 
dreomstances  the  killing  could  not  have  fceen  murder  in 
the  first  degree,  according  to  the  essential  ingredients  of 
that  crime  as  defined  «by  our  statute  and  the  many  de- 
cisions of  this  court. 

True,  appellant,  by  providing  the  dance  and  supper 
to  which  he  had  invited  his  guests,  had  in  a  measure  thus 
thrown  open  the  doors  of  his  home  to  the  puiblic.  Never- 
theless, appellant  was  still  the  head  of  his  house,  the  mas- 
ter of  his  home,  and,  as  such,  was  the  conservator  of  the 
X>eace  and  quiet  of  that  home.  He  had  the  right,  and  it 
was  his  duty,  xmder  the  circumstances,  toward  those 
whom  he  had  invited  there,  to  see  that  good  order  was 
preserved;  and  he  had  a  right  to  request  and  to  demand 
of  those  who  were  engaged  in  the  quarrel  or  disturbance 
to  desist  and  to  go  out  of  his  house,  and,  upon  refusal,  to 
use  such  force  as  might  be  necessary  to  enforce  his  de- 
mands. 

As  'before  stated,  there  was  no  evidence  of  any  bad 
blood  between  appellant  and  Daniels  before  the  fatal  ren- 
counter. There  was  no  evidence  of  any  malice,  threats  or 
any  previously  formed  design  upon  the  part  of  the  appel- 
lant 'before  that  time  to  do  Daniels  any  harm.  In  the  opin- 
ion of  the  majority,  the  killing  was  the  result  of  the  sud- 
den quarrel,  brought  on  in  an  effort  by  the  appellant  to 
preserve  the  peace  of  his  home  on  the  occasion  of  the  **  fes- 
tival,'* and  to  remove  Daniels,  whose  conduct  had  become 
objectionable  to  appellant,  from  the  room. 

(4)  True,  the  provocation  was  not  sufficient  to  jus- 
tify the  extreme  measures  to  which  appellant  resorted, 
and  it  was  not  sufficient  to  reduce  the  killing  from  murder 
to  manslaughter ;  but  it  was  sufficient  to  reduce  the  homi- 
cide from  murder  in  the  first  degree  to  that  of  second 
degree.  Appellant  acted  hastily  and  in  reckless  disregard 
of  human  life.    While  there  was  no  considerable  provoca- 
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tion,  and  same  was  not  apparently  suflScient  to  arofuse  the 
passion  of  appellant  and  to  make  it  irresistible,  neverthe- 
less there  was  some  provocation.  The  uncontradicted 
proof  show.s  that  the  killing  was  done  with  a  deadly 
weapon,  and  under  circumstances  from  which  the  law 
would  imply  malice,  >but  it  was  not  done  after  that  deliber- 
ation and  premeditation  essential  to  constitute  murder  in 
the  first  degree.   See  Howard  v.  State,  82  Ark.  97. 

As  before  expressed,  the  imdisputed  evidence,  as  we 
view  it,  shows  that  the  killing  was  not  the  result  of  any 
previously  formed  design  to  kill,  growing  out  of  any 
grudge  or  ill  will  on  the  part  of  appellant  toward  Daniels; 
but  was  the  result  of  the  sudden  quarrel  or  ** squabble,'' 
and  there  was  an  entire  absence  of  such  deliiberation  and 
premeditation  as  must  be  proved  before  one  can  he  con- 
victed of  murder  in  the  first  degree.  As  was  said  in  Har- 
ris V.  State,  36  Ark.  127-33 : 

**A  dombt  as  to  the  degree  of  murder  upon  the  facts 
of  the  case  should  be  resolved  upon  a  humane  principle  in 
favor  of  the  accused.'' 

(5)  This  court  has  repeatedly  held  that  where  the 
evidence  is  not  sufficient  to  sustain  a  verdict  for  murder 
in  the  first  degree,  but  is  sufficient  to  sustain  a  verdict  for 
murder  in  the  second  degree,  the  cause,  instead  of  being 
reversed  and  remanded  for  a  new  trial,  may,  with  the 
consent  of  the  Attorney  General,  be  remanded  with  di- 
rections to  sentence  for  murder  in  the  second  degree. 
Simpson  v.  State,  56  Ark.  19-20 ;  Vance  v.  State,  70  Ark. 
272-86;  Darden  v.  State,  73  Ark.  316-21 ;  Id.  80,  Ark.  295- 
299;  Howard  v.  State,  supra;  Pittman  v.  State,  84  Ark. 
292;  Warren  v.  State,  88  Ark.  322-24. 

The  judgment  will  therefore  «be  reversed  and  the 
cause  remanded  for  a  new  trial,  unless  the  Attorney  Gen- 
eral elects  to  have  the  appellant  sentenced  for  murder  in 
the  second  degree,  in  which  event  the  trial  court  is  di- 
rected to  sentence  appellant  for  that  crime. 
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Habdisteb  v.  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company. 

Opinion  delivered  May  31,  1915. 

1.      RbSCISSION      of      OONTBACT — ^FBAUDULENT     REPRESENTATIONS — BELKASE 

FBOM  UABiUTT. — A  contract  will  be  rescinded  on  the  grounds  of 
Cnradulent  (repreeeoitations  if  the  relative  iwsitdon  of  tlie  {parties  Is 
euc^   and  their  means  of  information  suoh,  that  the  one  must 
necessarily  be  presumed  to  have  contracted  upon  the  ftiith  reposed 
in  tlie  etatements  of  the  other,  and  where  the  inured  iparty  relied 
upon  these  finuudulent  statements,  and  had  a  ri^ht  to  reily  upon 
them. 
\.     Rn-JTSARP— PBBBONAL  iNJtTBiES — ^vAumTT. — ^PUdntift  was  injured  by  a 
railway  coUlslon,  he  sicked  a  contract  releasing  the  milway  com- 
pany frcNn  liaibllftty  for  a  certain  consideration;  later  he  sought  to 
Tepudiate  the  release  agreement  on  the  ground  that  defendant's 
daim  agent  falsely  told  him  that  the  attending  physician  had  said 
that  plaintift  was  not  seriously  Injured  and  would  be  up  in  a  few 
days.    Held,  when  the  iphysician  was  in  attendance  and  could  have 
been  seen  by  plaintiff,  and  where  twenty-four  hours  elapsed  be- 
tween the  time  the  claim  agent  made  these  statements  and  the 
time  plaintiff  executed  the  release,  that  plaintiff  will  not  be  heard 
to  complain  that  he  executed  the  release  under  the  influence  of  the 
statements  of  the  claim  agent. 

Appeal  from  Jackson  Circuit  Court;  R.  E.  Jeffery, 
Judge ;  afSrmed. 

STATEMENT  BY  THE  COURT. 

Appellant  instiituted  this  action  lagiainst  the  appellee, 
alleging  thrat  he  was  a  passenger  on  appellee's  train,  and 
that  while  on  such  train  there  was  a  collision  through  the 
negligence  of  the  agents  of  the  appellee  'by  which  he  was 
seriously  and  permanently  injured.  He  specifically  de- 
scribed his  injuries,  and  prayed  for  damages  for  pain  and 
suffering  and  for  loss  of  earning  power,  etc.,  in  the  ag- 
gregate in  the  sum  of  $40,000. 

The  appellee  denied  the  allegations  of  the  complaint 
as  to  negligence  and  the  injuries  and  damages,  and  set  up 
by  way  of  affirmative  defense  the  following: 

**For  and  in  full  release,  discharge  and  satisfaction 
of  all  claims,  demands  or  causes  of  action  arising  from, 
or  growing  out  of  any  and  all  personal  injuries  now  ap- 
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parent,  as  well  as  those  that  may  hereafter  develop  as  a 
result  of  local  freight  No.  92  backmg  into  or  colliding  with 
engine  No.  73,  at  or  near  Bald  Ejio<b,  Arkansas,  on  the 
6th  day  of  December,  191^2,  on  which  train  (local  freight 
No.  92)  I  was  riding  as  a  passenger,  being  in  caiboose  of 
said  local  freight  at  time  of  collision  or  accident  occurred. 
This  includes  any  and  all  attorney  fees,  medical  expenses 
or  any  and  all  other  expenses  that  I  have  been  out  or  may 
be  put  to  as  a  result  of  injury  or  injuries  received  by  rea- 
son of  this  collision  $400. 

Audited :    F.  W.  Johnson,  Auditor  Disbursements. 

Approved  for  payment.  J.  G.  Liningood,  General 
Auditor. 

Received  of  the  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Company  four  hundred  and  no/100  dollars, 
in  full  payment  for  the  above  account.  In  consideration 
of  the  payment  of  the  said  sum  of  money,  I,  W.  N.  Hardis- 
ter,  of  Batesville,  in  the  county  of  Independence  and  State 
of  Arkansas,  hereby  remise,  release  and  forever  discharge 
said  company  of  and  from  all  suits,  actions,  claims  and 
demands  of  every  class  or  character  that  I  have  now  or 
may  have  against  said  company,  growing  out  of  any  and 
all  injuries  in  consequence  of,  or  in  any  wise  connected 
with  the  above  accident. 

In  testimony  whereof,  I  have  hereunto  set  my  hand 
this  13th  day  of  December,  1912. 

W.  N.  Hardister. 

Witness:    A.  W.  Heyer,  J.  B,  Collins.'' 

Appellant  conceded  in  his  pleadings  and  in  his  evi- 
dence that  he  had  executed  the  purported  release  set  up 
by  the  appellees,  but  alleged  that  he  was  induced  to  sign 
the  same  while  he  was  weak  and  suflfering,  and  while  in- 
capacitated on  account  of  his  injuries  to  execute  such  re- 
lease, and  that  he  was  induced  to  do  so  ^%y  false  and 
fraudulent  statements  made  to  him  bj  one  J.  B.  Collins,  a 
claim  agent  representing  defendant,''  to  the  elTect  that  he 
(Collins)  had  talked  with  Doctor  Gray,  and  **Doctor  Gray 
stated  to  him  that  he  did  not  think  that  plaintiiT  was  hurt 
to  amount  to  anything,  and  that  plaintiff  would  be  out 
in  a  few  days." 
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The  appellant,  in  his  testimony,  after  describing  the 
occorrenoe  and  the  nature  of  the  injuries  which  he  had 
received,  testified  in  regard  to  the  release  as  follows : 

**Mr.  Collins,  claim  agent,  came  next  Monday  morn- 
ing and  for  three  or  four  days  encouraged  me  for  a  settle- 
ment, and  finally,  December  13,  made  settlement.  Mr. 
Collins  made  three  visits  each  day,  insisting  for  a  settle- 
ment, and  that  I  was  not  seriously  hurt,  and  I  told  him 
that  I  did  not  think  I  was  in  shape  to  settle ;  but  finally  he 
came  in  there  one  night  and  told  me  that  he  had  just 
come  from  Doctor  Oray's  oflSce,  that  is,  my  family  physi- 
cian, and  he  told  me  that  Doctor  Gray  had  just  told  him 
that  he  didn^t  think  I  was  seriously  hurt,  and  would  be 
out  in  a  short  time,  and  he  insisted  that  we  make  the  set- 
tlement under  those  conditions.  I  signed  a  paper  pur- 
porting to  be  a  release  and  a  draft  was  given  in  payment. 
I  relied  on  Mr.  Collins,  he  seemed  to  be  a  very  fair  man, 
and  I  told  him  at  the  start  that  I  would  like  to  deal  with 
him  just  like  I  would  any  other  business  man.  So  I 
thought  the  man  was  telling  the  truth,  and  I  believed  him. 
He  influenced  me  in  that  way  by  telling  me  that  Doctor 
Gray  had  told  him  that  I  wasn't  seriously  injured,  and  I 
would  be  out  in  a  short  time.''  Appellant's  testimony 
further  shows  that  Doctor  Gray  was  treating  him  for  the 
injuries  he  had  received. 

In  his  testimony  on  cross-examination,  we  find  the 
following :  *  *  Thursday  or  Friday  evening  Collins  offered 
the  $400  and  acceptance  made  next  evening.  Collins  told 
me  the  night  'before  that  Doctor  Gray  had  told  him  in- 
juries were  not  serious,  and  I  would  soon  be  up.  Rely- 
ing upon  statement  of  Collins  as  to  his  just  coming  from 
Gray's  oflSce  and  being  told  by  Doctor  Gray  that  I  was 
Tiot  much  injured  and  would  soon  be  up,  I  decided  to 
accept.'* 

Doctor  Gray  testified  that  he  treated  the  appellant 
w  the  injuries  received  in  the  collision ;  that  he  visited 
Wm  on  the  10th,  11th  and  12th  of  December,  but  did  not 
see  him  on  the  13th.  In  i  egard  to  the  alleged  conversa- 
tion with  Collins,  he  testified  as  follows:  **Had  no  talk 
'^thhim  (Collins)  prior  to  Decemiber  13, 1912,  in  which  I 
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stated  to  him  that  Mr.  Hardister's  condition  was  not 
serious,  and  that  he  would  praba)bly  be  up  in  a  short  time, 
or  words  to  that  effect."  Doctor  Oray  testified  further 
concerning  the  condition  of  appellant  as  to  his  injuries 
at  the  time  he  visited  him  just  after  the  collision,  as  fol- 
lows: **I  found  that  he  was  suffering  with  a  painful  hip, 
very  painful,  and  eome  *  *  *  That  is  tiie  prindpal 
thing  he  was  suffering  from.  The  hip  was  not  fractured. 
The  injury  to  his  hip  was  all  that  lie  complained  of,  as 
I  remember.  There  was  not  any  physical  evidence  of  any 
other  injury  to  him  except  to  his  hip.'*  On  the  12th,  the 
day  on  which  the  doctor  paid  him  the  last  visit,  he  stated 
that  appellant  ** seemed  to  be  resting  pretty  well.*' 

Among  others,  the  court  gave  at  the  instance  of  the 
appellee,  over  appellant's  objections,  instructions  to  the 
effect  that  if,  at  the  time  of  making  the  settlement,  both 
parties  believed  that  appellant  had  only  a  hip  injury,  and 
that  there  was  no  misrepresentation  of  facts  as  to  the 
extent  of  »his  inJTiries,  he  could  not  recover;  that  before 
appellant  would  be  permitted  to  take  advantage  of  any 
statement  which  was  the  expression  of  an  opinion  as  to 
the  extent  of  his  injuries,  he  must  show  that  the  opinion 
was  given  fraudulently  and  that  he  relied  upon  it,  and 
would  not  have  executed  the  release  -but  for  the  expression 
of  such  opinion ;  that  in  order  to  vitiate  the  release  on  the 
ground  of  fraudulent  misrepresentations  such  misrepre- 
sentations must  be  such  as  were  peculiarly  within  the 
knowledge  of  the  party  making  them,  and  upon  which  the 
other  party  had  a  right  to  rely,  and  did  rely ;  that  if  the 
means  of  information  as  to  the  alleged  misrepresenta- 
tions were  equally  accessible  to  both  parties,  and  the  ap- 
pellant failed  to  avail  himself  of  the  means  of  learning  the 
truth,  he  could  not  recover. 

The  jury  returned  a  verdict  in  favor  of  the  appellee, 
and  from  a  judgment  in  its  favor  this  appeal  has  been 
duly  prosecuted. 

The  conclusion  we  have  reached  upon  the  consider- 
ation of  this  record  makes  it  unnecessary  to  state  other 
facts. 
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Bradshaw,  Rhoton  &  Helm,  and  Campbell  &  Suits, 
for  appellant. 

The  instructions  given  on  the  question  of  the  release 
err  in  ignoring  the  element  of  mistake  and  also  in  many 
particulars  in  not  being  based  upon  the  evidence. 

Appellant's  requested  instruction  No.  5,  to  the  effect 
that  if  the  representations  made  to  the  plaintiff  by  the 
claim  agent  that  he  had  just  talked  with  Doctor  Gray, 
and  the  latter  had  told  him  that  the  plaintiff  was  not  per- 
manently injured,  and  would  soon  be  up,  was  false,  and 
if  the  plaintiff  relied  upon  such  false  statement,  and  if 
such  false  statement  was  the  moving  and  controlling  cause 
inducing  the  plaintiff  to  sign  the  release,  then  said  release 
was  void  and  not  binding  upon  plaintiff,  should  have  been 
given.  82  Ark.  20;  Id.  105;  100  Ark.  144;  102  Ark.  187; 
115  Ark.  297;  128  S.  W.  855;  97  Ark.  269;  98  Ark.  48;  73 
AA.  42;  76  Ark.  88;  81  Ark.  264;  83  Ark.  575;  87  Ark. 
614 ;  93  Ark.  589 ;  103  Ark.  341 ;  107  Ark.  363 ;  110  Ark.  182. 

Troy  Pace  and  T.  D.  Crawford,  for  appellee. 

To  affect  the  validity  of  a  contract,  fraud  must  be 
shown  to  have  been  acted  upon  by  the  party  complaining 
of  the  fraud.  99  Ark.  438;  101  Ark.  95;  47  Ark.  148. 
There  is  nothing  in  plaintiff's  testimony  which  tends  to 
show  that  he  was  overreached  at  all. 

Where  it  is  sought  to  avoid  a  contract  on  the  ground 
of  fraudulent  misrepresentation,  the  misrepresentation 
must  relate  to  some  matter  material  to  the  contract,  upon 
which  the  other  party  had  a  right  to  rely,  and  did  rely, 
to  ihis  injury.  If  the  means  of  information  are  equally 
accessible  to  both  parties,  they  will  be  presumed  to  have 
informed  themselves,  and  if  they  have  not  done  so,  they 
must  abide  the  consequences  of  their  own  carelessness. 
95  Ark.  136;  W.  523,527. 

Misstatement  of  that  which  is  a  mere  matter  of  opin- 
ion will  not  constitute  deceit.  95  Ark.  375 ;  13  Pet.  37 ;  66 
Ala.  206 ;  48  la.  378.  Requested  instruction  5  was  prop- 
erly refused.    The  plaintiff  knew  the  facts  about  his  in- 
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jury  better  th^tn  any  one  else,  and  'he  had  no  right  to  rely 
upon  the  statements  of  the  claim  agent. 

Wood,  J.,  (after  stating  the  facts).  (1)  Among  the 
tests  announced  by  this  court  to  determine  whether  con- 
tracts should  be  rescinded  on  the  ground  of  fraudulent 
representations  are  the  following: 

''First.  Was  the  relative  position  of  the  parties 
such,  and  their  means  of  information  such,  that  the  one 
must  necessarily  be  presmned  to  contract  upon  the  faith 
reposed  in  the  statements  of  the  other;  and, 

''Second.  Did  the  injured  party  rely  upon  the  fraud- 
ulent statements  of  the  other,  and  did  he  have  a  right  to 
rely  upon  them?'* 

These  were  amona:  the  tests  formulated  by  this  court 
from  all  previous  decisions,  as  early  as  Yeats  v.  Pryor, 
11  Ark.  66,  and  stated  succinctly  in  Matlock  v.  Reppy, 
47  Ark.  164,  and  as  there  stated,  they  have  been  often 
quoted  with  ax>proval  in  many  subsequent  cases,  some  of 
them  quite  recent.  See  English  v.  North,  112  Ark.  490. 
Applying  these  tests  to  the  testimony  of  the  appellant 
himself,  and  that  of  his  witness.  Doctor  Gray,  the  court, 
had  it  'been  requested  so  to  do  by  the  appellee,  should  have 
directed  a  verdict  in  its  favor. 

It  follows  that  the  verdict  and  judgment  were  correct, 
even  though  some  of  the  instructions  which  the  court  gave 
submitting  the  issue  concerning  fraudulent  misrepresen- 
tations may  have  been  erroneous. 

(2)  Appellant  testified  that  appellee's  claim  agent 
Collins  influenced  him  to  sign  the  release  by  telling  him 
that  Doctor  Gray  had  told  him  (Collins)  that  he  (appel- 
lant) was  not  seriously  injured,  and  would  be  out  in  a 
short  time.  But  his  testimony  further  shows  that  the 
proposition  to  pay  him  $400  as  a  consideration  for  his 
signing  the  release  was  made  by  the  agent  of  the  appellee 
one  evening,  and  was  not  accepted  by  him  until  the  next 
evening.  Collins  had  told  him  the  night  before  that  Doc- 
tor Gray  said  appellant*®  injuries  were  not  serious,  and 
that  appellant  would  soon  be  up.  Thus  it  appears  that  ap- 
pellant had  a  day  to  determine,  after  the  alleged  false 
representations  were  made,  as  to  whether  or  not  they 
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were  true.  Doctor  Gray  was  his  family  physician,  was 
treatmg  him  for  these  very  injuries,  was  in  easy  reach 
of  appellant,  and  he  could  have  easily  ascertained  from 
hifl  dootor  whether  or  not  there  was  any  truth  in  the  rep- 
resentations novade  toy  Collins.  The  relative  position  of 
appellant  and  his  means  of  information  was  such  that  he 
oan  not  in  law  be  presumed  to  have  signed  the  release 
upon  the  faith  reposed  <by  him  in  the  statements  of  Col- 
lins; and,  although  he  testified  that  he  did  rely  upon  such 
statements,  he  had  no  right,  under  the  circumstances,  to 
rely  upon  tiiem,  and  can  not  escape  the  binding  obligation 
of  his  contract  of  release  upon  the  plea  that  he  did  rely 
upon  them. 

In  Delaney  v.  Jackson,  95  Ark.  131-6,  we  said:  **If 
the  means  of  information  as  to  the  matters  represented 
is  equally  accessitole  to  both  parties,  they  will  be  presumed 
to  have  informed  themselves ;  *  and  if  they  have  not  done 
so,  they  must  abide  the  coaisequences  of  their  own  care- 
lessness.' '*  See,  also,  McDonald  v.  Smith,  95  Ark.  523-7. 
The  means  of  information  for  appellant  to  determine  what 
his  physical  condition  was  as  a  result  of  his  injuries,  and 
whether  or  not  he  would  soon  recover,  was  even  more  ac- 
cessible to  appellant  than  to  the  agent  of  the  appellee  who 
was  maiking  the  alleged  false  representation.  Appellant, 
with  the  slightest  diligence,  could  have  ascertained,  if  he 
did  not  already  know,  what  the  doctor  thought  about  his 
real  condition,  and  whether  or  not  he  had  made  the  state- 
ments attributed  to  him  by  appellee's  agent.  The  law 
holds  him  to  the  duty  of  making  this  inquiry,  and  will  not 
allow  him,  under  such  circumstances,  to  vitiate  a  solemn 
contract  into  which  he  entered  for  a  valuable  considera- 
tion. Such  being  our  conclusion,  the  other  questions  pass 
out.    The  judgment  is  correct,  and  it  is  affirmed. 
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Massachusetts  Bonding  &  Insubanoe  Company  v.  Homs 
LiFB  &  Accident  Company. 

Opinion  delivered  May  31, 1916. 

1.  SumnTBHip — suBBTT  BOND — LOSS — ^LiABiLiTT. — ^Wliere  a  Ices  ooctm 
upon  a  policy  of  fire  insurance,  only  the  surety  iipon  the  bond 
of  the  fire  Lnsurance  company  at  the  time  of  the  lees  will  be  liable, 
and  not  the  surety  upon  the  bond  at  the  time  the  policy  iras  written. 

2.  Conflict  op  laws — contract  op  insurance — valid  whebb  made. — 
A  contract  of  fiare  Insurance,  when  made  in  another  €ltate,  will  be 
treated  as  valid  here.  If  vaUd  in  the  State  where  made. 

S.      INBUBANOD — PAXLUBE  TO  OOICPLT  WITH  STATUTE — ^FOBEION  CONTRACT — 

VALiDiTT— PENALTY.— Where  a  oontract  of  insurance  is  made  In  an- 
other 9tate  and  is  valid  there,  it  will  be  treated  as  valid  here,  a4- 
though  it  does  not  comply  with  the  terms  of  Act  327,  Acts  1905, 
but  under  the  act,  the  insurance  company  wdll  be  liable  for  a 
penalty  for  failure  to  comply  with  its  terms. 

4.  Insxtbanob — ^BOND — uabujtt. — ^The  sud:ety  on  the  txmd  of  a  fire 
insurance  company,  filed  under  Kiit>y'6  Digest,  §  433<9,  is  liable  on 
any  valid  contract  of  insurance  issued  to  any  person  upon  property 
situated  in  this  State,  and  Act  327.  Acts  1905,  which  provides  pen- 
alties for  a  Tiolaticn  of  any  of  its  provisions,  does  not  limit  or 
restrict  the  liaibility  of  the  surety  of  the  insurance  company  on  its 
bond. 

5.  Computation  op  time — bulb — bubsttship  contract. — In  comput- 
ing time  the  first  day  is  to  be  excluded  and  the  last  day  is  to  be 
included,  and  the  rule  is  applicable  to  the  bond  of  an  insurance 
company  filed  with  the  auditor,  under  Kirby's  Digest,  §  4339,  and 
the  rights  and  liabilities  of  the  surety  will  be  so  governed. 

6.  Insurance — loss — liabiuty  op  bond. — ^Appellant  was  surety  on  the 
bond  of  a  fine  insurance  company  for  a  period  of  one  year  ending 
March  1,  1913,  filed  under  Kirby's  Digest,  §  4339.  Held,  the  surety 
was  •liaA>le  where  a  loss  occurred  at  daybreak  on  March  1,  1913. 

7.  Beceivebship — epfect  on  oobporation. — ^The  appointment  of  a  re- 
ceiver for  a  corporation  suspends  the  corporate  ilhinctions  of  the 
company,  and  its  officers  and  agents  thereafter  cease  to  have  any 
authority  over  its  property  and  effects. 

8.  Insurance  companies  —  insolvency  —  beceivbrship  —  payment  op 
losses — ^penalty. — A  loss  covered  by  a  policy  of  fire  insurance 
occurred  on  March  1, 1913.  The  Insurance  company  was  placed  under 
a  receivership  on  March  27,  1915;  proof  of  loss  was  made  out  and 
sent  to  the  company  on  March  29,  1913.  Held,  the  insurance  com- 
pany was  not  thereafter  liable  under  Act  115,  Acts  1905,  tor  the 
penalty  therein  provided  for  failure  to  pay  the  amount  of  the  loss 
within  the  statutory  period. 


Digitized  by 


Google 


ABK.]    Mass.  Bond.  &  Ins.  Co.  v.  Home  L.  &  A.  Co.        103 

9.  SUBBTTSHIP — l«IJ6A8K  OF  PBINdPAI/— PENAJLTT. — When   tll6  ppincipa] 

l8  released  from  IiaA>ilit7,  the  surety  is  released  also. 

10.  iNSU&iLNCB — L068 — PENALTY — LIABUJTT  OF  BUBKIT  ON  BOND — RiCTjrAgg, 

— lAm  insurance  company  -was  released  firom  liaibillty  for  a  penalty 
and  attooney's  fees,  fixed  by  Act  116,  Aots  1906,  rby  reason  of  its 
Insolvency  and  the  appointment  of  a  receiver,  <before  fliins  of  proof 
of  loss,  held,  the  principal  Ibeing  released,  tho  suanety  on  its  bond 
was  likewise  released  from  liability  under  the  statutte. 

Appeal  from  Pulaski  Chancery  Court ;  John  E.  Mar- 
tineau,  Chancellor;  afl&rmed. 

Bradshaw,  Rhoton  &  Helm,  for  appellant. 

1.  The  policy  issued  in  Alabama  on  property  in  Ark- 
ansas, is  void  as  to  the  surety,  beiii^'  ui  violation  of  Kir- 
by's  Digest,  §  §  4363, 4364,  and  ActsluOS,  p.  780.  29  Ark. 
386;  47  Id.  378;  34  Id.  762;  81  Id.  599.  Where  an  illegal 
contract  has  'been  made,  no  court  will  grant  relief,  but 
leaves  the  parties  where  it  finds  them,  if  they  have  been 
cognizant  of  the  illegality.  67  Ark.  480;  81  Id.  41;  98  S. 
W.  711;  95  Ark.  552;  129  S.  W.  797.  Contracts  contrary 
to  the  laws  of  a  State  will  not  be  enforced.  126  Wise.  281 ; 
105  N.  W.  801 ;  110  Am.  St.  919 ;  27  L.  R.  A.  556. 

2.  If  the  policy  is  a  valid  liability,  the  Home  Life  & 
Accident  Company  is  liable.  The  loss  occurred  on  March 
1, 1913,  whereas  ttie  bond  of  appellant  expired  February 
28, 1913.  March  1  is  the  'begLDnirig  of  .the  insurance  year. 
Year  means  calendar  year  (Kirby's  Digest,  §  7814),  or 
twelve  calendar  months.  40  Cyc.  2876 ;  38  M  310.  The 
year  had  expired  when  the  loss  occurred.  The  last  day 
^should  be  excluded.  Part  of  a  day  is  not  reckoned  in  law. 
The  renewal  of  the  'bond  terminated  all  liability  of  appel- 
lant. 49  S.  W.  416 ;  16  L.  E.  A.  542.  This  court  has  set- 
tied  the  question.  76  Ark.  410 ;  168  S,  W.  1062.  See,  also, 
76S.E.  1036;  126  S.W.  313. 

3.  Cdkton  to  the  value  of  $10,000  was  not  destroyed 
l)y  the  fire.  No  penalty  nor  attorneys*  fee  should  have 
been  allowed.    88  Ark.  474. 

B,ose,  Hemingway,  Ccmtrell,  Loughborough  <&  Miles, 
^or  Hanson,  Eeoeiver. 

1.  The  policy  was  not  void,  ft  was  valid  in  Ala- 
^a,  whf  re  issued,  and  hence  valid  here.    216  Fed.  642-9 ; 
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61  Ark.  1;  66  Id.  472 ;  234  U.  S.  542.  Where  an  aot  is  for- 
bidden  and  sa  penalty  prescribed,  the  penalty  is  exclusive. 
61Ark.  1;77M203. 

2.  The  fire  was  on  March  1,  1913.  The  appellant's 
bond  was  for  a  year  ending  that  day.  The  latter  day  was 
included,  the  day  of  the  execution  excluded.  The  first 
bond  covered  all  liability  occurring  on  March  1, 1913.  101 
Ark.  353;  23  AtL  198;  142  N.  W.  437,  35  Pac  878. 

3.  The  penalty  and  attorneys'  fee  should  have  been 
all(xwed.  2  Sto.  Eq.,  §  1326;  Pom.  Eq.  §  458;  108  U.  S. 
436 ;  13  So.  39 ;  56  Id.  792 ;  86  Ark.  489 ;  223  U.  S.  261-2. 

McRae  d  Tompkins,  for  Home  Life  &  Accident  Com- 
pany. 

1.  No  more  than  $20,000  can  be  adjudged  against 
the  surety  company  on  its  bond.  80  Ark.  49;  75  S.  W. 
1076;  49  L.  E.  A.  193.  This  was  settled  on  the  former 
api>eal. 

2.  The  penalty  and  attorney's  fees  should  not  have 
been  allowed.  Acts  1905,  308;  86  Ark.  115;  104  Id.  423; 
88  Id.  473;  95  Ark.  390.  A  receiver  liad  been  appointed 
before  the  loss.  See  22  Cyc.  1316 ;  28  L.  E.  A.  231 ;  111  U. 
S.  784. 

CochrUl  (&  Armistead,  for  appellees. 

1.  The  term  of  the  bonds  includes  the  last  day  named 
and  excludes  the  first.  76  Ark.  410;  117  Ark.  372;  49 
L.  E.  A.  193  and  note,  208;  53  Pac.  433;  38  Cyc.  320;  108 
S.  W.  778. 

Hart,  J.  This  is  the  second  appoal  in  this  case.  For 
the  opinion  on  the  former  appeal,  see  Massachusetts 
Bonding  £  Ins.  Co.  v.  Home  Life  £  Accident  Co.,  113  Ark. 
576,  168  S.  W.  1062.  The  issues  raised  by  the  present 
appeal  are  different  from  those  involved  in  the  former 
appeal,  and  on  that  account  it  will  be  necessai^  for  a  par- 
ticular statement  of  the  facts  pertinent  to  the  issues 
raised  by  the  present  appeal. 

The  American  Union  Fire  Ins.  (>.  of  Philadelphia, 
Penn.,  was  engaged  in  the  fire  insurance  business  in  the 
State  of  Arkansas  during  the  years  1911,  1912  and  1913. 
The  Southwestern  Surety  &  Insurance  Company  signed 
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as  surety  the  bond  of  said  fire  insurance  company  to  the 
State  of  Arifcansas  for  the  period  of  one  year  ending 
March  1, 1912.  T\he  Miassachusetts  Bonding  &  Insurance 
Company  signed  as  surety  the  bond  of  said  insurance 
company  to  the  State  of  Arkansas  "for  the  period  of  one 
year  ending  March  1,  1913.''  The  bond  was  conditioned 
that  the  American  Union  Fire  Insurance  Company  should 
promptly  pay  all  claims  arising  and  accruing  to  any  per- 
son or  persons  by  virtue  of  any  policy  issued  by  said  com- 
pany during  the  term  of  the  bond,  upon  any  property  sit- 
uated in  the  State  of  Arkansas  when  the  same  should  ^be- 
come due.  This  bond  was  filed  in  the  auditor's  ofiBee  and 
approved  February  29, 1912.  The  Home  Life  &  Accident 
Company  executed  a  similar  bond  as  surety  of  said  fire 
insurance  company  for  the  period  of  one  year,  ending 
March  1,1914. 

C.  C.  Hanson,  as  receiver  of  the  Gulf  Compress  Com- 
pany, an  insolvent  domestic  corporation,  procured  a  pol- 
icy of  insurance  in  said  fire  insurance  company  for  $10,- 
000  on  168  bales  of  cotton.  On  March  1, 1913,  about  day- 
light, a  period  of  time  during  the  life  of  the  policy,  a  fire 
occurred  which  destroyed  the  168  bales  of  cotton.  The 
I>olicy  of  fire  insurance  was  executed  in  the  State  of  Ala- 
banva. 

The  American  Union  Fire  Insurance  Company  be- 
came insolvent,  and  on  March  27,  1913,  a  receiver  was 
appointed  to  take  charge  of  its  assets.  On  the  29th  day  of 
March,  1913,  proof  of  loss  duly  made  out  and  signed  by 
the  receiver  in  accordance  with  the  terms  of  the  policy 
•was  mailed  to  the  insurance  company.  On  June  19,  1913, 
C.  C.  Hanson,  as  receiver  of  the  Gulf  Compress  Company, 
instituted  an  action  in  the  circuit  court  against  the  Massa- 
chusetts Bonding  &  Insurance  Company  to  recover  the 
amount  of  loss  covered  by  said  policy  of  fire  insurance. 
On  July  14, 1913,  the  present  action  was  instituted  in  the 
chancery  court  by  the  Massachusetts  Bonding  &  Insur- 
ance Company  against  The  Home  Life  &  Accident  Com- 
I>any,  C.  C.  Hanson,  receiver  of  the  Gulf  Compress  Com- 
pany, and  other  parties  having  claims  against  the  Ameri- 
can XJnion  Fire  In^uTiance  Company.  The  plaintiif  prayed 
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for  an  order  enjoining  defendants  from  prosecuting  any 
suits  against  it  in  the  law  courts  of  the  State  of  Arkansas, 
and  requiring  them  to  file  their  claims  for  adjudication  in 
the  chancery  court  where  an  ancilliary  receiver  had  been 
appointed  to  take  charge  of  and  wind  up  the  assets  of 
the  said  insurance  company.  An  injunction  was  granted 
as  prayed  for. 

The  Home  Life  &  Accident  Company  filed  an  answer 
in  which  it  denied  liaibility  on  the  bo  ad  which  it  had  signed 
as  surety.  Suibsequently,  Hanson,  as  receiver  of  the  Gulf 
Compress  Company,  filed  an  intervention  and  asked  judg- 
ment against  the  Massachusetts  Bonding  &  Insurance 
Company  for  $10,000,  the  amount  of  the  policy  above  re- 
ferred to.  Other  claims  to  the  amount  of  $18,000  were 
filed. 

(1)  On  the  former  appeal  we  held  tjiat  though  loss 
occur  upon  policies  written  while  the  earlier  bond  was  in 
force,  only  the  surety  upon  the  bond  at  the  time  of  the 
loss  is  liaible,  the  provision  for  renewal  contemplating  that 
there  should  be  only  one  bond  in  force  at  one  time.  The 
other  claims  aibove  mentioned,  amounting  to  $18,000,  un- 
der our  ruling  in  the  former  appeal,  accrued  during  the 
life  of  the  bond  of  the  Home  Life  &  Accident  Company, 
and  on  that  account  were  claims  for  which  its  bond  was 
liaible.  There  was  a  contest  between  the  Massachusetts 
Bonding  &  Insurance  Company  and  the  Home  Life  &  Acci- 
dent Company  as  to  which  would  be  liable  upon  the  $10,- 
000  policy  issued  to  Hanson,  as  receiver  of  the  Gulf  Com- 
press Company.  The  chancellor  held  that  the  Massachu- 
setts Bonding  &  Insurance  Company  was  liable  for  that 
claim  and  rendered  judgment  against  it  for  the  sum  of 
$10,000  and  the  accrued  interest,  but  refused  to  allow 
statutory  penalty  and  attorney's  fee.  The  case  is  here 
on  appeal. 

Act  327  of  the  Acts  of  1905  is  amendatory  of  sections 
4371-2-3-4  of  Kirby 's  Digest.    See  Acts  1905,  p.  780. 

Section  2  of  the  act  amends  section  4372  of  Kirby's 
Digest,  and  provides  that  any  person  licensed  by  the  audi- 
tor to  act  as  agent  for  any  fire  insurance  company  is  pro- 
hibited from  paying,  directly  or  indirectly,  any  conunis- 
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sion,  ibrokenage  or  other  valuaible  consideration  on  ac- 
oount  of  any  policy  or  policies  covering  any  property  in 
the  State  of  Arkansas  to  any  person,  agent,  firm  or  cor- 
poration who  IB  a  nonresident  of  the  State. 

Section  3,  which  amends  section  4373  of  Kirby^s  Di- 
gest, provides  that  when  the  auditor  shall  have  received 
notice  or  inf  ormpation  of  any  violation  of  any  of  the  pro- 
visions of  the  act,  he  shall  investigate  such  violation,  and 
further  provides  for  a  revocation  of  the  license  of  the  in- 
surance company  for  a  certain  period  of  time  for  a  violar- 
tion  of  the  provisions  of  the  act. 

Section  1  of  the  act  is  amendatoiy  of  section  4371  of 
Kii*by^s  Digest,  and  in  effect  provides  that  the  companies 
named  in  the  act  are  prohibited  from  "authorizing  or  al- 
lowing any  agent  who  is  a  nonresident  of  the  State  to 
issue  or  cause  to  be  issued  its  own  policy  or  policies  of  in- 
surance or  reinsurance  on  property  located  in  this  State. 
A  comparison  of  these  sections  of  the  act  of  1905  with  the 
sections  of  the  Digest  which  they  amend,  shows  that  the 
amendment  consists  in  bringing  other  companies  than 
fire  insurance  comipanies  within  the  terms  of  the  act. 

(2)  Counsel  for  appellant  Massachusetts  Bonding 
&  Insurance  Company  insist  that  becaujse  the  contract  of 
insurance  in  question  was  issued  in  tiie  State  of  Alabama, 
it  is  void.  They  further  contend  that  under  the  rule  laid 
down  in  Crawford  v.  Ozark  Insurance  Company,  97  Ark. 
549,  we  must  presume  that  it  was  the  intention  of  the 
surety  company  to  execute  the  bond  in  compliance  with 
the  requirements  of  the  statute,  and  because  the  insurance 
company  failed  to  comply  with  the  provisions  of  the  act 
of  1905,  aibove  referred  to,  the  surety  company  is  not 
liable  on  the  bond.  It  is  true  that  the  contract  of  insur- 
ance was  an  Alabama  contract,  but,  being  valid  under  the 
laws  of  that  State,  it  is  valid  here.  State  Mutual  Fire 
Ins.  Assn.  v.  Brinhley  Stave  and  Heading  Co.,  61  Ark.  1. 

(3)  It  will  be  observed  that  although  penalties  are 
imposed  iby  the  act  of  1905  upon  companies  and  their 
agents  not  complying  with  the  provisions  of  the  act,  the 
act  does  not  make  void  the  contract  made  by  the  insur- 
ance company  without  such  compliance,  either  as  to  the 
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corporations  named  therein,  or  the  policy  holders  in  said 
company.  In  other  words,  the  (Statute  does  not  assmne 
to  f or<bid  the  miaMng  of  contracts  of  insurance  made  in 
another  State  upon  property  situated  in  this  Stete,  nor 
does  it  assume  to  invalidate  such  agreements.  The  con- 
tract of  insurance  was  innocent  in  itself,  and  in  its  conse- 
quences. Such  contracts  are  valid  and  enforceable  for  the 
reason  that  by  annexing  a  penalty,  the  Legislature  mani- 
fested its  purpose  that  the  penalty  should  be  exclusive  of 
all  the  consequences  of  noncompliance. 

(4)  The  bond  sued  on  was  executed  in  compliance 
with  the  provisions  of  section  4339  of  Kirby 's  Digest.  The 
section  in  effect  provides  that  fire  insurance  companies 
shall  give  a  bond  to  the  State  with  sureties  to  be  approved 
by  the  auditor  in  the  sum  of  $20,000,  conditioned  for  the 
prompt  payment  of  all  claims  arising  and  accruing  to  any 
person  during  the  terms  of  said  bond  by  virtue  of  any 
policy  issued  by  any  such  company  upon  any  proi)erty 
situated  in  this  State.  The  language  of  the  statute  is  suffi- 
ciently broad  and  comprehensive  to  include  any  valid  con- 
tract of  insurance  issued  to  any  person  upon  property  sit- 
uated in  this  State.  The  sections  of  the  act  of  1905  above 
referred  to,  which  provide  penalties  for  a  violation  of  any 
of  its  provisions,  are  upon  a  collateral  subject,  and  in  our 
opinion  do  not  have  the  effect  to  limit  or  restrict  the  lia- 
bility of  the  surety  of  the  insurance  company  on  its  bond. 
To  hold  otherwise  would  be  to  say  that  the  surety  might 
be  released  from  the  performance  of  its  contract  accord- 
ing to  its  terms  for  the  reason  that  the  insurance  company 
had  failed  to  perform  a  duty  that  it  owed  to  the  State  at 
large,  'but  the  nonperformance  of  which  could  result  in  no 
prejudice  to  the  surety  company. 

In  short,  we  think  the  purpose  to  be  accomplished  by 
the  act  of  1905  and  sections  4371-4374  of  the  Digest,  which 
it  amends,  is  collateral  to  that  sought  to  be  accomplished 
by  the  enactment  of  section  4339  of  the  Digest,  and  for 
that  reason  we  are  unwilling  to  en:?raft  upon  the  latter 
section  a  consequence  so  inequitable  as  that  contended  for 
by  counsel  for  the  surety  company. 
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This  i>rings  us  to  the  question  as  to  whether  or  not 
the  lo6S  accraed  during  the  term  of  the  bond  of  appellant 
company  or  during  the  term  of  the  ibond  of  the  Home  Lite 
&  Accident  Company.  Claims  amounting  to  $18,000  have 
already  been  adjudged  against  the  Home  Life  &  Accident 
Company.  The  daim  of  Hanson,  as  receiver  of  the  Gulf 
Compress  Company,  is  for  $10,000.  On  the  former  ap- 
peal, we  held  that  under  our  statute,  which  provides  for  a 
renewal  of  the  bond  annually,  a  bond  for  only  $20,000 
was  in  force  at  any  one  i)eriod  of  time.  If  the  $10,000 
daim  under  consideration  is  added  to  the  $16,000  claim 
already  adjudged  against  the  Home  Life  &  Accident  Com- 
pany, the  aggregate  amoimt  will  be  $28,000  against  that 
comx)any,  and  the  amount  of  the  bond  would  be  pro  rated 
among  all  the  daimants.  It  is,  therefore,  apparent  that 
all  persons  having  claims  against  the  insurance  company, 
as  well  as  the  Home  Life  &  Accident  Company  are  inter- 
ested in  casting  the  liability  for  the  $10,000  claim  under 
consideration  against  the  appellant  company,  and  briefs 
in  support  of  their  contention  have  been  filed  in  this  court 
by  all  these  parties. 

It  is  the  contention  of  counsel  for  appellant  that  the 
bond  of  its  company  became  effective  on  March  1,  1912, 
and  that  its  liability  terminated  on  February  28, 1913 ;  and 
that,  inasmuch  as  the  fire  occurred  about  day^break  on  the 
first  of  March,  1913,  it  is  not  liable.  Evidence  was  ad- 
duced by  them  tending  to  show  that  it  was  the  custom  of 
the  auditor  to  approve  the  bond  on  or  before  the  1st  day 
of  March,  and  to  consider  it  effective  on  that  day. 

On  the  other  hand,  it  is  contended  by  counsel  for  the 
daimants  and  for  the  Home  Life  &  Accident  Company 
that  the  bond  of  the  appellant  company  was  in  force  on 
March  1,  1913,  when  the  loss  occurred.  As  we  have  al- 
ready seen,  we  must  presume  that  it  was  the  intention  of 
the  surety  to  execute  the  bond  in  compliance  with  the  re- 
quiremeiAs  of  the  statute,  and  unless  it  would  be  doing 
violence  to  the  language  of  the  bond  itself,  we  must  so 
hold.    See  Crawford  v.  Ozark  Insurance  Company,  supra. 

(5)  The  general  rule  now  is  that  in  computing  the 
time,  whether  from  the  date  or  the  day  of  the  date,  or 
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from  a.  certain  act  or  event  the  day  of  the  date  of  the  event 
is  to  «be  excluded.    That  is  to  say,  the  general  rule  is  that 
in  computing  ithe  time,  the  first  day  is  to  be  excluded,  and 
the  last  day  is  to  be  included.    The  reason  for  the  rule 
that  in  .the  computation  of  time,  the  first  day  will  be  ex- 
cluded is  that  the  law  takes  no  notice  of  fractions  of  a  day 
except  in  certain  oases  where  the  hour  itself  becomes  ma- 
terial ;  and  time  is  not,  therefore,  computed  from  the  hour 
of  the  day  on  which  the  event  happens  to  the  correspond- 
ing hour  of  the  day  of  performance,  but  the  computation 
is  from  the  day  when  the  act  was  done.    Such  day  is  re- 
garded as  a  point  of  time,  and  the  computation  begins 
from  the  expiration  of  such  day,  as  if  counted  it  would 
fail  to  give  the  party  affected  the  whole  of  that  day,  but 
would  give  only  a  fractional  part  of  it.    See  oase  note  to 
Halbert  et  al.  v.  San  Saba  Springs  Land  &  Live  Stock 
Ass'n,  49  L.  B.  A.  193 ;  see,  also,  note  to  15  L.  B.  A.  (N.  S.) 
686;38Cyc.  317,  e<5eg. 

We  have  followed  this  general  rule  in  the  case  of  tak- 
ing appeals  and  in  construing  the  statute  of  limitations. 
See  Connerly  v.  Dickinson,  81  Ark.  258 ;  Peay  v.  Pulaski 
County,  103  Ark.  601. 

By  section  4337  of  Kirby^s  Digest,  every  insurance 
company  is  required,  within  sixty  days  after  the  1st  of 
January,  to  file  with  the  auditor  a  statement  of  its  busi- 
ness for  the  preceding  year.  By  section  4338  each  com- 
pany is  likewise  required  to  file  with  the  auditor  at  the 
same  time  a  statement  showing  its  net  receipts  for  the 
year  ending  December  31,  preceding,  and  is  required  to 
pay  into  the  State  treasury  ^^on  or  before  the  1st  day  of 
March  a  tax  of  2  per  cent  of  such  net  receipts.^* 

(6)  Section  4339  provides  for  the  giving  of  the  bond 
and  that  it  shall  be  renewed  annually.  There  is  nothing 
in  any  of  these  sections  of  the  statute  that  indicates  that 
the  law-makers  intended  that  the  period  of  time  constitut- 
ing the  term  of  the  bond  should  be  contrary  to  the  general 
rule  above  announced.  Therefore,  we  are  of  the  opinion 
that  the  first  day  should  be  excluded  and  the  last  day  in- 
cluded in  compliance  with  the  general  rule  on  the  subject. 
This  would  give  the  auditor  all  of  the  first  day  of  March 


Digitized  by 


Google 


ARK.]    Mass.  Bond.  &  Ins.  Co.  v.  Home  L.  &  A.  Co.       Ill 

in  which  to  perform  all  the  duties  required  of  him  by  the 
statute.  The  companies  then  that  desired  to  do  business 
in  the  State  could  all  be  ready  to  proceed  on  the  second 
day  of  March. 

Then  when  the  bond  was  required  to  (be  renewed,  all 
of  the  1st  day  of  March  would  be  given  the  companies  to 
file  their  renewal  bond,  and  on  this  day  the  old  bond  would 
be  in  force  and  the  liability  of  the  new  surety  would  com- 
mence on  the  succeeding  day.  The  surety  to  the  bond  in 
question  seems  to  have  thought  this  a  proper  construction 
of  the  statute  for  the  term  of  the  bond  was  **for  a  period 
of  one  year  ending  March  1,  1913.'' 

The  fire  in  question  occurred  about  daybreak  on  the 
1st  day  of  March,  1913,  and  we  are  of  the  opinion  that  the 
appellant  company  is  liable  for  the  loss. 

It  is  next  contended  by  counsel  for  appellant  that  the 
proof  does  not  sustain  the  finding  of  the  chancellor  as  to 
the  amount  of  cotton  destroyed  by  the  fire ;  but  we  do  not 
agree  with  them  in  this  contention.  A  detailed  statement 
of  the  evidence  on  this  point  and  a  specific  review  of  it 
would  be  without  any  value.  The  proof  of  loss  sent  in  on 
the  29th  day  of  March,  1913,  contained  a  si>ecific  and  de- 
tailed statement  of  all  the  cotton  lost.  Evidence  of  wit- 
nesses was  adduced  at  the  trial  which  tended  to  show  that 
all  of  these  168  bales  of  cotton  were  destroyed  by  the  fire, 
and  that  their  value  exceeded  the  sum  of  $10,000,  the 
amount  of  the  policy.  The  chancellor  rendered  judgment 
against  appellant  for  $10,000.  We  are  of  the  opinion  that 
his  finding  is  not  against  the  preponderance  of  the  evi- 
dence, and  will  be  upheld. 

The  chancellor  refused  to  allow  a  penalty  or  attor- 
ney's fee  provided  by  Act  115  of  the  Acts  of  1905.  Sec- 
tion 1  of  that  act  provides  that  in  all  cases  where  loss 
occurs  and  the  fire  insurance  company  liable  therefor 
shall  fail  to  pay  the  same  within  the  time  specified  in  the 
policy  after  demand  thereon,  shall  be  liatole  to  the  holder 
of  such  policy  in  addition  to  the  amount  of  such  loss  for 
12  per  cent  diamages  upon  the  amount  of  such  los«,  to- 
gether with  all  reasonaible  attorney's  fees  for  the  prosecu- 
tion and  collection  of  said  loss. 


Digitized  by 


Google 


112       Mass.  Bond.  &  Ins.  Co.  v.  Home  L.  &  A.  Co.       [119 

(7)     The  insurance  company  became  insolvent  and  a 
receiver  was  appointed  for  it  on  the  27th  day  of  March, 
1913.    The  proof  of  loss  was  not  made  out  and  sent  in  to 
the  company  until  Mar<jh  29, 1913,    The  appointment  of  a 
receiver  suspended  the  corporate  functions  of  the  insur- 
ance company  and  its  oflScers  and  agents  ceased  to  have 
any  authority  over  its  property  and  effects.    After  the 
receiver  was  appointed,  the  corporation's  oflScers  and 
agents  had  no  right  to  collect  any  indebtedness  due  to  the 
corporation,  to  pay  claims  against  it  or  dispose  of  any  of 
its  assets.    The  receiver  succeeded  to  all  the  rights  of  the 
corporation  and  the  authority  to  control  its  property  and 
collect  its  assets  could  only  be  exercised  by  him  under  the 
direction  of  the  chancery  court.    Buchanan  v.  Hicks,  98 
Ark.  370.    So,  it  will  be  seen  that  at  the  time  the  demand 
was  made  for  the  amount  of  the  x)olicy,  the  company  could 
not  legally  pay  same  to  the  assured. 

(8-9-10)  Under  the  act  in  question,  the  company  is 
lia'ble  for  the  penalty  and  attorney  ^s  fee  where  it  fails  to 
pay  a  loss  within  the  time  specified  in  the  policy  after  de- 
mand is  made  therefor,  'but  in  this  case  no  demand  was 
made  within  the  time  specified  in  the  policy  for  the  pay- 
ment of  the  loss  until  after  the  receiver  was  appointed. 
As  we  'have  already  seen,  the  oflScers  and  agents  could 
exercise  no  authority  over  the  affairs  of  the  company 
after  the  receiver  was  appointed,  and  on  that  account  the 
company  was  not  in  fault  in  not  paying  the  debt  within 
the  time  specified  in  the  policy.  The  fact  that  the  law  in- 
terfered and  released  the  insurance  company  from  the 
payment  of  the  penalty  and  lawyer's  fees  operated  in  fa- 
vor of  the  appellant  company.  If  the  principal  was  not 
liable  for  the  penalty  and  attorney's  fees,  it  certainly 
could  not  (be  said  that  its  surety  would  be  liable  therefor. 
We  think  this  reasoning  is  recognized  in  the  case  of  North 
State  Fire  Insurance  Co.  v.  Dillard,  88  Ark.  473.  As  bear- 
ing: on  the  question,  see  also  Federal  Union  Surety  Co.  v. 
Flemister,  95  Ark.  389.  Therefore,  we  are  of  the  opinion 
that  the  chancellor  was  right  in  refusing  to  allow  the  pen- 
alty and  attorney's  fee. 

It  follows  that  the  decree  will  be  aflRrmed. 
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MoCuLLocH,  C.  J.,  dissenting.  The  first  section  of 
the  act  of  May  11, 1905,  is  an  amendment  of  section  4371 
of  Kirby's  Digest,  which  is  a  part  of  the  act  of  May  23, 
1901,  the  amendment  being  a  provision  adding  other  kinds 
of  insurance  companies.  Notwithstanding  tHe  provision 
of  that  statute,  the  contract  of  insurance  is  valid  and  en- 
forceable so  far  as  the  company  itself  is  concerned.  The 
contract  was  enforceaible  against  the  company,  not  be- 
cause it  was  one  authorized  by  the  laws  oi  the  State  of 
Arkansas,  birt  because  it  was  valid  in  the  !$tate  of  Ala- 
bama where  it  was  entered  into,  and  would,  upon  the  doc- 
trine of  comity,  be  enforced  in  this  State. 

The  question  of  the  liability  of  the  sureties  on  the 
1iK)n(i,  is,  however,  quite  another  thing.    The  contract  may 
be  valid  and  enforceable  against  the  insurance  company, 
aad  yet  not  fall  within  the  terms  of  the  surety  bond,  and 
^ch  is,  I  think,  clearly  the  state  of  this  case.    The  bond 
was  furnished  by  the  insurance  company  pursuant  to  the 
hwB  of  this  State,  which  provided  a  scheme  whereby  f  or- 
^gii  insurance  companies  might  be  permitted  to  do  busi- 
ness here.    Our  first  statute  creating  an  insurance  bureau, 
*nci  outlining  the  scheme  for  permitting  insurance  com- 
panies to  do  business  in  the  State,  was  passed  April  25, 
1873,  /but  it  contained  no  provision  with  respect  to  the 
^^uirement  for  giving  bond.    The  first  statute  on  that 
^^ject  was  the  act  of  March  6,  1891,  the  first  section  of 
^lUjcli  provided  that  *^aQ  fire,  life  or  accident  insurance 
^^I>anies,  individuals  or  corporations  now  or  hereafter 
doing  business  in  this  State,  shall,  in  addition  to  the  du- 
ties and  requirements  now  prescribed  'by  law,  give  a  bond 
^  tlxe  State  of  Arkansas  with  not  less  than  three  good 
^d  sufiBcient  sureties  to  'be  approved  by  the  Secretary  of 
State,  in  the  sum  of  twenty  thousand  dollars,  conditioned 
jor  tile  prompt  payment  of  all  claims  arising  and  accru- 
es to  any  person  by  virtue  of  any  policy  issued  by  any 
^^ch  company,  individual  or  corporation."    The  act  has 
^en  amended  several  times,  but  not  in  any  particular 
^laich  is  important  in  the  pi^esent  inquiry.    The  auditor 
^  been  substituted  for  the  Secretary  of  State  as  the 
official  to  receive  and  approve  the  bond.    Other  sections 
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of  that  act  remain  unamended.  Kirby's  Digest,  sections 
4340-41-42-43.  The  statute  requires  that  the  bond  exe- 
cuted shall  ibe  *^in  addition  to  the  duties  and  requirements 
now  prescribed  by  law,'*  which  shows  that  the  intention 
of  the  law-makers  was  to  insert  the  requirements  con- 
cerning the  giving  of  bond  as  a  part  of  the  scheme  under 
which  the  company  is  permitted  to  do  business. 

In  dealing  with  the  matter  of  giving  the  bond  in  the 
case  of  United  States  Fidelity  S  Guarcmty  Co.  v.  F'ultz,  76 
Ark.  410,  we  said:  ^*The  bond  was  executed  pursuant  to 
the  requirement  of  the  statute,  and  the  obligors  are  pre- 
sumed to  have  known  the  terms  of  the  statute,  and  to  have 
bound  themselves  with  reference  thereto.'' 

Now,  is  it  to  be  presumed  that  the  sureties,  knowing 
the  law  contemplated  liability  for  an  unlawful  or  unau- 
thorized act  of  the  company  ?  I  think  not.  Even  compen- 
sated sureties  ought  to  <be  protected  iby  the  presumption 
that  they  meant  to  ibecome  liable  only  on  transactions 
which  could  reasonably  be  anticipated,  and  that  unauthor- 
ized and  unlawful  acts  of  the  principal  are  not  to  be 
deemed  within  the  contemplation  of  the  parties.  Nor 
would  the  surety  (be  liable  under  the  doctrine  of  vltra 
vires,  as  laid  down  in  the  case  of  Minneapolis  Fire  <&  Ma- 
rine Mutual  Ins.  Co.  v.  Norma/ri',  74  Ark.  190,  for  the  rea- 
son already  given,  that  the  sureties  were  not  parties  to 
the  contract  made  outside  of  the  State,  and  are  not  deemed 
to  have  had  that  in  contemplation  as  a  part  of  their  sure- 
tyship. 

The  statute  not  only  prohibits  a  company  doing  busi- 
ness in  this  State  from  authorizing  contracts  to  be  made 
out  of  the  State,  but  it  requires  the  auditor  to  investigate 
the  condition  of  insurance  companies,  and  when  found  to 
have  violated  that  provision  to  revoke  the  license  of  the 
company.  That  provision  emphasizes  the  force  of  the 
presumption  that  the  sureties  did  not  contract  with  refer- 
ence to  such  unlawful  acts,  and  that  the  statute  was  not 
intended  to  bind  them  to  the  extent  of  making  them  liable 
for  contracts  executed  contrary  to  the  provisions  of  the 
statiite.  The  fact  that  the  company  itself  is  liaible  on  the 
contract  because  it  was  valid  under  the  laws  of  the  place 
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where  it  was  executed,  does  not  -affect  the  liability  of  the 
sureties,  for  they  did  not  contract  with  reference  to  the 
laws  of  Alalbama  or  any  other  State  save  those  of  the 
State  of  *Ai^ansas.  It  is  true  that  the  langu*age  of  the 
statute  is  that  it  shall  ibe  a  bond  for  payment  of  all  claims 
arising  (by  virtue  of  any  policy  *'upon  any  property  sit- 
uated in  the  State."  But  that  language  was  inserted  to 
exclude  liability  on  the  loss  of  properly  in  another  State, 
and  not  for  the  purpose  of  enlarging  liability  so  as  to  ex- 
tend to  any  contract  made  contrary  to  the  statutes  of  the 
State.  When  the  statute  is  considered  as  a  whole  in  its 
relation  to  our  scheme  of  laws  on  the  subject  of  foreign 
insurance  companies,  it  is  obvious  that  the  lawmakers  had 
in  mind  legislation  with  reference  to  the  'business  of  the 
company  done  in  this  State,  and  not  business  done  else- 
where. The  bond  was  given  to  enable  the  insurance  com- 
pany to  do  business  in  this  State,  and  there  is  no  reason  to 
suppose  ithat  they  meant  to  protect  policy  holders  on  con- 
tracts entered  into  elsewhere,  for  the  statutes  have  no 
extraterritorial  effect,  and  could  not  for  that  reason  have 
been  intended  to  cover  anything  else  except  transactions 
occurring  in  this  State.  A  contract  of  suretyship  must, 
says  a  text  writer  on  the  subject,  **have  a  reasonable  in- 
terpretation according  to  the  intent  of  the  parties,  as  dis- 
closed by  the  instrument  read  in  the  light  of  surroTrndioig 
circumstances  and  purpose  for  which  it  was  made. '  *  Pin- 
grey  on  Suretyship,  section  67.  It  was  not  within  the 
power  of  the  law-oniakers  to  regulate  a  contract  made  by 
a  foreign  insurance  company  in  another  State.  There- 
fore, they  are  not  presmned  to  have  intended  to  impose 
a  liability  on  the  sureties  with  reference  to  such  a  con- 
tract. 

I  am  also  of  the  opinion  that  the  majority  are  wrong 
in  holding  that  the  appellant's  bond  is  the  one  liable  for 
the  loss  in  this  case,  if  there  is  any  lialbility  at  all  on  the 
part  of  the  sureties.  I  think  the  bond  executed  by  appel- 
lant expired  with  the  last  day  of  February,  and  that  the 
bond  executed  by  the  Home  Life  &  Accident  Company  on 
March  1,  1913,  is  the  'bond  upon  which  liability  rests,  if 
any,  for  losses  which  occurred  after  that  time.    Our  stat- 
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nte  bias  oarved  out  a  period  of  time  which  may  be  termed 
an  insurance  year,  and  begins  on  March  1  and  ends  on 
the  last  day  of  February.    The  bond  executed  by  the  com- 
pany is  intended  to  cover  that  period,  and,  even  w^hen  exe- 
cuted after  the  first  day  of  the  period,  may  have  a  retro- 
active effect  so  as  to  cover  all  losses  occurring  during  the 
period.    United  States  Fidelity  &  Guaranty  Co.  v.  Fvltz, 
supra.    I  attach  no  importance  to  the  fact  that  in  other 
decisions  we  have  mentioned  March  the  1st  as  the  date  of 
the  commencement  of  the  bond,  for  that  precise  question 
was  not  involved  in  those  cases,  the  liabilities  not  arising 
on  that  day.   But  I  am  convinced  now,  upon  consideration 
of  the  statute,  that  the  law-makers  intended  to  make  the 
first  day  of  March  as  the  'beginning  of  the  insurance  year. 
The  companies  are  given  the  whole  of  that  day  for  the 
execution  of  the  bond,  filing  the  annual  statement,  and 
paying  the  tax  required  by  the  statute,  but  that  does  not 
necessarily  mean  that  the  period  begins  the  next  day.  The 
companies  are,  in  other  words,  given  the  whole  of  the  first 
day  of  the  period  within  which  to  make  the  bond,  and, 
inasmuch  as  the  law  does  not  take  account  of  parts  of 
days,  the  bond  given  during  that  day  covers  all  of  that 
day's  transactions.    It  may  be  conceded  that  the  ordinary 
rule  of  interpretation  is  that  where  a  given  period  is  men- 
tioned, the  last  date  is  included  and  the  first  excluded. 
But  that  rule  is  not  "an  inflexible  one,  and  does  not  apply 
where  the  context  shows  that  the  contrary  was  intended. 
In  the  very  nature  of  this  transaction,  it  is  necessarily 
contemplated  that  the  bond  executed  on  the  1st  day  of 
March  would  cover  the  transactions  of  that  day,  other- 
wise a  new  company  coming  into  the  State  and  executing 
a  'bond  on  the  last  day  mentioned  could  not  do  business 
until  the  following  day  without  executing  another  bond. 
To  be  more  explicit,  suppose  a  new  company  should  file 
with  the  Auditor  its  bond  on  the  1st  day  of  March,  would 
that  'bond  cover  transactions  on  that  day,  or  would  the 
company  be  bound  to  wait  until  the  next  day  to  begin  busi- 
ness T    Applying  that  test,  it  is  conclusive  that  the  Legis- 
lature meant  to  start  the  insurance  year  on  March  the 
1st,  and  to  give  the  whole  of  that  day  to  execute  bonds 
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which  would  cover  transactions  of  that  day.  Of  course, 
if  the  bond  took  effect  on  March  1,  and  ran  for  one  year, 
it  necessarily  expired  with  the  last  day  of  the  month  of 
February  of  the  next  year. 

My  conclusion,  therefore,  is  that  there  is  no  liability 
on  the  part  of  appellant  for  this  loss.  This  is  so  on  both 
the  grounds  which  I  have  attempted  to  maintain. 


Special.  School  Distbict  No.  33  v.  Eubanks. 
Opinion  delivered  May  31,  1915. 

School  districts — tbansfeb  of  child  fbom  special  school  district  to 
adjoining  common  school  district — authority  of  county  court. — 
It  is  poroper,  under  Klrt)y*s  Digest,  §  7639,  for  the  county  court  to 
transfer  the  child  and  property  of  a  resident  petitioner,  foor  edu- 
cational purposes  alone,  from  the  special  school  district  in  which 
the  petitioner  resided,  to  an  adjoining  common  school  district  in 
the  same  county. 

Appeal  from  Greene  Circuit  Court;  J.  F.  Gautney, 
Jndge;  affirmed. 

Geo.  A.  Burr  and  R.  E.  L.  Johnson,  for  appellant. 

1.  No  right  of  transfer  exists,  under  our  statutes, 
^^om  a  special  to  a  common  school  district.  Kirby^s  Di- 
«^st,  §  7639;  Ih.  §  §  7607,  7668-7669;  Acts  1909,  947;  102 
f^  411 ;  60  Id.  124 ;  65  Id.  427 ;  97  Id.  71.  The  provisions 
Y^^  transfer  apply  only  to  common  school  districts.  120 
fo^.a,  119 ;  35  Cyc.  p.  850,  note  and  cases  supra.  There 
^Jo  law  authorizing  such  a  transfer.  Declaration  No.  1, 
^^d  by  appellant,  should  have  been  given.  Kirby^s  Di- 
^^y  §  7639,  does  not  apply.    97  Ark.  71. 

,  .    Suddleston,  Fuhr  d  Fiifrell,  for  appellee,  filed  no 

Drxef , 

Kdbby,  J.  The  sole  question  involved  by  this  appeal 
V'^liether  the  county  court  has  the  power  to  transfer 
.^u<ixen  from  a  single  or  special  school  district  to  an  ad- 
''^^ing  common  school  district. 

The  agreed  statement  of  facts  shows  that  appellee 

^titioned  the  county  court  of  Greene  County,  to  transfer 

"18  ehild  and  property  for  educational  purx)oses  alone. 


Digitized  by  ^OOQIC 


118        Special  School  Dist.  No.  33  v.  Etbanks.       [119 

from  the  Special  School  District  No.  33,  in  which  he  re- 
sided, established  under  Act  321  of  the  Acts  of  the  Gen- 
eral Assemibly  of  1909,  to  an  adjoining  coanmon  school 
district  in  the  same  county,  xmder  the  authority  of  sec- 
tion 7639  of  Kirby  *s  Digest,  which  was  done. 

The  special  school  distric^t  appealed  to  the  circuit 
court  from  the  order  granting  the  transfer,  which  like- 
wise directed  the  transfer,  and  from  its  judgment  this  ap- 
peal is  prosecuted. 

Said  section  provides :  *  *  The  county  court  shall  have 
power,  upon  4jhe  petition  of  any  person  residing  in  any 
particular  school  district,  to  transfer  the  children  or 
wiards  of  such  persons,  for  educational  purposes,  to  an 
(adjoining  district  in  the  same  county,  or  to  an  adjoining 
district  in  an  adjoining  county;  provided,  said  petitioner 
shall  state  xmder  oath  that  the  transfer  is  for  school  pur- 
poses alone,  etc.**  This  provision  is  a  part  of  the  act  of 
Decemiber  7,  1875',  and  there  is  no  other  law  providing 
for  the  transfer  of  children  from  one  school  district  to  an- 
other, and  no  provision  of  any  kind  relating  thereto  in 
the  laws  providing  for  the  creation  of  siugle  or  special 
Bchool  districts  and  the  regulation  of  public  schools 
therein.  It  is  insisted  by  appellant,  therefore,  that  it  was 
not  contemplated  that  there  should  be  a  transfer  of  chil- 
dren to  or  from  single  or  special  school  districts,  but  only 
from  common  school  districts  to  adjoining  common  school 
districts,  under  the  authority  of  said  section  7639,  which 
it  is  claimed  has  no  application  whatever  to  single  or  spe- 
cial school  districts.  Said  section  gives  the  county  court 
power  to  make  the  transfer  of  children  for  educational 
purposes  alone  from  any  particular  school  district  to  an 
adjoining  school  district.  Section  7695  of  Kirby 's  Digest, 
a  part  of  the  act  of  February  4,  1869,  for  the  establish- 
ment of  single  school  districts  in  cities  and  towns,  and  the 
regulation  of  public  schools  therein,  provides  that  the 
general  school  laws  of  the  State,  present  and  future,  when 
not  inapplicable  and  not  inconsistent  with  .and  repugnant 
to  the  provisions  of  said  act,  shall  apply  to  districts  or- 
ganized thereimder,  and  rural  special  school  districts  are 
governed  by  the  same  laws,  as  are  said  single  sdhool 
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districts  in  cities  and  towns,  with  the  modifica- 
tions provided  in  the  act  of  May  31,  1909,  as 
amended  by  act  of  April  7,  1911.  Said  provi- 
sions of  law  authorizing  the  transfer  of  the  child 
or  children  of  a  resident  of  one  school  district  to  an- 
other and  his  school  tax,  as  well,  for  educational  purposes, 
is  certainly  not  inconsistent  with  nor  repugnant  to  any  of 
the  provisions  of  the  law  governing  the  organization  of 
smgle  or  special  school  districts  and  the  regulation  of  the 
schools  therein.  Neither  do  we  eee  any  reason  for  hold- 
ing it  inapplicaible  to  such  single  and  special  school  dis- 
tricts. There  appears  to  be  as  much  reason  for  the  trans- 
fer of  children  to  and  from  such  districts  as  from  common 
school  districts  eince  the  transfers  are  generally  made  to 
subserve  the  convenience  and  benefit  the  children  of  those 
asking  therefor,  and  the  school  tax  on  the  transferrer's 
property  goes  along  .with  the  child  or  children  trans- 
ferred. 

The  State  owes  the  same  duty  to  educate  all  her  chil- 
dren and  provide  the  means  therefor,  regardless  of 
whether  they  live  in  cities  and  towns  or  in  the  country,  in 
single,  in  special,  or  in  common  school  districts,  and  the 
fact  alone,  that  the  means  and  facilities  provided  for  their 
education  are  generally  better  in  single  and  special,  than 
in  common  school  districts  furnishes  no  sufficient  reason 
for  preventing  the  transfer  of  children  from  one  of  such 
districts  to  an  adjoining  common  school  district  wherein 
the  schools  might  be  more  conveniently  located  and  acces- 
sible to  the  children  transferred.  It  is  as  essential  that 
the  educational  means  be  available  to  the  child,  as  that 
they  be  provided  and  the  best  schools  maintained  there- 
for, since  no  benefit  or  advantage  can  be  derived  from  the 
best  means  and  facilities  that  can  ibe  supplied,  if  beyond 
the  reach  of  the  particular  child.  The  authority  of  the 
coimty  court  to  make  such  transfer  **is  given  solely  for 
the  benefit  of  the  children  in  obtaining  better  school  facil- 
ities,'' as  said  in  Norton  v.  Lakeside  Special  School  Dis- 
trict, 97  Ark.  74.  Notwithstanding  it  was  said  there  that 
the  provisions  of  that  statute  (sections  7639-40,  Kirby's 
Digest)  were  applicable  to  the  common  school  districts 
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of  the  county,  it  was  also  expressly  said  that  it  was  not 
necessary  to  pass  upon  the  question  £U3  to  whether  they 
were  applicable  to  special  school  districts,  or  single  school 
districts  established  in  cities  and  towns. 

The  court  did  not  err  in  refusing  to  declare  the  la-w 
as  requested,  that  the  county  court  was  without  power  to 
make  the  transfer,  and  the  judgment  is  aflSrmed. 


Kanis  v.  Kogebs. 
Opinion  delivered  May  31,  1915, 

1.  INSTBUOTEONS — ^BUBDBN  OF  PBOOF — ^IMPBOPEB  INSTBUCTION. — In  an   aC- 

tkxn  for  danuages  for  kilUng  a  dog,  it  is  not  error  for  Uie  trial  court 
to  refuse  to  give  an  incorrect  instruction  on  the  l)urden  of  proof, 
although  no  other  instruction  on  the  burden  of  proof  was  given. 

2.  .NEGLI0E17CB — ^KILLING  DOG — DAMAGES — BUBDEN  OF  PBOOF.— Where  de- 

fendant klUed  plaintifTs  dog,  and  admitted  the  killing*  he  wlU 
!be  liable  to  plaintiff  in  damages,  in  such  a  sum  as  the  dog  is  shown 
to  be  worth,  unless  he  kiUed  it  under  such  circumstances  as  gave 
him  the  right  to  do  so,  and  the  burden  of  proof  is  on  the  defendant 
to  show  that  right 
Z,  Damages — negligent  killing  of  dog — mabkbt  value. — Where  de- 
fendant killed  pladntiff's  dog,  without  Justification,  pilainiiff  may 
recover  as  damages,  the  market  value  of  the  dog. 

Appeal  from  Pulaski  Circuit  Court,  Third  Division ; 
G.  W.  Hendricks,  Judge ;  affirmed. 

STATEMENT  BY  THE  COUBT. 

Appellee  'brought  this  suit  in  justice  court  for  dam- 
ages for  the  killing  of  a  hunting  dog  and  recovered  judg- 
ment, from  which  appellant  appealed  to  the  circuit  court, 
and  upon  trial  there  again  recovered  judgment  for  $50, 
from  which  appellant  prosecutes  this  appeal. 

It  appears  from  the  testimony  that  plaintiff  passed 
near  defendant's  home,  about  10  o'clock  in  the  morning, 
and  hitched  his  horse  by  the  pasture  250  yards  from  the 
house.  Some  goats  and  sheep  ran  by  him  and  his  dog 
started  to  chase  them.  He  went  after  the  dog  with  a  whip 
and  passed  two  crippled  sheep,  but  before  he  reached  the 
dog  to  control  him,  Kanis  ran  out  with  a  gun,  and  not- 
withstanding he  shouted,  ** Don't  shoot  my  dog,"  shot 
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the  dog  and  so  wounded  and  crippled  her  that  he  asked 
him  to  shoot  again  and  kill  her,  which  he  did. 

He  testified  that  Kanis  cfursed  and  swore  and  told  him 
he  thought  he  knew  better  than  to  hunt  there,  and  that  it 
was  the  .twenty-third  dog  he  had  killed  this  year,  and  he 
would  Mil  every  damn  dog  he  could  that  was  diasing  his 
sheep,  that  he  ought  to  be  thankful  that  he  did  not  kill  his 
other  dog.  Said  Kanis  made  no  effort  to  make  the  dog 
stop  before  shooting,  that  the  dog  did  not  take  hold  of 
any  sheep,  and  that  he  bad  hunted  them  all  over  the  coun- 
try, and  they  had  never  made  a  break  to  catch  any  sheep. 
That  he  could  have  stopped  the  dog  if  she  had  been  chas- 
ing the  sheep,  and  was  within  75  feet  of  her  on  the  public 
highway.  He  said,  also,  that  Mr.  Kanis  knew  him,  called 
his  name;  that  the  dog  was  young  and  only  playing  at 
chasing  the  sheep;  that  he  had  been  chasing  a  fox  to  the 
west  of  Mr.  Kianis's  home  for  two  hours  tiiat  morning. 
The  dofir  was  well  trained,  and  was  worth  $100,  and  had 
cost  $50. 

Others  testified  that  they  knew  the  dog  and  had  never 
seen  her  chase  or  try  to  catdi  any  s-heep,  and  also  as  to 
the  value,  placing  it  all  the  way  from  $25  to  $100. 

Herman  Heiden  testified  that  he  had  handled  a  good 
many  hounds,  some  for  pleasure,  and  some  for  profit.  He 
bred  the  Rogers^  dog,  which  was  of  good  stock,  Carmi- 
chael  Eed  Bone ;  that  it  was  worth  $100 — ^that  it  was  worth 
$50  to  train  a  dog. 

Kanis  testified  that  on  the  30th  of  March,  about  9 
o'clock,  he  heard  two  dogs  barking  fast  and  heard  his 
sheep  bell  and  rushed  to  their  assistaniee.  By  the  time  he 
had  reached  there,  they  had  killed  a  goat.  That  about 
10:30  he  heard  dogs  »barking  again,  chasing  his  sheep,  and 
coming  toward  him,  and  **I  got  my  gun  and  met  them  at 
the  mouth  of  the  lane,  and  this  dog  I  killed  had  hold  of 
the  sheep  about  half-way  up  on  the  leg.  I  hollered  at  the 
dog,  but  it  would  not  turn  loose,  and  I  killed  it.  The  other 
dog  <Kd  not  have  hold  of  any  of  the  bunch,  and  I  did  not 
kai  it  After  I  had  killed  the  dog,  I  heard  Mr.  Rogers 
oallinif  to  me,  but  it  was  too  late.  If  I  had  seen  him  be- 
fore, I  would  not  have  shot.    T  had  killed  other  dogs  for 
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killing  our  sheep.  I  found  the  sheep  afterward  lying 
down  bleeding  freely,  with  a  large  place  torn  in  the  leg, 
and  it  died  next  day.  I  did  not  hear  Rogers  holler  at  the 
dogs,  and  if  I  had,  I  would  not  have  shot.  I  did  not  know 
him  nor  his  dog,  and  never  saw  him  ibef ore.  I  have  had 
a  great  many  sheep  killed,  mider  similar  circumstances, 
and  have  killed  the  dogs  when  I  could.  I  do  not  think  a 
sheep-killing  dog  ie  worth  anything.  ^I  testified  in  the 
lower  court  that  when  I  shot  the  dog,  it  had  hold  of  the 
sheep.  I  shot  him  in  the  breast  and  shot  him  the  second 
time.  I  shot  him  because  he  had  hold  of  the  sheep,  and 
would  not  turn  it  loose. 

Another  witness  testified  that  she  saw  the  dog  chas- 
ing the  sheep,  and  heard  Mr.  Rogers  calling  to  them,  but 
they  paid  na  attention  to  him ;  that  the  sheep  were  without 
any  indosure. 

The  justice  ibefore  whom  the  case  was  tried  testified 
that  appellant  did  not  testify  in  his  court  aibout  the  dog 
killing  tiie  sheep. 

Several  testified  that  a  dog  that  would  kill  sheep  had 
no  market  value,  and  was  less  than  worthless. 

The  court  instructed  the  jury,  refusing  to  give  appel- 
lant's requested  instruction  numbered  2,  as  follows: 

**  The  court  instructs  the  jury  that  the  burden  is  upon 
the  plaintiff  in  this  case,  and  that  he  must  prove  by  a  fair 
preponderance  of  the  testimony  that  the  dog  in  contro- 
very  had  a  market  value,  and  what  that  market  value  is, 
and  if  he  fails  to  do  so,  your  verdict  will  be  for  the  de- 
fendanf 

From  the  judgment  against  him  appellant  brings  this 
appeal. 

John  D.  Shackleford,  for  appellant. 

1.  The  court  erred  in  giving  and  refusing  instruc- 
tions. Every  one  has  a  right  to  protect  his  stock  from  in- 
jury iby  dogs,  and  may  kill  the  dog  ia  such  protection.  2 
Cyc.  415-416;  15  L.  R.  A.  251  3,  and  note  and  forty  other 
authoritieis.  To  kill  a  dog  who  kills  sheep  is  the  only  way 
to  stop  his  career.  Under  the  law  defendant  had  the  un- 
disputed right  to  kill  the  dog.    2  Cyc.  426. 
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2.  The  burden  wa«  on  appellant  to  show  the  market 
value  of  the  dog.  A  sheep-killing  dog  has  no  value-  Opin- 
ion evidence  is  not  admissible.  Cyc.  L.  Die.  593 ;  88  Mich. 
15 ;  99  Mass.  345 ;  38  Ark.  174 ;  2  Cyc.  424,  and  many  cases 
dted. 

Kirtley  £  Gidley,  for  appellee. 

1.  The  jury  were  properly  instructed  that  if  it  was 
necessary  to  kill  the  dog  in  order  to  protect  property  de- 
fendant was  justifiable. 

2.  The  market  value  is  determined  at  the  time  and 
place  where  the  sale  is  to  be  made  or  where  the  value  is  to 
be  determined.  78  Ark.  402.  A  dog  is  personal  property. 
83  Ark.  264.  In  determining  a  dog's  value  all  the  circum- 
stances are  important.  67  Am.  St.  Rep.  292,  note.  The 
value  is  for  the  jury.  1  E.  0.  L.  1131 ;  81  Tex.  222.  Ex- 
pert  evidence  is  admissible.  1  R.  C.  L.  1131 ;  77  Miss.  353, 
and  others.  The  evidence  shows  a  wanton  killing,  and 
the  value  was  proven. 

KmsT,  J.,  (after  stating  the  facts).  (1)  It  is  con- 
tended for  reversal  that  the  court  erred  in  refusing  to 
give  said  requested  instruction  numbered  2.  The  in- 
struction as  requested,  was  not  an  accurate  statement  of 
the  law,  since  the  burden  of  proof  in  the  case  was  not 
upon  the  plaintiff,  except  to  show  the  value  of  the  dog,  the 
defendant  having  admitted  the  killing.  The  instruction 
not  being  correct,  the  court  did  not  err  in  refusing  it,  al- 
though no  other  instruction  was  given  upon  the  burden 
of  proof  alone. 

The  court  instructed  the  jury,  however,  after  saying 
that  the  plaintiff  brings  this  suit  to  recover  damages  for 
the  dog,  which  the  defendant  killed,  alleging  that  the 
dog  had  a  market  value,  and  was  killed  without  cause : 
"The  question  for  you  to  decide  in  this  case  is  the  motive 
that  controlled  the  defendant  in  the  killing  of  this  dog. 
You  are  instructed  that  if  he  acted  in  good  faith,  and  be- 
lieved it  was  necessary  to  kill  this  dog  in  order  to  protect 
his  property  he  would  be  justified  in  doing  it  under  the 
law;  but  if  he  killed  it  without  taking  into  consideration 
the  circumstances,  if  he  acted  negligently  or  wantonly  in 
shooting  the  dog,  then  you  will  find  for  the  plaintiff.'' 
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**2.  If  you  find  for  the  plaintiflf,  the  amount  of  the 
damages  will  ibe  such  an  amount  as  you  may  find  from  the 
evidence  will  compensate  him  for  the  loss  of  the  dog,  if 
you  find  that  the  dog  had  a  market  value. '* 

(2)  The  defendant  having  admitted  that  he  killed 
plaintiff  *s  dog,  w«a  bound  to  pay  damages  therefor  in 
fiiuch  sum  as  the  dog  was  shown  to  be  worth  unless  he 
killed  it  under  such  circumstances  as  gave  him  the  right 
to  do  so,  without  liability  to  diamages  therefor,  the  bur- 
den of  proof  of  which  devolved  upon  him.  The  court  in 
effect  told  the  jury  that  if  they  found  he  believed  it  was 
necessary  to  kill  the  dog  in  order  to  protect  his  property, 
he  would  be  justified  in  doing  so  under  the  law,  if  he  took 
into  consideration  the  cixciunstances  surroimding  the 
transaction,  and  did  not  act  negligently  or  wantonly  in 
shooting  the  dog,  which  was  as  fair  a  statement  of  the  law 
as  he  was  entitled  to. 

(3)  The  court's  instruction  as  to  damages  is  not 
happily  phrased,  but  means  no  more  than  to  tell  the  jury 
if  they  should  find  for  the  plaintiff,  or  in  other  words,  that 
the  defendant  was  not  justified  in  killing  the  dog  to  pro- 
tect his  property,  that  they  should  award  damages  in  such 
an  amount  as  would  equal  the  market  value  of  the  dog.  Of 
course,  plaintiff  was  not  entitled  to  compensation  for  the 
loss  of  the  dog,  except  in  the  amount  of  its  proved  maAet 
value,  as  the  instruction  indioales.  The  jury  could  well 
have  found  for  appellant  had  they  believed  his  statement, 
but  they  found  against  him  upon  testimony  sufficient  to 
support  the  verdict,  and  the  judgment  is  affirmed. 


Johnson  v.  State. 

Opinion  delivered  May  31,  1915. 

1.  Labcent — ^joiNT  owNEBSHip. — In  a  proeeoutlon  for  larceny  of  five 
bogs,  held,  the  indictment  charging  a  joint  ownership  in  two  persons 
named,  wae  sustained  iby  the  proof. 

2.  Trial — ^abgumettt  of  counsel — special  oounsel  and  pbosecuting 
ATTOBNBT — DiFFEBENCB  IN  ABOUMENT. — In  a  prosecution  toT  larccnj 
of  certain  hogE,  special  counsel  for  the  State  in  the  opening  argu- 
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ment,  argued  tbat  the  hogs  had  been  stolen  about  iS^tember  1, 
and  In  the  closing  ai^gument  the  prosecuting  attorney  argued  that 
the  larceny  occurred  alwut  June  1.  Held,  It  was  not  error  'for  the 
trial  court  to  refuse  to  pennit  defendant's  attorney  to  reply  to 
the  argument  of  the  prosecuting  attorney  on  this  point 

Appeal  from  Cl-ay  Circuit  Court,  Western  District; 
W.  J.  Driver,  Judge;  affirmeil. 

0.  B.  Oliver,  for  appellants. 

!•  The  evidence  does  nor  show  the  ownership  of  the 
hogs  as  alleged  in  the  indictment. 

2.  Edgar  Smith  testified  that  his  hogs  disappeared 
aJbout  the  1st  of  September,  1914,  while  the  proof  on  the 
part  of  the  appellants  is  positive  to  the  effect  that  the 
hogs  foimd  in  the  possession  of  Sidney  Johnson,  in  Mis- 
souri, were  taken  there  by  him  aibout  the  1st  of  June,  1914. 
The  testimony  absolutely  precludes  the  possibility  of  the 
hogs  found  in  his  possession  being  the  hogs  described 
in  the  indictment. 

3.  The  law  requires  that  in  prosecutions  for  crime, 
tiie  State's  attorney  shall  in  liis  opening  argument  make 
a  full  and  fair  statement  of  the  grounds  upon  which  he 
will  rely  for  a  conviction.  Kirby's  Digest,  §  2388.  The 
court,  therefore,  erred  in  refusing  to  give  time  to  counsel 
for  appellants  in  which  to  reply  to  the  argument  of  the 
prosecuting  attorney  that  the  hogs  were  taken  about  the 
let  of  June,  and  not  the  1st  of  September,  as  the  State's 
witnesses  had  testified.  This  was  a  complete  abandon- 
ment of  the  theory  upon  which  the  State  had  relied  up  to 
that  time,  a  thing  appellant's  counsel  could  not  have  an- 
ticipated, and  he  ought  to  have  been  permitted  to  reply  to 
it.  1  Tex.  App.  494,  28  Am.  Rep.  419;  12  Cyc.  570-C;  93 
N.  E.  609. 

Wm.  L.  Moose,  Attorney  General  and  Jno.  P. 
Streepey,  Assistant,  for  appellee. 

1.  The  testimony  of  the  two  Smiths  is  sufficient  to 
sustain  the  finding  of  the  jury  that  the  hogs  were  the 
property  of  B.  C.  Smith  and  Edgar  Smith,  as  alleged  in 
the  indictment. 

2.  The  evidence  sustains  the  conviction.  Both  the 
prosecuting  witnesses  testified  positively  that  the  hogs  in 
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the  possession  of  the  appellants  belonged  to  them,  the 
Smiths,  and  their  descriptive  identification  of  the  iho^ 
was  such  as  to  leave  no  room  for  donbt.  109  Ark.  138 ; 
Id.  130. 

Smith,  J.  Appellants  were  convicted  of  the  crime  of 
grand  larceny  alleged  to  have  been  committed  'by  stealing 
five  hogs,  the  property  of  Edgar  Smith  and  Bert  Smith. 

The  proof  upon  the  part  of  the  State  was  to  the  eflfect 
that  a  sow  and  four  pigs,  the  property  of  the  Smiths,  were 
stolen  aboTit  the  1st  of  September,  1914,  and  the  hogs  in 
question  were  found  at  appellant  Sidney  Johnson's  home 
in  Missouri,  just  over  the  State  line,  and  appellants  of- 
fered evidence  of  a  rather  convincing  nature  that  the 
hogs  said  to  have  been  stolen,  which  were  found  in  Sidney 
Johnson's  possession,  had  been  continuously  in  his  pos- 
session since  the  1st  day  of  June,  1914. 

It  is  first  insisted  as  a  ground  for  the  reversal  of  the 
judgment  that  the  proof  was  insufficient  to  sustain  the 
allegation  of  ownership.  The  testimony  upon  this  ques- 
tion was  substantially  as  follows :  Bert  Smith  testified 
that  he  had  a  num'ber  of  hogs  for  sale,  and,  among  others, 
the  sow  in  question  and  the  sow  was  not  in  good  condition, 
and  he  made  an  arrangement  with  his  son,  which  he  de- 
scribed as  follows:  **When  I  wanted  to  sell  these  hogs, 
this  sow  was  not  in  shape  to  sell,  and  they  wanted  to  dock 
her  so  much  off  for  the  shape  she  was  in,  and  I  told  the 
boy  to  keep  her  and  raise  him  and  I  meat,  and  I  supposed 
he  would  have  half  of  that.  Just  kill  them  and  keep  half 
of  them.  He  had  the  care  of  them  for  his  part  of  it,  and 
I  wouldn't  allow  a  dock  on  them." 

Edgar  Smith,  the  son,  testified  that  the  father  gave 
him  the  sow  with  the  understanding  that  he  should  have 
a  half -interest  ia  all  the  meat  he  raised. 

(1)  Appellants  insist  that  the  effect  of  this  proof  is 
to  show  that  both  the  father  and  the  son  claimed  to  own 
the  sow,  and  that  such  proof  does  not  sustain  the  allega- 
tion of  joint  ownership.  But  we  think  the  effect  of  this 
evidence  is  to  show  both  the  father  and  the  son  had  an 
interest  in  this  sow  and  in  her  pigs,  and  it  is  immaterial  to 
consider  whether  there  is  any  conflict  in  their  testimony 
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as  to  .the  extent  of  their  respective  interests.  According 
to  the  evidence  of  each,  'both  had  a  property  right  in  ihe 
sow,  and  tbetween  th^n  they  were  the  owners,  and  the  in- 
dictment alleges  a  joint  ownership. 

(2)     It  is  also  insisted  that  the  proof  is  insufficient 
to  sustain  the  verdict,  because  of  the  conflict  in  the  evi- 
dence as  to  the  time  when  the  hogs  were  stolen.   And  it  is 
Norther  insisted  that  the  court  erred  in  not  permitting 
^^tinsel  for  ajypellant  to  reply  to  the  closing  argument 
**te<ie  by  the  prosecuting  attorney  in  which  that  officer 
^^^*ed  that  the  hogs  had  been  stolen  in  this  State  a/bout 
^^   1st  of  June,  when  special  counsel  representing  the 
?^te  insisted  in  the  opening  argument  that  the  hogs  had 
^^n  stolen  from  the  Smiths  about  the  1st  of  September. 
^  appears  that  the  prosecuting  attorney  was  not  in  the 
^^^^  room  during  the  argument  of  the  special  counsel, 
^j^^  ^fter  the  statement  had  been  made  in  the  closing  ar- 
flj^^^^nt  that  the  larceny  occurred  about  the  1st  of  June, 
^  Valiants'  counsel  demanded  the  right  to  reply  to  this 
^l^^tunent  for  the  reason  that  this  position  had  not  been 
j^en  by  the  special  counsel.    But  the  court  refused  to 
grant  appellants'  counsel  this  privilege,  and  exceptions 
were  duly  eaved  to  that  action. 

The  trial  court  has  a  discretion  in  the  decision  of  such 
questions,  and  it  does  not  appears  here  that  there  was 
such  an  abuse  of  this  discretion  as  to  require  the  reversal 
of  the  judgment  of  conviction.    It  is  conceded,  of  course, 
that  the  State  was  entitled  to  the  closing  argument,  and 
we  can  not  say  that  it  was  error  for  the  respective  attor- 
neys representing  the  State  to  take  different  views  of  this 
evidence  and  to  present  those  views  in  their  arguments 
to  the  jury.    Either  date  was  within  three  years  of  the 
date  of  the  iadiotment  upon  which  appellants  were  tried, 
and  proof  of  the  commission  of  the  larceny  at  any  time 
within  three  years  prior  to  the  date  of  this  indictment  was 
sufficient  so  far  as  the  allegation  of  time  was  concerned. 
It  is  the  province  of  the  jury  to  pass  upon  any  inconsis- 
tencies or  apparent  contradictions  in  the  evidence,  and 
<5ouiisel  must  be  allowed  some  latitude  in  their  discussion 
^  «nch  questions.    No  doubt  learned  counsel  for  appel- 
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laats  pressed  upon  the  jnryy  as  he  has  upon  us,  the  sig- 
nificance of  this  proof,  but  he  should  have  anticipated  the 
argument  which  the  prosecuting  attorney  afterward 
made. 

The  evidence  upon  the  part  of  the  State  is  legally 
suflBoient  to  sustain  the  conviction,  and  it  was  the  province 
of  the  jury  to  pass  upon  conflicts  in  the  evidence,  and  the 
jury^s  finding  as  reflected  by  the  verdict  is  conclusive 
upon  us. 

No  other  grounds  for  reversal  are  urged  in  the  briefs, 
and  the  judgment  of  the  court  below  will,  therefore,  be 
affirmed. 


Dudgeon  v.  Dudgeon. 
Opinion  delivered  May  31, 1915. 

1.  Wills — ^lost  istbuments — ^pboof  of  oontbitts. — ^Under  Kirby's  Dl- 
geet,  §  8062,  chancery  courts  have  Jurisdiction  to  establish  lost  or 
destroyed  wills,  but  It  is  not  sulficieiLt  simply  to  estafblish  the  fact 
that  there  was  a  will,  it  is  essential  that  the  fNroof  show  its  pro- 
visions. 

2.  Faiolt  BSTTLKiCENTe — ^PBOOF.— Oourts  Will  Uphold  family  settle- 
ments, iwhere  the  proof  shows  the  same  to  have  been  made. 

3.  Wills — dbstbotbd  instrument — settudbobnt. — Where  the  proof 
shows  that  deceased  died  leaving  a  will,  but  that  the  same  was 
later  destroyed,  the  court  will  not  give  effect  to  an  instrument 
sought  to  be  estaiblished  as  deceased's  will,  without  sufficient  proof 
of  the  same,  and  in  the  face  of  proof  of  a  family  settlement 

Appeal  from  Clay  Chancery  Court,  Western  District; 
Charles  D.  Frier  son,  Chancellor;  affirmed. 

C.  T.  Bloodworth,  for  appellant. 

1.  The  court  ought  to  have  sustained  appellant  *s 
demurrer,  interposed  after  the  evidence  was  in,  to  the 
allegations  of  the  answer  as  to  the  purported  oral  agree- 
ment to  disregard  the  will.  The  effect  of  allowing  this  de- 
fense and  the  evidence  to  sustain  it,  is  to  convey  the  real 
estate  of  the  decedent  by  an  oral  agreement.  55  Ark.  74. 
The  further  effect  of  it  would  be  to  say  that  appellant 
conveyed  his  share,  or  a  part  of  his  share  in  the  real  es- 
tate to  his  tenants  in  common  by  parol.    A  contract  be- 
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tween  tenants  in  common  must  be  manifested  by  a  writing 
duly  signed,    44  Ark.  79. 

2.  All  the  testimony  of  Mrs.  Amanda  M.  Dudgeon 
relative  to  the  will  should  have  been  excluded,  for  the  rea- 
son that  one  who  voluntarily  destroys  a  written  instru- 
ment should  not  »be  allowed  to  offer  parol  testimony  as  to 
its  contents.    9  Am.  &  Eng.  Ann.  Cases  481. 

3.  The  finding  of  the  chancellor  was  against  the 
dear  weight  of  the  evidence.  That  the  will  was  executed 
and  properly  witnessed  is  undisputed,  and  the  terms  of 
the  will  are  established  by  evidence  with  sufficient  clear- 
BesB  to  bring  this  case  within  the  rule  laid  down  in  Nu/nn 
V.  Lynch,  73  Ark.  20.  See,  also,  2  So.  110;  72  Ark.  381. 
^ere  it  is  established  that  a  will  has  been  made,  the 
presumption  is  against  partial  intestacy.    90  Ark.  155. 

4.  The  plea  of  laches  has  no  place  in  this  case.  Ap- 
P^ant  could  not  be  held  to  anticipate  the  action  of  his 
pother  in  destroying  the  will,  and,  so  long  as  she  lived, 
^^^^  was  no  particular  need  of  probating  the  will,  since 
all  the  real  estate  was  given  for  her  use  and  benefit  dur- 
ing her  life.  There  has  been  no  change  in  the  relation  of 
the  parties  or  the  property.  33  Ark.  759;  83  Ark.  154; 
100  Ark.  399;  101  Ark.  230;  40  Cyc.  1225. 

5.  The  chancery  court's  jurisdiction  extended  only 
to  the  establishment  of  whatever  will  was  made  by  the 
decedent,  after  which  it  should  be  probated.  It  had  no 
power  to  try  out  the  issue  raised  in  defense  that  the  will 
was  void  for  failing  to  name  three  of  his  children.  The 
validity  of  the  will  could  only  be  contested  by  proceedings 
in  the  probate  court.  Kirby's  Digest,  §  8063;  40  Cyc. 
1251;  31  Ark.  175. 

G.  B.  Oliver,  for  appellees. 

1.  The  burden  of  proof  to  establish  the  execution 
and  contents  of  the  will  was  upon  appellant,  and  the  evi- 
dence must  <be  strong,  cogent  and  convincing.  Underbill 
on  Wills,  §  275,  p.  375 ;  73  Ark.  20 ;  Kirby 's  Digest,  §  8065. 

2.  The  will  was  void  as  to  the  heirs  not  mentioned  in 
it.  Kirby's  Digest,  §  8020. 

3.  An  agreement  by  the  devisees  under  a  will  to 
disregard  the  will  and  distribute  the  estate  as  in  intestacy 
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is  a  valid  defense  to  a  suit  to  establish  and  probate  the 
will.   Page  on  WiUs,  §  346 ;  40  Cya  2107-U ;  40  S.  W.  871- 

Smith,  J.  This  is  an  aotion  to  establish  a  destroyed 
will  tinder  section  8062  of  Kirby's  Digest,  and  was  begun 
December  13,  1912.  Plaintiff  alleged  that  Joseph  Dud- 
geon, died  testate  March  14, 1902,  and  named  as  devisees 
his  widow,  Amanda  Dudgeon,  and  their  children.  Bertha 
Hawks,  Pearl  Schnables,  Ella  Jellard,  Arthur  Dudgeon, 
and  J.  A.  Dudgeon,  who  was  the  plaintiff  below,  and  is 
appellaat  here.  That  the  said  Joseph  Dudgeon,  by  his 
will,  disposed  of  all  his  property,  which  consisted  of  a 
livery  stable  in  Coming,  certain  lots  in  that  town  and 
some  lands  near  there,  and  that  by  the  terms  of  the  will 
the  widow  was  to  have  the  choice  of  a  horse  and  buggy 
from  the  livery  staible,  and  the  remainder  of  the  personal 
property  was  given  to  appellant  and  his  sister,  Pearl 
Schnables.  That  the  widow  was  given  the  rents  and 
profits  of  all  the  real  estate  during  her  life,  and  that  sub- 
ject to  this  life  estate  there  was  devised  to  appellant  in 
fee  simple  one-half  of  all  the  real  estate,  and  the  other 
half  was  devised  to  all  the  other  children.  It  was  further 
alleged  that  the  will  was  properly  executed,  and  that  upon 
the  death  of  the  testator  the  will  was  read  in  the  presence 
of  all  the  devisees,  and  was  delivered  into  the  custody  of 
the  widow,  who  kept  it  for  some  years,  and  then  destroyed 
it  without  ever  having  probated  it. 

Appellant  gave  testimony  supporting  all  the  allega- 
tions of  his  complaint  and  offered  evidence  corroborating 
his  own  testimony. 

It  is  undisputed  that  Mr.  Dudgeon  made  a  will,  but 
the  evidence  does  not  support  appellant's  contention  as 
to  its  provisions. 

The  evidence  appears  to  establish  the  following  facts : 
The  will  was  read  at  a  gathering  at  which  all  the  children 
and  the  widow  were  present,  and  it  was  found  that  the  will 
did  not  mention  the  names  of  Ella  Jellard,  Bertha  Hawks 
and  Arthur  Dudgeon,  and,  indeed,  made  no  disposition  of 
the  real  estate.  All  the  children  were  of  age  at  that  time. 
Appellant  testified  that  after  the  will  was  read,  he  left 
the  room  and  was  not  present  at  the  conference  which 
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thereafter  took  place  and  was  not  a  party  to  the  agree- 
ment then  made  by  those  who  remained.    All  the  others 
testified,  however,  that  it  was  then  agreed  by  all  the  de- 
visees that,  inasmuch  as  the  will  did  not  dispose  of  the 
^  estate  and  was  void  as  to  three  of  the  children,  the 
^  should  not  ^be  probated,  and  it  was  further  agreed 
*hat  the  personal  property  willed  to  appellant  and  his 
lister,  Mr.  Schnables,  should  »be  turned  over  to  the  widow, 
^^d  that  she  should  have  the  rents  and  profits  from  the 
S^^  estate  during  her  life,  in  consideration  for  which  she 
^'^otii^  assume  and  pay  all  the  debts  of  her  husband. 

t;^^    -Appellant  admits  that  he  agreed  for  his  mother  to 
*^^^  the  personal  property  and  pay  the  debts,  but  denies 
^jv   J^  finy  agreement  was  made  by  which  the  will  was  not 
^^^^  probated.    But  we  must  uphold  the  finding  of  the 
^Dftucellor  to  the  contrary.   In  determining  what  the  par- 
ses agreed  we  are  largely  influenced  by  a  consideration 
of  what  they  have  done.    Mrs.  Dudgeon  testified  that 
after  keeping  the  will  for  a  number  of  years,  she  was  ad- 
vised by  her  son  Arthur  that  it  was  unnecessary  to  keep 
it  any  longer,  and  she  destroyed  it.    Arthur  is  now  dead, 
and  died  before  the  institution  of  this  suit,  but  his  children 
bTSA    ^  "who  survived  him  were  made  parties  to  the  suit. 

^^  ^A  1  ^^^     ^®  right  to  probate  this  will  would  not  be  de- 

^^      I  leated  merely  by  the  delay  in  the  institution  of  this  suit, 

zfe^-  1  although,  with  full  knowledge  of  all  the  facts,  appellant 

9^1^  m  delayed  over  ten  years  in  moving  for  that  purpose.    Yet 

m  this  is  a  circumstance  to  'be  considered  in  determining 

)iit   m  what  action  the  court  should  take.    While  it  is  admitted 

^^    ™  fliere  was  a  will,  appellant  failed  to  prove  its  provisions. 

Section  8062  of  Kirby's  Digest  gives  chancery  courts 
;nrisdiction  to  establish  lost  or  destroyed  wills,  but  it  is 
^iof  suflScient  simply  to  establish  the  fact  that  there  was 
a  vill.  It  is  just  as  essential  that  tho  proof  show  its  pro- 
visiong^  Section  8065  of  Kirby's  Digest  provides  that  no 
7^  Bhall  be  allowed  to  be  proved  as  a  lost  or  destroyed 
^U  Xtnless,  among  other  requirements,  its  provisions  be 
clearly  and  distinctly  proved  by  at  least  one  witness,  a 
^^©ot  copy  or  draft  being  equivalent  to  one  witness. 
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Appellant  makes  no  complaint  as  to  the  disposition 
of  the  personal  property,  and  the  purpose  of  this  lawsuit 
is  to  establish  his  title  to  an  undivided  half -interest  in  the 
lands,  subject  to  the  life  estate  of  his  mother.  He  says 
the  will  gave  his  mother  a  life  estate  in  the  lands ;  but  the 
other  heirs  testified  that  she  has  this  interest  by  virtue  of 
the  family  settlement  made  upon  the  death  of  the  testator. 
According  to  both  contentions,  the  widow  has  a  life  estate 
in  these  lands,  although  the  parties  differ  as  to  the  man- 
ner in  which  she  acquired  it.  According  to  what  we  re- 
gard as  the  preponderance  of  the  evidence  in  this  case, 
the  testator  failed  to  mention  the  names  of  three  of  his 
children,  and  as  to  these  he  died  intestate.  Section  8020 
of  Earby's  Digest.  It  is  true  the  names  of  the  other  two 
children  are  mentioned,  the  appellant  being  one  of  them  ; 
but  the  proof  does  not  show  the  disposition  of  the  real 
estate. 

(2-3)  Moreover,  we  think  the  agreement  which  the 
proof  sihows  these  parties  entered  into  after  the  death  of 
the  testator  was  in  the  nature  of  a  family  settlement,  and 
it  is  the  fixed  policy  of  courts  to  uphold  such  settlements 
where  the  proof  shows  them  to  have  been  made.  There 
are  cases  which  hold  that  an  agreement  between  heirs 
and  legatees  that  a  will  should  not  b^  probated,  and  that 
the  property  should  be  distributed  as  an  intestate  estate, 
is  not  contrary  to  public  policy  and  that  such  agreement 
annuls  the  will.  Phillips  v.  Phillips,  8  Watts  197 ;  String- 
fellow  V.  Early,  40  S.  W.  871.  This  view  of  the  law,  how- 
ever, is  criticised  in  Page  on  Wills  at  section  346,  in  which 
the  author  says  that  the  propriety  of  this  view  of  the  law 
is  very  doubtful,  and  that  the  better  practice  would  be  for 
the  will  to  'be  probated  and  for  the  beneficiaries  then  to 
contract  between  themselves  with  reference  to  the  prop- 
erty given  them  by  the  will,  as  they  would  with  reference 
to  property  acquired  in  any  other  manner.  But  we  are  not 
called  upon  to  choose  between  these  conflicting  views  as 
to  the  rule  that  should  be  adopted  as  a  matter  of  public 
policy  for  the  reasons,  to  summarize,  first,  that  the  proof 
in  this  case  shows  only  that  there  was  a  will,  without 
showing,  with  the  necessary  certainty,  what  its  provisions 
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were,  and,  eecond,  ibecause  the  agreement  reached  was  in 
the  nature  of  a  family  settlement. 

Finding  no  error,  the  decree  is  affirmed. 


Scott  v.  McCraw,  Perkins  &  Webber  Company. 
Opinion  delivered  May  31, 1915. 

1.  PUBADINe    AWD    PBACTICB — CROSS-COMPLAINT — ^ANSWER. — ^Where    pPOOf 

is  taken  which  puts  in  issue  the  allegations  of  a  cro6»<soniplaint 
it  is  not  error  to  permit  the  filing  of  an  answer  to  the  cross-corn* 
plaint,  after  all  the  proof  is  in,  hut  /before  eu4>mi88ion  of  the  case. 

2.  AOnONd — TBAITBFEB  FBOM  LAW  TO  BQUrTY — INVITED  EBSOB. — Appellant 

cannot  complain  when  a  cause  is  erroneously  transferred  to  equity, 
when  done  on  his  motion. 

3.  Actions — transfer  from  law  to  equity — ^acoountino. — A  cause  is 
properly  transferred  from  law  to  equity,  which  involves  the  de- 
termination of  the  prices  which  various  hales  of  ootton  should 
have  brought,  if  sold  in  accordance  with  the  terms  of  the  contract 
he<!ween  the  parties. 

4.  Contracts — commissions — ^usurt. — A  contract  to  pay  commissions 
on  the  flsOe  of  cotton,'  whether  the  same  was  shipped  hy  appellant 
to  appellee  or  not,  held  not  to  be  usurious,  but  in  the  nature  of 
liquidated  damac;es. 

Appeal  from  Pulaski  Chancery  Court ;  John  E.  Mar- 
tineau,  Chancellor;  reversed  on  cross-appeal;  affirmed  on 
appeal. 

STATEMENT  BY  THE  COURT. 

Appellant  was  a  planter  and  merchant  at  Eudora, 
Arkansas,  during  the  years  in  which  the  cotton  involved 
in  this  litigation  was  i^hipped.  The  appellees  were  com- 
mission merchants  in  Moraphis.  Appellant  'bought  cotton 
on  the  streets  of  Eudora  and  shipped  it,  as  well  as  that 
raised  by  his  own  tenants,  to  appellees,  who  had  made  him 
advances  on  it,  and  after  closing  the  transactions  between 
the  parties,  a  balance  was  claimed  by  appellees  of  $2,- 
519.59,  with  interest  at  6  per  cent  from  February  27, 1912. 

Suit  was  filed  by  appellees  on  this  account  in  the  Pu- 
laski Circuit  Court  July  20,  1913.  Appellant  answered, 
allegmg  that  his  instructions  in  regard  to  the  sale  of  his 
cotton  had  not  been  observed,  and  ho  claimed,  by  way 
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of  oross-complaint,  an  excess  over  said  acconnt,  which  he 
claims  resulted  from  appellees'  failure  to  observe  his  in- 
structions. He  afiked  that  the  cause  be  transferred  to  the 
chancery  court  to  purge  appellees'  account  of  illegal 
charges  of  interest,  all  commission  on  cotton  Hot  shipped, 
all  charges  of  storage,  fire  insurance  and  commissions  on 
cotton  liat  was  wrongf uUy  held  by  appellees,  and  further 
that  the  value  of  cotton  at  the  time  it  should  have  been 
sold  in  obedience  to  appellant's  instructions  be  ascer- 
tained by  a  master  appointed  by  the  court  for  that  pur- 
pose and  a  balance  struck. 

Depositions  covering  the  various  issues  in  the  case 
were  taken,  and  before  the  final  submission  of  the  cause, 
appellant  moved  to  remand  it  to  the  circuit  court  on  the 
ground  that,  at  the  time  of  filing  his  answer  and  croes- 
complaint  in  the  circuit  court,  it  was  expected  by  all  par- 
ties that  the  issues  made  would  develop  a  state  of  facts 
that  would  call  for  an  accounting  by  a  master,  and  that 
the  intervention  of  the  chancery  court  would  be  necessary, 
but  he  alleged  in  his  motion  to  remand  that  the  evidence 
taken  bad  developed  the  fact  that  no  accounting  was  nec- 
essary and  no  question  of  equity  jurisdiction  was  in- 
volved. The  motion  was  overruled  and  exceptions  duly 
saved. 

Appellant  moved  the  court  for  a  decree  on  his  cross- 
complaint  except  as  to  the  value  of  the  cotton,  as  to  which 
be  oflFered  proof;  but  this  motion  was  overruled,  and  ap- 
pellees were  permitted  to  file  an  answer,  denying  the  alle- 
gations of  the  cross-complaint.  Thereafter,  the  cause  was 
submitted  to  the  chancellor  upon  a  voluminous  record  and 
a  decree  rendered  in  favor  of  appellees  for  the  sum  of 
$2,003.39,  which  was  the  full  amount  for  which  judgment 
had  'been  prayed  less  the  amount  of  commissions  claimed 
by  appellees  on  cotton  which  appellant  had  contracted  to 
to  ship,  or,  upon  failure  so  to  do,  to  pay  commissions  on 
any  deficiency  at  the  rate  of  $1.25  per  bale.  Both  parties 
have  appealed  from  the  decree. 

Appellant  had  dealt  with  appellees  as  commission 
merchants  and  cotton  factors  for  five  years,  and  during 
this  time  borrowed  large  sums  of  money  and  shipped  a 
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large  quantity  of  cotton,  and  the  evidence  appears  to  show 
mthout  contradiction  that  the  basis  of  their  transaotions 
was  that  appellees  should  advance  money,  which  was  to 
be  repaid  by  appellant  by  the  shipment  of  cotton.  On 
April  9,  1910,  appellant  entered  into  an  agreement  with 
appellees  whereby,  in  consideration  of  the  sum  of  $5,000 
to  ibe  thereafter  advanced,  api)ellant  agreed  to  ship,  dur- 
ing the  cotton  season  of  19J.0  and  1911, 400  bales  of  cotton, 
to  be  sold  by  appellees  on  commission  for  appellant's  ac- 
count, with  a  proviso  that,  in  case  there  was  any  failure 
on  appellant's  part  to  ship  the  cotton  contracted  for,  ap- 
pellant should  pay  commissions,  at  the  rate  of  $1.25  per 
bale,  upon  each  bale  wliich  appellant  hjEid  failed  to  ship. 
Similar  agreements  had  been  made  for  the  shipment  of 
the  same  amount  of  cotton  during  the  previous  years  dur- 
ing which  the  parties  did  business  together,  and  in  some 
of  these  years  a  quantity  of  cotton  in  excess  of  the  amount 
contracted  to  be  shipper!  had  'been  shipped ;  but  the  differ- 
ence between  the  parties  as  to  cotton  not  shipped  in  ac- 
cordance with  the  contract  is  confined  to  the  cotton  year 
of  1910  and  1911. 

Appellant  was  furnished  the  money  contracted  for, 
and  at  the  beginning  of  the  cotton  season,  conunenced 
shipping  to  appellees  cotton  raised  by  him  on  his  own 
plantation  and  other  cotton  purchased  by  him  at  Eudora. 
Appellant  soon  became  dissatisfied  with  the  prices  o»b- 
tamed  for  his  cotton,  and  offered  proof  tending  to  show 
that  his  cotton  was  not  being  sold  at  the  highest  market 
price,  and  that  higher  prices  were  being  obtained  for  sim- 
ilar cotton  in  the  markets  at  Greenville,  Mississippi,  and 
New  Orleans,  and  that  some  of  the  cotton  which  appellant 
had  purchased  at  Eudora  was  sold  in  Memphis  below  its 
cost. 

There  is  a  sharp  conflict  in  the  evidence  in  regard  to 
the  price  which  should  have  been  obtained  for  this  cotton, 
and  this  question  is  involved  principally  in  the  sale  of  cot- 
ton which  was  reported  sold  at  one  price  and  afterward 
Imported  as  having  been  rejected  because  of  the  cotton 
^hig  stained  and  mixed.  The  proof  shows  that  appellant 
^ed  on  appellees  in  November,  1910,  and  directed  that 


Digitized  by 


Google 


136        Scott  v.  McCraw,  Perkins  &  Webber  Co.       [119 

his  cotton  he  held  until  a  price  named  by  him  could  be 
obtained  for  it  Appellant  admits  having  given  this  di- 
rection in  regard  to  holding  his  cotton^  (but  he  says  that 
in  December  thereafter  and  again  in  February,  1911,  he 
called  upon  appellees  and  directed  that  his  cotton  be 
placed  on  the  market  and  sold.  The  evidence  in  this  re- 
spect is  also  sharply  conflicting;  that  on  the  part  of  the 
api>ellant  toeing  to  the  effect  that  hie  directions  were  not 
obeyed,  and  that  considerable  loss  was  sustained  on  that 
account.  Upon  the  other  hand  appellees  testified  that  ap- 
pellant's directions  had  been  followed,  and  that  the  mar- 
ket price  of  all  cotton  had  been  obtained  at  the  time  of  the 
respective  sales  of  the  cotton,  but  that  the  sale  of  the  cot- 
ton had  been  hampered  by  appellant's  directions,  as  a  re- 
sult of  which  they  had  been  comi)elled  to  hold  cotton  while 
the  market  was  high,  and  had  been  required  to  sell  it  when 
the  price  was  low;  and  the  proof  on  the  part  of  appellees 
was  also  to  the  effect  that  some  of  their  most  advan- 
tageous sales  had  been  annulled  because  the  cotton,  on  de- 
livery, did  not  correspond  to  the  samples  under  which  it 
had  been  sold. 

Baldy  Vinson,  S.  M.  Wassell  and  Miles  d  Wade,  for 
appellant. 

1.  The  cause  should  have  been  transferred  to  the 
law  court ;  the  intervention  of  a  court  of  equity  was  not 
necessary  as  developed  by  the  evidence.  106  U.  S.  430; 
33  Atl.  193 ;  4  Wash.  534 ;  108  Ark.  283 ;  19  L.  R.  A.  (N.  S.) 
1064,  and  note ;  70  Ark.  157.  Consent  can  not  give  juris- 
diction.   88  Ark.  1. 

2.  In  addition  to  the  highest  rate  of  interest  allowed 
by  law,  a  charge  of  $1.25  per  bale  for  cotton  not  shipped, 
constitutes  usury.  39  Cyc.  971 ;  59  Ark.  366 ;  93  U.  S.  344; 
160  Fed.  425. 

3.  Appellees  were  liaible  for  damages  for  failure  to 
obey  instructions  as  to  the  sale  of  cotton.  78  Ark.  402,  is 
not  applicable.    31  Cyc.  1451-2-3. 

Riddick  d  Dohyns,  for  appellee. 

1.  The  chancery  court  had  jurisdiction.  22  Ark. 
301;  49  Id.  575;  51  Id.  198;  82  Id.  547;  31  Id.  345.  The 
motion  to  transfer  was  made  by  appellant,  and  the  cause 
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was  transferred  on  his  motion.    74  Ark.  104;  75  Id.  400; 
92  Id.  46;  89  Id.  U3,  etc. 

2.  The  question  of  usury  can  not  be  considered. 
Usury  must  be  specifically  pleaded.  26  Ark.  358 ;  17  Id. 
138 ;  25  Id.  260 ;  30  Id.  145 ;  22  Id.  409. 

3.  The  stipulation  to  pay  commissions  on  cotton 
not  shipped  is  not  usury.  91  Ark.  438 ;  74  Id.  41 ;  58  S.  W. 
314 ;  93  S.  W.  1102 ;  22  S.  C.  367 ;  40  So.  458 ;  59  Ark.  366. 

4.  Appellant's  contention  that  his  instructions  as  to 
the  sale  of  cotton  were  diso»beyed,  is  not  sustained  by  the 
evidence.  Besides,  he  ratified  the  sale  by  silence  and 
failure  to  disapprove  the  sale.  The  chancellor's  finding 
is  not  against  the  preponderance  of  the  evidence. 

Smith,  J.,  (after  stating  the  facts).  (1)  We  think 
no  error  was  committed  in  permitting  appellees  to  file  an 
answer  to  the  cross-complaint  after  the  proof  had  all  been 
taken  and  before  the  case  was  submitted.  The  effect  of 
the  proof  which  had  been  taken  was  to  put  in  issue  the  al- 
legations of  the  cross-complaint,  and  no  prejudice  could 
have  resulted  to  appellant  in  having  the  truth  of  the  alle- 
gations of  his  cross-complaint  formally  denied.  Beekman 
Lbr.  Co.  V.  Kittrell,  80  Ark.  228. 

(2-3)  No  error  was  committed  bj'^  the  court  in  re- 
fusing to  transfer  the  cause  to  the  circuit  court.  The 
cause  was  transferred  to  the  chancen^  court  upon  appel- 
lant's motion,  and  he  is  in  no  position  to  complain  of  that 
action  of  the  court,  even  though  the  order  was  improperly 
made.  It  is  not  contended  that  under  the  allegations  of 
the  pleadings  this  transfer  was  improper.  It  is  only 
urged  that  after  the  proof  had  been  taken  it  then  appeared 
that  there  was  no  groimd  upon  which  the  cause  should 
have  'been  transferred  to  the  chancery  court.  But  we  do 
not  agree  with  that  contention.  If  apx)ellant  is  correct  in 
his  theory  of  this  case,  and  is  entitled  to  recover  the  dam- 
ages claimed  by  him,  these  damages  could  be  ascertained 
only  after  much  accounting.  Under  the  allegations  of  ap- 
pellant's  cross-complaint  numerous  bales  of  cotton  had 
been  sold  at  different  times  at  less  than  the  prevailing 
market  price,  and  a  determination  of  the  price  which  the 
various  bales  of  cotton  should  have  brought  would  have 
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involved  a  consideration  of  the  grades  and  character  of 
the  cottoni  and  in  view  of  the  accounting  which  would 
have  been  necessary  to  determine  those  questions,  if  the 
proof  had  made  it  necessary  to  pass  upon  them,  we  think 
the  case  was  properly  transferred  to  the  chancery  court 

The  principal  question  in  the  case  is  whether  or  not 
ajypellant's  instructions  in  regard  to  the  sale  of  his  cot- 
ton were  obeyed.  The  parties  do  not  disagree  aibout  the 
law  upon  this  subject,  and  appellees  concede  that  it  was 
their  duty  to  have  followed  appellant's  instructions,  but 
they  daim  that  they  did  so.  The  proof  shows  that  some 
of  the  cotton  was  held  for  months,  and  that  a  very  con- 
siderable loss  was  sustained  as  a  result  of  this  action; 
but  appellees  deny  ever  having  received  instructions  to 
sell  the  cotton  ?below  16  cents,  the  price  per  pound  fixed 
by  appellant  when  he  first  ordered  the  cotton  held,  and 
that  this  price  could  not  be  obtained.  We  will  not  under- 
take to  review  the  evidence  upon  this  question,  'but  an- 
nounce our  conclusion  to  be  that  the  finding  of  the  chan- 
cellor does  not  appear  to  have  been  clearly  against  the 
preponderance  of  the  evidence. 

(4)  The  chancellor  disallowed,  however,  the  claim 
for  commissions  lipon  the  cotton  which  appellant  failed  to 
ship,  and  appellees  have  prosecuted  a  cross-appeal  from 
that  finding.  The  decree  of  the  chancellor  in  this  respect 
must  be  reversed.  The  proof  does  not  show  that  this  con- 
tract for  the  shipment  of  cotton  was  designed  as  a  cloak 
for  usury.  Upon  the  contrary,  appellant  had,  in  former 
seasons,  shipped  the  quantity  of  cotton  here  contracted 
for,  and  it  was  in  the  contemplation  of  the  parties  that 
this  amount  of  cotton  should  be  shipped  during  the  season 
covered  by  the  agreement.  Such  provisions  have  been 
upheld  as  a  stipulation  for  liquidated  damages  for  breach 
of  the  contract  to  ship  the  cotton.  Allen-West  Commis- 
sion Co.  V.  Peoples  Bank,  74  Ark.  41 ;  Blackburn  v.  Hayes, 
59  Ark.  366. 

The  decree  of  the  chancellor  upon  the  appeal  is  af- 
firmed, and  upon  the  eross-appeal  his  decree  in  favor  of 
appellees  will  be  modified  and  a  decree  will  be  rendered 
here  for  the  sum  of  $2,519.59,  with  interest  from  Febru- 
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ary  27, 1912,  at  6  per  cent,  the  difference  between  the  de- 
cree here  rendered  and  the  one  pronounced  by  the  court 
below  being  the  amount  due  on  account  of  commissions  on 
cotton  not  shipped. 

MoCuLLocH,  C.  J.,  disqualified  and  not  participating. 


Vallby  Planing  Mill  v.  McDaniel. 
Opinion  delivered  November  9,  1914. 

Nbguoengb — ^iNJXTBY  TO  CHILD — ^PBOxiMATK  CAUSE. — Where  defendant, 
operating  a  eaM  mill,  (permitted  a  truck  loaded  with  himiber  to  stand 
in  its  doorway,  so  that  It  protruded  several  feet  into  a  public 
thoroughifaire,  the  truck  being  so  loaded  that  it  wtwld  require  only 
a  slight  exertion  to  tilt  it  down,  and  a  child,  rpaesing  by  did  at- 
tempt to  play  with  the  truck,  recelTing  an  injury;  held,  the  de- 
fendant was  under  a  duty  to  anticipate  that  children,  passing 
along  the  public  street,  migiht  attempt  to  play  with  .the  truck,  and 
be  injured,  and  that  defendant's  negligence  was  a  question  for 
the  Jury. 

Appeal  from  G^arland  Circuit  Court;  Calvin  T. 
Cotham,  Judge;  affirmed. 

Martin,  Wootton  <&  Martin^  for  appellant. 

1.  We  are  not  unmindful  of  the  rule  of  law  upheld 
m  this  State' that  a  child  can  ibe  guilty  of  negligence  only 
when  he  possesses  sufficient  intelligence  to  realize  the 
effect  of  his  acts ;  but  this  doctrine,  under  the  evidence, 
can  have  no  application  to  this  case.  It  applies  only 
under  the  theory  of  the  **tunrtaible  oases,**  ordinarily 
spoken  of  as  the  ** attractive  danger  doctrine.** 

Before  this  doctrine  could  apply  here,  two  tilings  are 
necessary  to  be  proved :  First,  that  the  loaded  truck 
was  an  attractive  and  dangerous  instrumentality.  Sec- 
ond, that  the  owner  had  knowledge  that  the  injured  party, 
or  other  children,  would  likely  come  in  touch  with  it. 

Neitiher  of  these  essentials  was  present  in  this  case. 
70  Art  331,  335;  100  Ark.  76;  127  N.  C.  328,  52  L.  E.  A. 
359,360. 

2.  While  the  question  of  negligence  in  the  tempor- 
ary use  of  a  street  is  generally  one  for  the  jury,  yet, 
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-where  there  is  no  conflict  on  the  material  points  of  the 
case,  the  question  of  negligence  rightfully  belongs  to  the 
court,  and  it  should  not  be  submitted  to  the  jury.  63 
Ark.  427;  72  Ark.  572;  61  Ark.  549. 

M.  S.  Cobb,  for  appellee. 

1.  The  peremptory  instruction  was  properly  re- 
fused. The  evidence  amply  sustains  the  verdict.  80 
Ark.  190;  98  Ark.  388;  103  Ark.  147. 

2.  Tlie  rule  in  the  *' turntable  cases"  was  not  in- 
voked by  appellee,  and  has  no  application.  Appellee 
was  not  on  appellant's  premises,  was  in  no  sense  a  tres- 
passer, but  was  on  the  pmblic  street. 

3.  **The  owner  of  property  abutting  on  a  highway 
is  under  a  positive  duty  to  keep  it  from  being  a  source 
of  danger  to  the  public  by  reason  of  any  defect  in  struc- 
ture, repair,  use  or  management  which  reasonable  care 
can  guard  againsf    1  Thompson  on  Negligence,  1199. 

While  appellant  had  the  right  to  use  the  street  in 
conducting  its  Ibusiness,  it  was  also  required  to  use  rea- 
sona;ble  care  to  avoid  and  prevent  injuring  others.  It 
was  bound  to  use  reasonaA}le  care  in  loading  its  lumber  so 
that  it  would  not  topple  over  and  fall  upon  children  play- 
ing about  it.  1  Thompson  on  Neg.,  1255;  120  Wis.  443, 
64  L.  E.  A.  183 ;  78  Ark.  251 ;  Id,  426 ;  81  Ark.  178 ;  92  Ark. 
437;  90  Ark.  119. 

4.  The  obstruction  out  into  the  street  was  not  nec- 
essary;  <but  if  there  had  been  a  necessity  for  such  obstruc- 
tion, appellant  was  under  the  legal  obligation  to  use  rea- 
sonable care  to  the  end  that  no  one  be  injured  thereby 
while  passing  in  the  street.  50  App.  Div.  (N.  T.)  158; 
96  App.  Div.  234 ;  24  App.  D.  C.  81. 

Habt,  J.  The  appellant  prosecutes  this  appeal  to  re- 
verse  a  judgment  against  it  for  damages  alleged  to  have 
been  oanxsed  by  the  negligence  of  its  servants.  The  ma- 
terial facts  are  as  follows : 

Apx)ellant  was  engaged  in  manufacturing  lumber  in 
the  city  of  Hot  Springs,  and  had  a  dry  shed  abutting  on 
one  of  the  streets  of  the  city.  Its  servants  loaded  a  two- 
wheel  truck  with  lumber  ranging  in  length  from  eight  to 
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sixteen  feet.  The  truck  was  so  loaded  that  its  two  ends 
■were  nearly  evenly  balanced,  but  the  rear  end  was  heavier 
so  that  if  it  was  placed  on  the  ground  the  front  «nd  woidd 
extend  above  the  ground  four  or  five  feet.  The  truck 
was  left  standing  in  the  door  of  the  dry  kiln  abutting  on 
the  street  with  the  front  end  extending  into  the  street 
about  three  feet.  Roy  McDaniel,  a  boy  of  nine  years  of 
age,  was  walking  along  the  street  going  to  a  store  on  an 
errand  for  his  mother.  He  saw  the  loaded  truck  and 
reached  up  and  caught  hold  of  the  front  end  of  it.  This 
caused  the  truck  to  fall  over  and  crush  him  to  the  ground 
whereby  his  leg  was  broken  and  he  was  otherwise  se- 
verely injured.  ^ 

In  conducting  its  business  appellant's  truck  would 
be  carried  to  the  door  of  the  dry  kiln  and  a  mule  hitched 
to  two  wheels  would  be  backed  up  against  the  truck  and 
the  truck  fastened  to  these  wheels  with  a  hook.  The  lum- 
ber would  rest  on  a  bolster  of  the  wheels  to  which  the 
mule  was  hitched  and  would  be  fastened  down.  When 
the  truck  was  being  hauled  away  other  trucks  would  be 
loaded  and  carried  to  the  door  of  the  dry  shed  so  that 
they  could  be  attached  to  the  wheels  drawn  by  the  mule. 

Witnesses  for  the  plaintiff  testified  that  the  proper 
way  to  load  these  trucks  was  to  load  them  more  heavily 
in  front  and  place  a  prop  under  the  front  end.  Witnesses 
for  the  defendant  said  the  proper  way  to  load  them  was 
to  place  the  heavier  part  of  the  load  on  the  rear  end  so 
that  end  would  rest  on  the  ground  and  the  front  end 
would  be  above  the  ground,  so  that  the  mule  attached  to 
the  front  wheels  might  be  more  easily  backed  under  the 
truck.  Be  that  as  it  may,  the  undisputed  evidence  was 
that  the  loaded  truck  was  placed  in  the  door  of  the  dry 
shed  abutting  on  the  street  and  that  its  front  end  ex- 
tended out  into  the  street  about  three  feet  and  was  about 
four  feet  above  the  groimd  and  that  the  load  of  lumber 
on  the  truck  was  so  evenly  balanced  that  it  required  but 
a  sKght  exertion  to  pull  the  front  end  down. 

The  only  contention  made  by  counsel  for  appellant 
is  that  there  was  no  actionable  negligence  on  the  part  of 
the  appellant  and  that  the  verdict  should  have  been  di- 
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leoted  in  its  favar.  The  language  of  Cooley,  J.,  in  th<^ 
case  of  Powers  v.  Harlow,  53  Mich.  507,  51  Am.  Bep.  154, 
is  peculiarly  applicaible  to  the  facts  in  this  case.  The 
learned  justice  said:  ''Children,  wherever  they  go,  must  ibe 
expected  to  act  utpon  childish  instincts  and  impulses ;  and 
others  who  are  chargeable  with  a  duty  of  care  and  cau- 
tion toward  them  must  calculate  upon  this,  and  take  pre- 
cautions accordingly.  If  they  leave  exposed  to  the  ob- 
servation of  children  anything  which  would  be  tempting 
to  them,  and  which  they  in  their  immature  judgment  mig'ht 
naturally  suppose  they  were  at  liberty  to  »handle  or  play 
with,  they  should  expect  that  liberty  to  'be  taken.  ^' 

The  evidence  shows  that  the  street  aJbutting  on  the 
dry  shed  of  the  appellant  where  appellee  was  injured 
wa^  not  a  very  much  traveled  street  by  footmen,  but  ap- 
pellant, in  the  exercise  of  that  care  which  the  law  requires 
of  an  ordinarily  prudent  person  in  the  conduct  of  his 
business,  was  bound  to  anticipate  that  children  as  well  as 
adults  were  likely  to  be  walking  along  the  street  and  that 
a  child  of  tender  years  might  'be  tempted  to  play  with  a 
loaded  truck  or  to  indulge  in  such  childish  pranks  as  the 
one  in  question.  The  child  was  upon  the  street  where  it 
had  a  right  to  ibe,  and  appellant  should  not  only  have  an- 
ticipated that  children  were  likely  to  walk  upon  the  street 
but  that  they  were  also  likely  to  turn  aside  from  trave! 
and  play  and  meddle  with  a  loaded  truck  which  extended 
out  into  the  street.  Having  left  the  truck  there  heavily 
loaded  with  lumiber  with  the  front  end  sticking  up  and 
the  load  on  the  truck  so  nearly  evenly  balanced  that  only 
a  slight  exertion  was  necessary  to  tilt  it  down,  we  think 
the  negligence  of  the  app>ellant  was  a  question  for  the 
jury.  The  evidence  shows  that  the  truck  had  been  stand- 
ing there  in  that  position  for  about  one-half  hour  and 
one  of  the  servants  of  the  appellant  stated  that  when  it 
was  first  placed  there  a  prop  was  placed  under  the  front 
end  of  it,  but  that  this  prop  had  been  taken  away  ibefore 
the  injury  occurred. 

For  a  discussion  of  the  principle  of  law  bearing  on 
the  question,  see  Busse  v.  Rogers  (Wis.),  64  L.  B.  A. 
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>  Bachmel  v.  Clark,  206  Pa,  314;  Thompson  on  the 
^'^^  of  NegUgence,  Vol.1,  §1048. 
^j^  ^o  objection  has  »been  raised  to  the  instructions  of 
^|r^  "Oonrt.  The  oase  was  properly  snibanitted  to  the  jury 
^^  txhe  question  of  negligence  of  the  appellant  and  con- 
5^|^^^Titory  negligence  of  the  appellee.  The  judgment  will 
^firmed. 


-^^jii 


it 


8A8  CiTT  SOUTHBEN  RAILWAY  CoMPANY  V.  WiLSON. 

Opinion  delivered  November  9,  1914. 

^^BOLLQEJxcB—tLAJLBOADB-^AMABE  BT  FiBB. — In  an  action  foiT  dam- 

^^see  caused  hy  a  Are  escaping  from  defendant  railway  company's 

^^Igbtot-iwaj,  Hie  eyidence  held  to  4sho(w  that  a  section  crew,  in  the 

employ  of  the  railway  company,  were  engaged  in  huming  ofT  the 

lailway  company's  rlght-of-^ay  a  short  time  before  the  fire  which 

destroyed  the  plaintiff's  property. 

3.      NbQLUHENCB — BAILBOADS — DAMAGE    CAUSED    BT    FIBE — ^BIOHT-OF-WAY.-^ 

Where  a  sectiion  crew  of  a  railroad  company  was  seen  engaged  in 
burning  off  its  ricrht-of-way,  a  jury  will  be  justified  in  finding  thai 
a  fire  which  a  short  while  thereafter  burned  over  plaintiffs  ad- 
jacent pasture  field,  was  caused  by  the  negligence  of  the  section 
crew. 

.     3.     BaMAQES^ — DBSTBUCnON    OF   PEBMANANT    IMPBOVEMENTS — MEASUBE    OF 

JUMA0EB, — ^The  measure  of   damM^s  when  permanent  improve- 

mentB  on  a  farm  are  destroyed  by  negligence,  is  the  difference  in 

Value  between  the  farm  without  the  improvements  and  the  farm 

irlth  the  impffxyvements. 

4*      Xy^AMAOEB — DAKAOB  BT  FIBE — NEGLIGENCE. — A.  leased  B  farm  to  B. 

^okt  a  tenn  of  years.  Due  to  defendant's  ne^igence  a  pasture  was 

t>\imed  over,  and  the  fence  around  the  same  destroyed.     Held, 

^    verdict  by  the  jury  was  proper  whdch  covered  the  reasonable 

S'^antal  yahie  of  the  premises  for  the  remainder  of  the  season,  and 

t^be  value  of  the  fence  destroyed. 

-Appeal  from  Little  Eiver  Circuit  Court;  Jefferson 
^-  Cf4)wlvng,  Judge;  affirmed. 

STATEMENT  BY  THE  COURT. 

H.  B.  Wilson  instituted  this  axition  against  the  Kan- 
s^*  City  Southern  Railway  Company  to  recover  damages 
^^T  the  negligence  of  the  defendant's  servants  in  permit- 
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ting  fire  to  escape  from  its  right-of-way,  whereby  his  pas- 
ture was  burned  and  destroyed.  The  plaintiff  had  leased 
the  land  on  which  the  pasture  was  «bumed ;  subsequently 
the  owners  of  the  land  were  also  made  parties  to  the  ac- 
tion.   The  facts  are  as  follows : 

On  the  21st  day  of  October,  1911,  H.  B.  Wilson  leased 
a  tract  of  land  in  little  River  County,  Arkansas,  for  a 
term  of  five  years.  In  1912  about  one  hundred  acres  of 
it  was  enclosed  as  a  pasture.  In  the  pasture  were  red 
top  oats,  peas,  kafir  corn,  bermuda  €Uid  other  natural 
grasses.  On  Saturday  evening,  the  23d  day  of  Novem- 
ber, 1912,  the  pasture  was  burned  over  and  the  grass  and 
other  products  on  it  entirely  destroyed.  A  little  more 
than  a  thousand  fence  posts  and  about  a  half  mile  of 
fence  around  the  field  were  also  destroyed  by  the  fire  and 
about  a  quarter  of  a  mile  of  plank  and  board  fence  around 
his  barn  was  also  burned.  A  part  of  the  fence  destroyed 
by  the  fire  was  adjoining  the  right-of-way  of  the  Kansas 
City  Southern  Railway  Company.  On  Friday  'before  the 
fire  occurred  the  plaintiff  saw  H.  Hic^s,  a  section  fore- 
man and  some  section  men  burning  off  the  right-of-way 
adjoining  the  farm.  It  was  their  custom  to  burn  off  the 
right-of-way  every  fall. 

Two  of  the  tenants  on  the  farm  as  they  went  to  town 
on  Saturday  afternoon  saw  the  section  men  burning  off 
tiie  grass  on  the  right-of-way  of  the  railway  company. 
The  fire  had  not  then  got  off  of  the  right-of-way.  Later 
in  the  afternoon  the  fire  escaped  from  the  right-of-way 
and  burned  the  fence  and  pasture  of  the  plaintiff  as  above 
stated. 

Wilson  testified  that  the  rental  value  of  the  pasture 
was  $150  and  that  a  reasonable  value  of  the  posts  de- 
stroyed was  twelve  to  fifteen  cents  each;  that  it  would 
cost  about  $35  to  replace  the  fence  around  the  pasture 
and  about  $26  to  replace  the  plank  and  board  fence 
around  the  barn.  Another  witness  testified  that  he  had 
bought  some  posts  from  the  plaintiff  Wilson  on  the  farm, 
that  they  were  good  post  oak  posts  and  were  reasonably 
worth  fifteen  cents  each.     Other  facts  will  be  referred 
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to  in  the  opinion.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiffs  in  the  sum  of  $160,  and  the  defendant  has 
appealed. 

Read  <&  McDonough,  for  appellant. 

1.  The  court  should  have  directed  a  verdict  for  ap- 
pellant for  "WBint  of  evidence  to  show  that  the  fire  origi- 
nated upon  the  right-of-way  of  appellant,  and  that  the 
section  men  were  the  employees  of  api)ellant. 

To  sustain  their  camiplaint,  it  was  necessary  that  ap- 
pellees s>hould  prove  that  the  railroad  belonged  to  the 
Kansas  City  Southern  Railway  Company  and  that  the 
section  men  referred  to  were  its  employees.     70  la.  185. 

The  court  should  have  directed  a  verdict  for  appel- 
lant also  because  the  proof  is  wholly  insufficient  to  show 
that  the  employees  set  out  the  fire.  No  presumption  will 
be  indulged  where  a  fact  must  be  established  by  the  bur- 
den of  proof.  There  should  be  positive  proof  connect- 
ing the  fires  and  showing  a  causal  relation  'between  the 
agency  of  the  employees  and  the  existence  of  the  fire.  42 
Pac.  602;  100  S.  W.  504;  71  S.  W.  1073;  83  N.  W.  137;  79 
N.  W.  1032;  75  N.  W.  1114;  47  N.  E.  691;  33  S.  E.  917; 
29  S.  E.  213;  121  Fed.  924;  100  N.  W.  207;  79  N.  W.  310; 
55  S.  E.  270;  110  N.  W.  561;  86  Pac.  1010;  89  Ark.  274; 
97  Ark.  287. 

Evidence  that  the  fire  was  set  out  by  section  men 
would  not  be  sufficient.  The  statute  of  1907  applies  to 
the  setting  out  of  fires  through  the  operation  of  trains  or 
locomotives.  97  Ark.  287.  There  must  be  some  proof, 
in  order  to  show  that  the  fire  was  set  out  negligently, 
that  it  was  done  througb  the  operation  of  a  train  or  loco- 
motive.    Id.;  105  Ark.  374. 

2.  It  was  clearly  error  to  permit  the  plaintiff  to  tes- 
tify as  to  the  reasonable  expense  of  replacing  the  fences. 
The  measure  of  damages  where  permanent  improvements 
are  destroyed,  is  the  difference  in  value  between  the  farm 
with  the  improvements  and  the  farm  without  the  im- 
provements. It  is  not  the  cost  of  reproducing  the  fences. 
73  Ark.  464 ;  82  Ai^k.  387 ;  93  Ark.  46. 

3.  The  measure  of  damages  in  case  of  the  destruc- 
tion of  a  pasture  is  the  reasona:ble  value  of  the  land  with 
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the  pasture,  and  its  value  without  it,  or  the  reasonable 
rental  value  of  the  pasture.  67  Ark.  371 ;  82  Ark.  387 ; 
95  Ark.  297. 

A.  D.  Dvlcmey  and  Steel,  Lake  <&  Head,  for  appelleee. 

BUbt,  J.,  (after  stating  the  facts).  It  is  contended 
by  counsel  for  the  defendant  that  there  is  not  sufficient 
evidence  to  support  the  verdict.  The  testimony  on  the 
part  of  the  plaintiff  shows  that  some  section  men  were 
engiaged  in  (burning  off  the  right-of-way  of  the  railroad 
on  the  Fridiay  before  the  fire  occurred.  This  the  railroad 
company  was  legally  entitled  to  -do.  The  liaibility  of  the 
defendant  to  the  pkdntiff  for  the  destruction  by  fire  of  its 
pasture  and  fence  depends,  first,  upon  the  proof  whether 
it  resulted  from  its  iaet,  and,  second,  whether  the  fire  re- 
sulted from  the  negligence  of  the  defendant  or  its  ser- 
vants in  'burning  off  its  right-of-way.  What  would  con- 
stitute such  negligence  or  want  of  care  and  prudence  as 
would  render  the  railroad  company  liable  for  the  destruc- 
tion (by  fire  from  its  act  in  burning  off  its  right-of-way  de- 
I>endis  upon  the  circumstances  as  they  existed  at  the  time. 
See  Bizzell  v.  Booker,  16  Aiik.  314. 

(1)  The  testinK)ny  of  the  plaintiff,  as  albstracted  by 
the  defendant,  shows  that  a  part  of  the  fence  which  was 
burned  was  on  the  right-of-way  of  the  Kansas  City  South- 
em  Railway  Company  taind  that  some  section  men  were 
engaged  in  touming  off  the  right-of-way  on  Friday  before 
the  fire  occurred  on  Saturday  afternoon.  His  testimony 
also  shows  that  it  was  a  custom  of  the  section  foreman 
and  his  crew  to  bum  off  the  right-of-way  every  fall.  It 
is  now  coaitended  by  counsel  for  the  railway  company  that 
the  proof  does  not  show  that  the  section  men  were  em- 
ployees of  the  defendant  company  nor  that  they  were  en- 
gaged in  burning  off  the  right-of-wtay  on  the  Saturday 
afternoon  that  the  fire  occurred.  As  we  have  already 
seen,  the  testimony  shows  that  a  part  of  the  fence  burned 
was  next  to  the  right-of-way  of  the  defendant  railway 
company  land  the  plaintiff  knew  the  section  foreman  who 
was  engaged  in  burning  off  the  grass  on  Friday.  From 
these  facts  the  jury  might  have  inferred  that  the  section 
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crew  was  in  the  employ  of  the  defendant  railway  com- 
pany. 

The  evidence  of  two  of  the  tenants  shows  that  the 
section  crew  was  also  engaged  in  .burning  off  the  right-of- 
way  on  Saturday  afternoon  just  'before  the  fire  occurred 
and  that  when  they  saw  them  burning  off  the  right-of- 
way  the  fire  had  not  escaped  from  the  right-of-way,  and 
that  there  was  no  other  fire  'burning  in  the  neighborhood. 
From  these  facts  the  jury  might  have  inferred  that  the 
same  section  crew  was  still  engaged  in  burning  off  the 
Tight^f-way  of  the  defendant  company  on  Saturday. 

(2)  It  was  the  duty  of  the  foreman  to  prevent  the 
fire  from  escaping  from  the  right-of-way  of  the  railroad 
compaQy.    There  was  no  other  fire  in  the  neighborhood 
and  the  jury  anight  h-ave  inferred  that  the  section  foreman 
after  burning  off  the  right-of-way,  went  off  and  negli- 
gently left  fire  burning  there.    That  the  wind  which  was 
blowing  at  the  time  fanned  it  into  fiame  and  that  the  fire 
^soaped  from  the  right-of-way  of  the  railway  company 
and  bnmed  the  fence  and  pasture  of  plaintiffs. 

(3)  As  to  the  measure  of  damages  the  court  in- 

stmoted  the  jury  as  follows :    * '  If  you  find  for  the  plain- 

"tiSsy  the  measure  of  your  damages  for  the  posts  that  were 

^'^^ed  on  the  lands  would  be   the   reasonable   market 

^alue  of  the  posts  at  the  time,  as  shown  by  the  evidence. 

The  measure  of  damages  for  the  destruction  of  the  fence, 

^  you  believe  that  the  fence  was  destroyed,  would  be  the 

^asonalble  cost  of  replacing  the  fence  as  it  was  at  that 

*^^-     The  measure  of  damages  for  the  burning  of  the 

^^tire  grass,  pea,  vines,  or  other  stuff  used  for  pasture, 

II  any  ^33  burned,  would  be  the  reasonable  rental  or  usa- 

Wft  v^ue  of  that  pasture  for  the  remainder  of  that  season. 

^  yon  find  for  the  plaintiffs,  then  you  will  take  these 

f^otis  elements  and  add  them  together,  and  6  per  cent 

joterest.upon  the  amount  you  find  from  that  date  until 

^  Present  time.    If  you  find  for  the  defendant,  of  course 

!^^^^  verdict  would  be,  *We,  the  jury,  find  for  the  de- 
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It  is  insisted  'by  counsel  for  the  defendant  that  the 
court  erred  in  permitting  the  plaintiff  Wilson  to  testify 
SB  to  the  reasonable  expense  of  replacing  the  fence  and 
also  in  instructing  the  jury  that  a  part  of  the  measure  of 
damagee  for  the  destruction  of  the  fence  would  be  the 
reasonalble  cost  of  replacing  the  fence  as  it  was  at  that 
time.     Counsel  for  the  defendant  insists  that  the  measure 
of   damages   where   permanent   improvements    are    de- 
stroyed, is  the  difference  in  value  between  the  farm  with- 
out the  improvements  and  the  farm  with  the  improve- 
ments, and  we  are  of  the  opinion  that  counsel  is  correct 
in  this.    But  it  doee  not  follow  that  the  judgment  should 
be  reversed  for  that  reason.    The  only  issue  of  fact  in 
the  case  was  whether  or  not  the   defendants'    servants 
were  negligent  in  allowing  fire  to  escape  from  its  right- 
of-way  to  the  premises  of  the  plaintiffs  and  destroy  their 
fence  and  pasture.    The  jury  returned  a  verdict  for  the 
plaintiffs  for  $160.     The  case  was  tried  on  the  7th  day  of 
June,  1914.     The  fire  occurred  on  the  23d  day  of  Novem- 
ber, 1912.    The  plaintiff  Wilson  testified  that  the  reason- 
able value  of  the  pasture  for  the  remainder  of  that  season 
was  $150.    Other  evidence  shows  that  the  pasture  con- 
tained peas,  kafir  com,  bermnda  and  other  grasses. 
There  is  no  attempt  made  to  contradict  the  testimony  of 
the  plaintiff  Wilson  as  to  the  reasonable  value  of  the  pas- 
ture for  the  remainder  of  the  season,  and  we  think  his 
testimony  in  this  respect  might  have  been  accepted  by 
the  jury  as  undisputed.     The  court  told  the  jury  that  the 
plaintiff  should  be  allowed  6  per  cent,   interest  on  the 
damage  allowed  from  the  time  of  the  fire  until  the  date  of 
the  trial.    Six  per  cent  interest  on  $150  for  the  period  of 
time  from  the  date  of  the  fire  nntil  the  date  of  the  trial 
would  amount  to  about  $10.    Therefore,  it  may  be  said 
that  the  undisputed  evidence  shows  that  the  plaintiff  was 
entitled  to  the  amount  of  damages  allowed  him  by  the 
jury. 

(4)  In  addition  to  this,  another  witness  testified 
that  he  purchased  some  fence  posts  which  were  lying  on 
the  place,  and  that  they  were  worth  fifteen  cents  each. 
The  plaintiff  testified  that  more  than  a  thousand  fence 
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\  were  destroyed  by  the  fire  and  aibout  a  quarter  of  a 
^e  of  plank  land  aboard  fence.  The  jury  bad  a  right  to 
take  into  the  jury  box  with  them  their  common  sense  and 
experience  in  the  every-day  affairs  of  life,  and  when  they 
took  rate  consideration  the  reasonable  rental  value  of  the 
premises  for  the  remainder  of  the  season,  and  the  fact 
that  a  ihalf  mile  of  fence  around  the  pasture  and  a  quarter 
of  a  mile  of  board  and  plank  fence  around  the  bam  was 
destroyed  by  the  fire,  we  think  the  undisputed  evidence 
stows  that  the  plaintiff  was  entitled  to  the  amoxint  of 
^i^mages  allowed  him. 

It  is  also  claimed  by  counsel  for  the  defendant  that 
the  court  erred  in  instructing  the  jury  that  they  might 
take  into  consideration  the  rental  value  of  the  pmsture 
for  the  remainder  of  the  season.    We  do  not  think  the 
court  erred  in  this  respect.    In  the  first  place,  the  own- 
ers of  the  land  and  the  tenant,  Wilson,  were  all  joined  as 
P|5^tilfs  in  the  suit,  and,  in  the  second  place,  the  plain- 
ts Wilson,  had  a  five  years'  lease  on  the  place,  only  one 
year  of  which  had  expired  at  the  time  the  fire  occurred, 
^teref  ore,  the  court  properly  told  the  jury  to  take  into 
^Dsid^ration  the  reasonable  rental  value  of  the  pasture 
^or  tli^  remainder  of  the  season. 

"W'e  find  no  error  in  the  record  and  the  judgment  will 
•^^fianned. 


^o:hool  Distbict  No.  45  v.  School  Distbict  No.  8. 
Opinion  delivered  June  7, 1915. 

^^^^     DI8TBICT8 — DISMEMBEEMENT — MAJORITY    PETITIOX. — ^Property    Can 

^^^t.  ibe  taken  from  one  school  district  and  added  to  another,  under 
^^x^y'fl  Digest,  i§  7544,  except  upon  a  petition  of  a  majority  of  all 
^^^  electors  residing  upon  the  territory  of  the  districts  to  he 
^t^vided. 

p      -Appeal  from   Hot   Spring   Circuit  Oourt;    W.  H. 
^^^"^s,  Judge ;  reversed. 

^.  H.  Vance,  Jr.,  for  appellant. 
Ihe  petition  did  not  contain  a  majority  of  all  the 
etectors  of  the  district,  to  be  ''divided/'    Kirby's  Dig., 
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^  7544 ;  Acts,  1891,  p.  194.  Dietrict  No.  8  was  not  divided, 
and  it  took  a  majority  of  the  electors  of  District  No.  8  to 
give  the  court  jurisdiction.  54  Ark.  134 ;  105  Ark.  47 ;  102 
Ark.  401. 

J.  C.  Ross,  for  appellee. 

The  circuit  court  followed  the  statute.  Kir'by's 
Dig.,  §7544;  54  Ark.  134. 

MoCuLLOcH,  C.  J.  This  is  a  controversy  over  the 
change  of  the  'boundiary  lipe  ibetween  two  adjoining  school 
districts  in  Hot  Spring  County  transferring  about  three 
sections  of  land  from  District  No.  45  and  attaching  the 
same  to  District  No.  8.  The  proceedings  were  inaug- 
urated on  the  i)etition  of  electors  which  constituted  a  ma- 
jority of  the  aggregate  num'ber  of  electors  of  both  dis- 
trix5ts,  but  all  of  the  petitioners  save  one  resided  in  Dis- 
trict No.  8.  There  were  only  two  voters  residing  upon 
the  disputed  territory  sought  to  be  transferred  from  one 
district  to  the  other,  and  one  of  them  signed  the  petition, 
'being  the  only  elector  in  District  No.  45  who  signed.  The 
county  court  ref-used  to  grant  the  prayer  of  the  p>etitian, 
but  on  appeal  to  the  circuit  court  the  pnayer  was  granted 
and  judgment  was  rendered  changing  the  'boundaries  of 
the  districts  so  as  to  transfer  the  disjmted  territory  to 
District  No.  8. 

The  decision  of  the  case  involved  a  construction  of 
the  statute  on  this  subject,  which  reads  as  follows :  *  *  The 
county  court  shall  have  the  right  to  form  new  school  dis- 
tricts or  change  the  'boundaries  thereof  upon  a  petition  of 
a  majority  of  all  the  electors  residing  upon  the  territory 
of  the  districts  to  ibe  divided.*'    Kirby's  Digest,  §  7544. 

On  both  sides  of  the  controversy,  the  case  of  Huds- 
peth V.  Wallis,  54  Ark.  134,  is  cited,  with  the  contention 
that  it  is  decisive  of  this  caae,  but  we  do  not  find  that  it 
has  any  'bearing  on  the  question  now  involved.  In  that 
case,  the  petitioners  were  attempting  to  form  a  new- 
school  district  out  of  territory  taken  from  four  old  dis-  . 
tricts,  and  the  contention  of  those  opi>osing  the  formation 
of  the  district  was  that  the  statute  required  a  petition  of 
a  majority  of  the  electors  of  each  district  to  -be  divided, 
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'but  the  court  held  that  the  statute  meant  that  there  must 
be  a  majority  of  the  aggregate  numher  of  electors  of  all 
the  districts  to  ^be  divided.  The  court,  in  deciding  that 
case,  literoily  followed  the  language  of  the  statute. 

Now,  it  will  fl>e  observed  from  the  narrative  of  the 
facts  that  District  No.  45  is  the  only  one  to  be  divided. 
The  disputed  territory  is  to  be  added  to  District  No.  8, 
hut  that  district  ifl  not  to  be  divided.    So,  if  we  follow 
the  language  of  the  statute  literally,  it  leads  necessarily 
to  the  conclusion  tjiat  a  petition  of  a  majority  of  the  elec- 
tors of  District  No.  45,  whioh  is  the  one  to  be  divided,  is 
required,  and  that  the  number  of  electors  in  District  No, 
Sis  not  to  'be  taken  into  account  at  all  in  determining  the 
requisite  number  of  petitioners  who  could  authorize  the 
eonntj  court  to  make  the  change.    Counsel  for  appellee 
^i*eat  the  statute  as  providing  that  a  petition  of  a  major- 
^ty  of  each  of  the  districts  to  be  affected  is  required,  but 
^b^t  <5alls  for  a  substitution  of  the  word  '* affected'*  for 
^t^  w^ord  used  in  the  statute — a  word  having  an  alto- 
^tlx^r  different  meaning.    It  may  be  argued  also  that 
*^s   <3onstruction  of  the  statute  gives  no  voice  at  all  to 
"^^  c^lectors  of  the  district  to  which  the  territory  is  to  be 
^^*^^<5slied,  but  the  'aaswer  to  that  is  that  they  can  be  heard 
^^  "tlxc  county  court,  where  there  is  a  discretion  vested  to 
^^t^xnnine  whether,  even  though  the  statutory  requisites 
J^"^^^  been  complied  with,  it  is  for  the  'best  interests  of  the 
f^^txricts  for  the  change  to  be  miade.    The  county  court 
^fi  ^ot  ibound  to  grant  the  petition  merely  'because  the  pre- 
r^iTxisites  are  complied  with,  'but  that  court  or  the  circuit 
^^^^*^^»^  on  appeal  may  exercise  a  discretion  in  regard  to 
"^^ing  the  change.    Hale  v.  Brown,  70  Ark.  471 ;  Ste- 
P'^e^^^  V.  School  District,   104  Ark.    145 ;   Carpenter  v. 
^^<^*Mrm(m,  117  Ark.  531, 176  S.  W.  113. 
,         The  court  has  no  authority,  however,  to  make  the 
caaxige  unless  the  statute  has  been  complied  with  by  a 
Y^^^^tetion  of  a  petition  signed  by  a  majority  of  the 
^^^otors  of  the  district  or  districts  to  be  divided.    The 
P^ti-tioii  in  this  case  did  not  come  up  to  the  requirements 
the  statute,  and  therefore  the  circuit  court  erred  in 
^^^^^ting  the  prayer  thereof. 
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The  judgment  is  therefore  reversed,  and  the  cause 
is  remanded  with  directions  to  the  circuit  court  to  enter  a 
judgment  denying  the  prayer  of  the  petition,  as  was  doiie 
by  the  county  court  of  Hot  Spring  Oounty. 


Pearson  v.  State. 
Opinion  delivered  June  7, 1915. 

1.  Continuances — ^absent  witness — ^discretion. — A  coiitinuance  for 
the  term  was  properly  refused  in  a  criminal  trial,  ajBked  on  account 
of  the  absence  of  defendant's  father,  who  was  alleged  to  be  a  mate- 
rial witness  for  the  defense,  when  no  reason  was  shown  why  de- 
fendant's father  was  absent,  when  he  had  recently  been  seen  in  tiie 
nei«:hborhood,  and  where  it  was  not  shown  that  he  would  be  present 
at  the  next  term  of  court. 

2.  'EMdencb — STATEMENTS  OF  ACCUSED. — ^Appellant  was  accused  of 
murder,  and  being  captured  in  Oklahoma,  was  brought  tack  to 
this  State  by  a  special  ofQcer.  On  the  Journey  back  appellant  made 
certain  stajtements  to  the  officer,  admitting  !being  present  when  the 
kiilling  was  done,  ibut  denying  that  ihe  had  done  the  act.  Held, 
evidence  of  these  statements  was  admissible,  in  the  absence  of  any 
showing  that  they  were  not  freely  and  YoUuntarily  made. 

3.  Appeal  and  ebbob— bubden  op  showing  ebbob— pbesumption. — 
Where  it  is  sought  to  reverse  a  judgment  for  the  admission  of  in- 
competent testimony,  the  burden  is  upon  the  appellant  to  show 
error,  as  every  presumption  will  be  indulged  in  favor  of  the  ruling 
of  the  trial  court. 

4.  Pleading  and  pbacticb — ^exceptions  by  bystandebs. — In  order  to 
(preserve  exceptions  by  bystanders,  under  Kliiby's  Digest,  §  §  6225- 
6226,  it  is  necessary  that  tbese  exceptions  be  first  presented  to  the 
trial  court  for  allowance,  and  it  must  also  appear  that  he  rejected 
the  same. 

5.  Pleading  and  pbactice — exceptions  by  bystandebs — how  saved. — 
It  is  a  sufQcient  compliance  with  the  statute,  it  the  exceptions 
made  by  the  aid  of  bystanders  are  presented  to  the  trial  judge, 
and  if  it  is  shown  by  afQdavit  that  the  exceptions  were  presented 
to  the  trial  judge  and  rejected  by  him. 

6.  Pleading  and  pbactice — ^exceptions  by  aid  of  bystandebs — how 
pbesebved — ^duty  of  judge. — ^Whlle  a  trial  judge  should  certify  the 
fact  of  the  presentation  to  him  and  the  rejection  by  him  of  ex- 
ceptions prepared  by  the  aid  of  bystanders,  if  he  positively  re- 
fuses to  do  so,  then,  that  fact  may  ibe  made  to  appear  by  affidavit, 
and  he  may  :be  compeUed  to  do  so  by  mandamus. 
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7.  Criminal  pbocedubb — AcnoN  of  ooubt  in  the  absence  of  the  de- 
fendant.—^In  a  criminal  proeeoutioiL,  after  the  jury  had  retired  to 
consider  their  verdict,  they  addreeeed  a  queetion  to  the  trial  jud^e 
in  -writincTf  9mA  which  the  trial  judge  answered  in  writing,  all  of 
which  was  done  in  the  aibaence  of  the  defendant  and  his  counBel. 
Held,  the  action  of  ^the  court  constituted  ireversible  error. 

8.  'Homicide — sufficiency  of  the  evidence. — In  a  proeecution  for 
homicide,  the  evidence  held  flutficienit  to  warrant  the  returning  of 
a  verdict  flnddng  the  accused  guilty  of  the  crime  of  murder  in  the 
first  degree. 

Appeal  from  Woodruff  Circuit  Court,  Northern  Dis- 
trict; J.  F.  Summers,  Special  Judge;  reversed. 

E.  M.  Carl  Lee  and  F.  E.  Wilson,  for  api>ellant. 

Under  the  act  of  M«ay  31,  1909,  this  -court  will  con- 
sider all  errors  prejudicial  whether  exceptions  were 
FWved  or  not.  A  continuance  should  have  been  granted. 
Defendant  was  diligent.  The  refusal  was  a  flagrant 
«fbuse  of  the  discretion  of  the  court.  60  Ark.  564 ;  71  Id. 
182;  100  Id.  301 ;  73  Id.  180.  Two  days  is  not  a  reason- 
able time.     12  Cyc.  503,  535 ;  95  Ark.  273 ;  50  Id.  49. 

2.  The  court  erred  in  admitting  the  evidence  of  J. 
B.  Kittrell.    It  was  hearsay. 

3.  The  court  erred  in  receiving  and  answering  the 
note  from  the  jury.  The  defendant  was  absent.  No 
prejudice  need  'be  shown.  Kirby's  Dig.,  §  2339;  24  Ark. 
620;  108  Id.  192 ;  44  Id.  331.  All  communimtions  between 
tite  judge  and  jury  after  the  jury  has  retired,  etc.,  must 
be  in  open  court,  the  accused  being  present.  12  Cyc.  681 ; 
8  Ind.  439;  23  111.  283. 

Wm.  L.  Moose,  Attorney  General,  and  Jno.  P. 
Streepey,  Assistant,  for  appellee. 

1.  The  continuance  was  properly  refused.  Matters 
of  continuanee  are  peculiarly  within  the  discretion  of  the 
wurt.    109  Ark.  410. 

2.  KittrelPs  testimony  was  admissible  as  showing  a 
<X)irfes8ion  of  guilt. 

3.  There  was  no  error  in  the  court  receiving  the 
note  from  the  jury.     114  Ark.  452. 

Wood,  J.  Appellant  was  convicted  of  the  crime  of 
murder  in  the  first  degree.     The  indictment  in  due  form 
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ohaFged  the  appellant  of  the  crime  of  mxtrder  in  the  first 
degree  in  the  Jailing  of  one  John  Harris. 

(1)  I.  Appellant  moved  the  court  to  continne  the 
case  on  account  of  the  absence  of  Pomp  Peiarson.  Pomp 
Pearson  was  the  father  of  the  appellant.  His  testimony 
as  set  forth  in  the  motion  for  a  continuance  would  tend  to 
show  an  alibi.  Treating  the  testimony,  therefore,  as  ma- 
terial, did  the  court  err  in  overruling  appellant's  motion 
to  continue  the  case  to  allow  him  to  procure  the  testimony 
of  this  witness,  which  he  set  up  could  be  done  at  the  sne- 
ceeding  term  of  the  court  f  On  the  motion  to  contimie 
the  conrt  heard  the  testimony  of  certain  witnesses  who 
were  deputized  to  serve  the  subpoena  on  the  witness, 
Pomp  Pearson.  One  witness  testified  that  he  went  to 
Pearson's  house  and  was  informed  by  Pearson's  wife 
that  he  was  not  at  home  bnt  would  probably  return  that 
evening.  The  officer  did  not  go  back  to  Pearson's  home 
that  evening  for  the  purpose  of  serving  the  sufbpoena. 

One  witness  testified  that  Pearson  had  forty  acres  of 
laud  in  his  farm,  and  that  if  the  case  was  continued  xmtil 
the  next  term  he  supposed  he  could  be  had.  The  sheriff 
testified  that  the  oflScer  whom  he  deputized  to  serve  the 
sulbpoena  on  Pomp  Pearson  reported  that  he  could  not 
find  him.  He  then  sent  his  regular  deputy  to  Pomp's 
home  and  he  also  reported  that  he  was  not  there  and  had 
not  been  seen  at  home  since  Tuesday  before.  One  Ira 
Stewart  testified  that  he  was  told  that  Pearson  was 
^'afraid  to  come  on  account  of  his  connection  with  steal- 
ing cotton."  Another  witness  testified  that  Pearson,  in 
company  with  Scipio  Jones,  a  lawyer  of  Little  Bode, 
called  at  his  office  on  Friday  afternoon  before  the  trial, 
which  was  had  the  following  Wednesday,  and  that  the 
purpose  of  their  visit  was  to  employ  him  to  assist  in  the 
defense  of  the  appellant,  «but  that  he  informed  them  that 
he  had  been  employed  by  the  prosecution. 

The  court  overruled  the  motion  for  a  continuance, 
and  in  so  doing  did  not  abuse  its  discretion.  The  absent 
witness  being  the  father  of  appellant,  if  appellant  could 
have  proved  by  him  the  facts  as  set  up  in  his  motion  for 
a  continuance,  it  seems  but  reasonable  that  he  would  have 
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fceen  present  If,  as  indicated  <by  witness  Stewart,  Pomp 
Pearson  bad  absented  himself  from  the  court  aad  was 
oouioealing  himself  because  of  fear  of  prosecution,  the 
ftsuoLe  fear  would  likely  cause  him  to  conceal  himself  at  the 
sufhsequent  term  as  well,  and  there  was  no  reasonable  as- 
stiraiioe,  therefore,  that  he  could  -be  had  at  the  following 
term  of  the  court,  and  nothing  was  set  up  in  the  motion 
^^^  nothing  in  the  evidence  indicating  that  there  was  a 
greater  probalbility  of  securing  the  presence  of  the  absent 
"^tness  at  the  following  term. 

The  presence  of  appellant's  father,  Pomp  Pearson, 
^^  Augusta  the  week  (before,  showing  that  he  was  inter- 
ested in  his  son's  defense,  warranted  the  court  in  finding 
^Bft  Ixe  was  in  fhe  community,  but  for  some  reason,  unez- 
Plaiixed,  was  concealing  himself  from  the  court's  process. 
It  ^w^^a^t  within  the  discretion  of  the  court,  under  these  cir- 
^Jl^ttietances,  to  refuse  to  continue  the  case.    Appellant 
7^    x>.ot  show  that  he  would  be  or  could  be  in  any  better 
sitrLa,tion  to  procure  the  testimony  of  Poanp  Pearson  at 
*^^    STicceeding  term.    It  was  incumlbent  upon  appellant, 
f^^^T  the  circumstances,  to  explain  the  absence  of  the 
latlx^r  and  to  set  up  and  show  some  reason  for  believing 
^^^t    if  the  case  was  continued  his  presence  could  be  had 
**^  ^Ixe  subsequent  term.    The  mere  statement  of  these 
•^:J^S8  in  the  motion  was  not  sufficient.    Sullivan  v.  State, 
10&    ^rk.  407,  p.  410. 

Appellant  'also  asked  that  the  cause  be  continued  on 

^!^^^oxuit  of  the  absence  of  a  witness  by  the  name  of  Ira 

•^^^ti^nson,  but  appellant  fails  to  show  that  there  was  any 

^^^*^on  living  in  the  neighborhood  by  the  name  of  Ira 

?^^^*^son,  while  there  was  affirmative  testimony  on  behalf 

^^   "tile  State  to  the  eflfect  that  there  was  no  person  in  the 

??y*^^ty  by  the  name  of  Ira  Johnson.    The  court,  under 

™**^   showing,  correctly  held  that  the  motion  to  continue 

^^^«  Hot  sufficient. 

,  (2-3)     11.    J.  B.  Kittrell,  the   special   officer  who 

J^^-^^ght  appellant  from  Oklahoma,  where  he  had  been  ar- 
^^t^^  after  the  killing  occurred,  was  talking  with  the  ap- 
^^^^^-tit  on  the  train  and  appellant  told  the  witness  that  he 
^^   X^ot  the  man  who  did  the  shooting.    Appellant  told 
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witness  that  on  the  occasion  when  Harris  was  killed  he 
(appellant)  was  in  the  wagon  with  the  negro  who  killed 
Harnsy  and  that  when  he  heard  some  one  coming  he  (ap- 
pellant) jumped  out  of  the  wagon  and  ran  oflf  in  the  field. 
He  told  the  witness  that  after  the  shooting  the  negro  who 
did  the  shooting  caught  up  with  him  (appellant)  and  this 
negro  was  badly  shot  himself  and  gave  out  and  that  ap- 
pellant left  him  and  went  oii.  Appellant  told  witness 
then  about  his  leaving  the  country  and  the  places  where 
he  had  been. 

The  testimony  of  the  witness  Kittrell  was  competent 
as  evidence  against  appellant.  It  tended  to  show  a  con- 
fession on  the  part  of  appellant  to  the  effect  that  he  was 
present  when  Harris  was  killed.  He  denied  that  he  was 
the  party  who  fired  the  fatal  shot,  and  stated  that  another 
negro  did  the  shooting.  The  credibility  of  his  testimony 
was  for  the  jury.  There  is  nothing  in  the  record  to  show 
why  these  statements  were  made  to  the  officer,  and  it  does 
not  appear  that  they  were  elicited  under  the  influence  of 
any  threats  of  punishment  or  promises  of  immunity  from 
iranishment  held  out  by  the  officer. 

The  court  admitted  the  testimony,  and  must  have 
found,  therefore,  that  the  statements  were  freely  and  vol- 
untarily made ;  for  otherwise  these  statements  of  appel- 
lant, in  the  nature  of  a  confession,  would  have  been  in- 
competent. The  appellant  must  show  error,  as  every 
presumption  is  indulged  in  favor  of  the  ruling  of  the  trial 
court ;  and,  in  the  absence  of  testimony  tending  to  show 
that  these  statements  were  not  freely  and  voluntarily 
made,  we  must  hold  that  the  ruling  of  the  court  was  cor- 
rect in  admitting  them.  There  is  nothing  in  the  record 
to  show  that  the  ruling  of  the  court  was  not  in  accord 
with  the  law  as  announced  by  this  court  concerning  the 
admissibility  of  confessions  in  many  cases.  Some  of  the 
more  recent  ones  are  Dewein  v.  State,  114  Ark.  472; 
Greenwood  v.  State,  107  Ark.  568. 

III.  There  are  certain  affidavits  in  the  transcript  to 
the  effect  that  after  the  jury  had  retired  to  consider  their 
verdict,  and  after  they  had  been  out  for  several  hours, 
one  of  them  called  the  sheriff  to  the  door  of  the  room  in 
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which  they  were  deliberating  and  handed  him  a  note  ad- 
dressed to  the  trial  judge.    The  note  was  substantially 
as  follows :    **If  the  jury  should  find  the  defendant  guilty 
as  charged  in  the  indictment  with  a  recommendation  for 
leniency,  has  your  honor  the  authority  and  will  you  as- 
sess his  punishment  at  twenty-one  years  in  the  State  pen- 
itentiary or  for  lifet'^    The  affidavits  were  to  the  effect 
that  the  court  answered  the  above  note  as  follows :  *  *  No. ' ' 
That  when  this  communication  was  had  between  the  court 
aaid  the  jury  neither  the  defendant  nor  his  attorneys  were 
present  and  they  knew  nothing  aibout  it 

There  is  no  reference  in  the  toill  of  exceptions  to  this 
proceeding  and  no  reference  therein  to  these  affidavits 
having  «been  presented  to  the  trial  judge  and  of  his  re- 
ftisal  to  consider  the  same ;  and  nothing  in  the  bill  of  ex- 
<Jeptions  to  indicate  that  such  proceeding  was  had  or  to 
identify  the  affidavits  by  which  it  is  sought  to  prove  that 
tiere  was  such  a  proceeding. 

Counsel  for  appellant  contend  that  they  preserved 
^^iT  exceptions  to  the  above  proceedings  under  sections 
^225  and  6226  of  Kinby 's  Digest,  which  provide : 

'*Sec.  6225.    Where  the  decision  is  not  entered  on 

^^  I'ecord,  or  the  grounds  of  objection  do  not  sufficiently 

^PP^€ir  in  the  entry,  the  party  excepting  must  reduce  his 

^i^^Prtion  to  writing  and  present  it  to  the  judge  for  his 

., ^^^^ance  and  signature.    If  true,  it  shall  be  the  duty  of 

^^  jtidge  to  allow  and  sign  it ;  whereupon  it  shall  be  filed 

^*1^  the  pleadings  as  part  of  the  record,  but  not  spread 

mx^ge  on  the  order  book.    If  the  writing  is  not  true,  the 

V^S^  shall  correct  it,  or  suggest   the   correction  to   be 

^^^,  and,  when  corrected,  sign  it. 

.      *  '  Sec.  6226.    If  the  party  excepting  is  not  satisfied 

/*1^  the  correction,  upon  his  procuring  the  signatures  of 

,.  ^  l)ystanders  attesting  the  truth  of  his  exception  as  by 

^   prepared,  the  same  shall  be  filed  as  part  of  the  rec- 

^^>    etc.'' 

In  Fordyce  v.  Jackson,  56  Ark.  600,  we  said:    **The 

,  ^X>^Ilants  attempt  to  add  to  the  bill  of  exceptions  allowed 

T  tlie  trial  judge  by  presenting  certificates  filed  with  the 

^^>iit  clerk  and  affidavits  attesting  the  truth  of  his  addi- 
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tiomal  exceptions.  But  their  effort  must  prove  futile, 
because  the  record  fails  to  show  that  the  omitted  excep- 
tions were  presented  to  the  judge  for  allowance  and  re- 
jected 'by  him.  It  is  only  where  the  exceptions  are  pre- 
sented to  the  judge  for  allowance  and  are  rejected  by  him 
that  the  statute  permits  them  to  ibe  preserved  by  the  cer- 
tificate and  aJBSdavits  by  bystanders.  When  the  judge  re- 
jects any  part  of  the  bill  of  exceptions  presented  to  hini 
for  allowance  by  either  party,  he  should  certify  that  fact, 
if  the  aggrieved  party  desires,  in  the  bill  of  exceptions. 
The  foundation  is  then  laid  for  preserving  the  excluded 
exceptions  by  the  aid  of  bystanders.  If  the  judge  refuses 
to  certify  this  disallowance  of  any  matter,  it  is  time 
enough  then  to  attempt  to  bring  that  fact  upon  the  record 
by  the  bystanders.  For  aught  that  appears  (here,  the 
judge  allowed  the  bill  of  exceptions,  presented  to  him  by 
the  appellant.  There  ifl  no  intimation  to  the  contrary  in 
the  bill  of  exceptions,  the  certificates  or  the  affidavits.** 

(4)  It  thus  appears  that  in  order  to  preserve  ex- 
ceptions by  the  bystanders,  under  the  statute,  it  is  neces- 
sary that  these  exceptions  be  first  presented  to  the  trial 
court  for  allowance,  and  it  must  also  appear  that  he  re- 
jected the  same.  See,  also,  Vaughcm  v.  State,  57  Ark.  7. 
In  Fordyce  v.  Jackson,  supra,  it  is  pointed  out  that  the 
proper  method  of  showing  that  the  judge  did  reject  the 
same  is  by  his  certificate  in  the  bill  of  exceptions  to  that 
effect. 

In  the  albove  case  there  was  no  showing  of  any  kind, 
either  by  the  bill  of  exceptions,  the  certificate  or  the  affi- 
davits, that  the  excluded  exceptions  had  first  been  pre- 
sented to  the  trial  judge.  The  court  does  not  hold  that 
the  certificate  of  the  circuit  judge  in  the  bill  of  exceptions 
showing  that  he  had  rejected  the  exceptions  made  by  the 
aid  of  bystanders  was  the  only  method  of  showing  that 
such  exceptions  had  'been  presented  and  rejected  by  the 
trial  court.  On  the  contrary,  the  intimation  there  is  that 
if  the  certificates  or  affidavits  had  shown  such  fact  this 
would  have  been  sufficient. 

In  Boone  v.  Goodlett,  71  Ark.  577,  the  appellant  ten- 
dered a  bill  of  exceptions  to  the  trial  judge  for  his  signa- 
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tare  and  lie  refused  to  eign  the  same,  bnt  amended  it  by 
imterlineations  and  erasures.  Thereupon,  appellant  filed 
the  bill  of  exceptions  as  amended  and  a  statement  in  the 
form  of  an  affidavit  by  his  attorney,  in  which  he  stated 
that  he  presented  the  bill  of  exceptions  without  erasures 
or  interlineations  and  that  the  judge  had  amended  it  as 
before  stated,  and  the  api)ellant  filed  the  affidavits  of  by- 
staoiders  to  the  effect  that  the  bill  of  exceptions  was  cor- 
rect as  prepared  and  was  tendered  for  signatures  by  the 
judge,  who  made  the  amendment  by  erasure  and  inter- 
Hneation.  Judge  Battle,  speaMng  for  the  court  concern- 
ing this  state  of  facts,  said :  **This  is  a  substantial  com- 
pliance with  the  statutes.  The  part  of  the  bill  of  excep 
tions  that  was  signed  by  the  judge  appears  in  that  instru- 
ment over  his  signature.  The  amendment  appears  in  the 
bill  of  exceptions,  and  the  affidavits  of  the  bystanders 
show  that  it  was  made  by  the  judge.  It  is  true  that  the 
judge  did  not  certify  that  he  made  the  amendment.  This 
was  not  absolutely  necessary.  •  •  •  The  statutes  do  not 
provide  that  it  should  be  shown  in  any  particular  man- 
ner.^' 

(5)  Under  the  rule  thus  announced  it  is  a  sufficient 
compliance  with  the  statute  if  the  exceptions  made  by  tho 
aid  of  bystanders  are  presented  to  the  trial  judge,  and  if 
it  is  shown  by  affidavit  that  the  exceptions  were  presented 
to  the  trial  judge  and  rejected  by  him. 

In  Boone  v.  Goodlett,  sitpra,  the  attorney  for  the  ap- 
pellant filed  an  affidavit  to  the  effect  that  he  presented 
the  bill  of  exceptions  without  erasures  or  interlineations 
and  that  the  judge  had  amended  it,  and  that  he  was  not 
satisfied  with  the  amendment,  and  that  the  exceptions  as 
prepared  by  him  (the  attorney)  were  correct.  The  court, 
speaMng  of  this  affidavit  of  the  a^ttomey,  said:  **The 
attorney  of  the  ai)pellant  was  not  a  bystander,  and  his 
affidavit  was  not  admissible  to  show  that  the  bill  of  ex- 
ceptions presented  to  the  judge  was  true,  but  it  was  com- 
petent to  show  that  the  appellant  was  not  satisfied  with 
the  amendments. ' ' 

Very  nmoh  the  same  thing  was  done  in  the  instant 
case.    The  attorney  for  the  appellant  filed  an  affidavit  in 
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which  he  states  that  he  presented  the  exception  prepared 
by  him  and  attested  'by  the  ibyetanders  to  the  judge  for 
his  signature  and  certificate,  and  that  the  judge  not  only 
refused  to  certify  to  the  same  as  correct,  but  refused  to 
make  any  corrections  in  the  same  and  refused  to  allow 
the  same  as  prepared,  and  refused  to  certify  his  disap- 
proval thereof  in  the  'bill  of  exceptions. 

(6)  While  the  trial  judge,  in  every  case,  as  sug- 
gested in  the  above  cases,  should  certify  the  fact  of  the 
presentation  and  rejection  by  him  of  the  exceptions  pre- 
pared by  the  aid  of  bystanders,  if  he  positively  refuses  to 
do  so,  then,  under  the  authority  of  the  above  cases,  that 
fact  may  be  made  to  appear  iby  affidavit.  It  will  rarely  oc- 
cur, however,  that  a  trial  judge  will  refuse  to  certify  the 
fact  of  such  presentation  and  rejection,  if  such  be  the  fact, 
and  hence  a  resort  to  the  less  satisfactory  method  of  mak- 
ing such  proof  will  seldom  be  necessary.  His  duty  under 
the  statute  is  clearly  defined  by  the  above  decisions,  and 
where  he  positively  refuses  to  take  any  action  at  all  upon 
the  exceptions  as  thus  presented  he  could  be  compelled  to 
do  so  by  mandamus.  See  Springfield  v.  Fulk,  96  Ark.  316. 
However,  such  seems  to  be  the  case  now  under  review, 
and  ui)on  reconsideration  we  have  reached  the  conclusion 
that  the  exception  as  prepared  by  him  should  have  been 
allowed. 

(7)  Therefore,  treating  the  exception  as  true,  the 
court  erred  in  communicating  with  the  jury  in  the  manner 
set  up  in  this  exception  in  the  absence  of  the  defendant 
and  Ms  counsel.  This  inquiry  on  the  part  of  the  jury  and 
the  answer  thereto  by  the  court  was  tantamount  to  giving 
instructions  to  the  jury  in  the  absence  of  the  defendant 
and  his  counsel.  If  the  appellant  or  his  counsel  had  been 
present,  then  they  might  have  objected  to  the  court's  an- 
swering the  inquiry  in  any  manner  at  all,  and  they  might 
have  objected  to  the  answer  that  the  court  gave.  It  is 
unnecessary  to  determine  whether  the  answer  was  cor- 
rect. 

In  Kinnemer  v.  State,  66  Ark.  206,  the  court  reread 
the  instructions  to  the  jury  in  the  absence  of  the  defend- 
ant exactly  as  at  first  given  before  the  jury  retired  to 
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consider  af  their  verdict.  Of  this  procedure,  we  said: 
"The  instmctions  could  not  'be  reread  in  his  atleence,  for, 
although  they  were  read  'exactly  as  at  first  given,*  the 
defendant  had  the  right  to  iknow  and  see  that  such  was  the 
ease,  «nd  to  'be  present  for  that  purpose. ' '  Citing  Brown 
V.  State,  24  Ark.  620;  Bearden  v.  Staie,  44  Ark.  331.  See 
also  Stroope  v.  State,  72  Ark.  379-80. 

(8)  IV.  There  wae  evidence  to  sustain  the  verdict. 
Wliile  the  testimony  was  coniBicting  there  was  evidence 
adduced  on  behalf  of  the  State  tending  to  show  that  ap- 
pellant, before  the  killing,  had  'brought  a  bale  of  cotton 
into  the  town  of  Grays,  Woodruff  County,  Arkansas,  and 
bad  sold  the  same ;  that  the  next  day  an  officer  came  to 
town  in  company  with  a  man  who  claimed  this  bale  of 
cotton;  that  a  warrant  was  issued  for  appellant,  and  the 
deceased,  Harris,  was  deputized  to  serve  it ;  that  he  was 
aooompanied  by  one  who  knew  appellant  and  went  with 
the  officer  to  identify  him;  that  they  met  appellant  as 
be  was  returning  from  Augusta  on  a  starlight  night ;  that 
aippellant  was  driving  a  wagon ;  that  Harris  and  the  man 
aecomfpanying  him  rode  up  to  the  wagon  and  Harris  told 
appellant  that  he  had  a  warrant  for  his  arrest  and  asked 
the  party  with  him  who  knew  appellant  to  search  him; 
that  as  this  party  started  to  appellant  to  search  him  ap- 
pellant shot  Harris.    • 

This  testimony  was  sufficient  to  warrant  the  jury  in 
finding  that  appellant  wilfully  and  with  malice  afore- 
thought, after  deliberation  and  premeditation,  shot  and 
killed  Harris.  They  were  therefore  warranted  in  re- 
turning a  verdict  finding  appellant  guilty  of  the  crime  of 
murder  in  the  first  degree.  See  Jim  Harris  v.  State,  119 
Ark.  85,  and  cases  cited.  For  the  error  indicated,  the 
judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 
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Helverinq  v.  McDougal.. 
Opinian  delivered  June  7,  1915. 

0OHOOL    DI8TBICT8 — iX)BMATION — DISMEMBERMENT    OF    SINGLE    SCHOOL    DI8- 

TBiGT. — The  county  court  has  no  potwer  to  dismember  a  single 
school  district  by  taking  away  a  part  of  its  territory  and  addins 
it  to,  or  forming  a  common  school  district  with  it  and  other  terri- 
tory. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge;  reversed. 

Eugene  Cypert,  for  appellant. 

The  county  court  has  no  power  to  detach,  or  take 
away,  a  part  of  a  single  school  district  and  add  it  to  a 
common  school  district.  60  Ark.  124;  Kir»by's  Dig.,  §  J 
7668,  7540-7543. 

No  'brief  for  appellee. 

Hart,  J.  Appellants  prosecute  this  appeal  to  re- 
verse a  judgment  of  the  circuit  court  in  the  matter  of  tho 
creation  of  School  District  No.  33  in  White  County,  Ark- 
ansafi. 

The  -county  court  in  creating  the  district  took  away 
from  Bradford  Single  School  District  a  part  of  its  terri- 
tory and  used  it  in  the  formation  of  District  No.  33. 

We  have  heretofore  held  that  l^he  county  court  has  no 
power  to  dismember  a  single  school  district  by  taking 
away  a  part  of  its  territory  and  adding  it  to  or  forming 
a  common  school  district  with  it  and  other  territory. 
Cotter  Special  School  District  No.  50  v.  District  No.  53, 
111  Ark.  79. 

See,  also,  Crow  v.  Special  School  District  No.  2,  102 
Ark.  401,  where  we  held  that  territory  once  organized  and 
estalblished  into  a  rural  special  school  district,  under  act 
of  May  31, 1909,*  as  amended  by  act  of  April  7, 1911,t  can 
not  be  cut  oflf  and  included  within  another  rural  special 
sdhool  district. 

It  follows  that  the  judgment  must  'be  reversed ;  and 
the  i)etition  of  appellees  will  be  dismissed. 


*Act  321,  Acts  1909. 

tAct  169,  Acts  1911.— (Rep.) 
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Witt  v.  State. 
Opinion  delivered  Jaine  7, 1915. 

LUkBCKNT POBSE88ION    OF    BTOLBN    GOODS — OTHER    GOODS — PBBSUMPTION. — 

A  trunk  l>eIonging  to  tlie  •proeecutin«:  witness  was  stolen;  the  trunk 
oontained  various  airticles,  amon^  others  silk  stockings  which 
were  found  in  defendant's  possession  three  weeks  after  the  theft 
Held,  the  Jury  will  l>e  warranted  in  poresuming,  under  the  evidence, 
tbat  the  defendant  stole  the  trunk  and  aJl  its  contents. 

Appeal  from  Colninibia  Circuit  Court;  C.  W.  Smith, 
Jisdge ;  affirmed. 

Killgore  <&  Joiner,  for  appellant. 
There  was  no  evidence  to  sustain  the  verdict.    The 
guilt  was  not  proven  'beyond  a  reasonable  doubt. 

Wm.  L.  Moose,  Attorney  General,  and  Jno.  P. 
Streepey,  Assistant,  for  appellee. 

The  evidence  is  sufficient.    109  Ark.  130;  76. 138. 

Habt,  J.  Mike  Witt  prosecutes  this  appeal  to  re- 
verse a  judgment  of  conviction  against  him  for  grand  lar- 
ceny. 

On  the  evening  of  July  4, 1914,  Idell  Malone  returned 
from  Camden  to  Waldo,  in  Columibia  County,  Arkansas, 
on  the  train.  She  was  not  afcle  to  oibtain  a  conveyance 
for  her  trunk  at  that  time  and  left  it  in  the  depot  that 
iHg^ht.  The  next  morning  her  trunk  was  missing  and  had 
never  'been  found. 

She  testified  that  the  trunk  was  worth  ten  or  twelve 
dollars ;  that  it  had  in  it  three  dresses  which  were  worth 
about  ten  dollars ;  and  isix  pairs  of  silk  stockings  worth 
$4.75. 

About  three  weeks  after  the  disappearance  of  the 
tnmk  appellant  and  his  wife  were  arrested  charged  with 
the  theft  of  the  trunk  and  its  contents.  During  the  ex- 
amining trial  the  father  of  the  prosecuting  witness  went 
with  appellant  to  his  house  to  search  for  the  stolen  goods 
and  appellant  opened  a  drawer  and  showed  him  five  j>airs 
of  silk  stockings  which  he  said  he  had  'bought  in  the  town 
of  Magnolia,  though  he  did  not  remember  at  what  store 
h©  'bought  them.    These  stockings  were  carried  into  court 
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and  were  identified  bj  the  prosecating  witness  as  belong- 
ing to  iher.  Bhe  testified  that  she  identified  some  of  the 
stodkings  by  darned  places  in  them  which  she  had  made 
herself,  and  one  pair  <by  stains  on  them  caused  by  wearing 
them  with  a  pair  of  slippers  whidi  had  faded  on  them. 
She  eaid  she  bought  them  at  Oamden. 

The  appellant  testified  at  the  trial  that  he  bought  the 
stockings  at  a  certain  store  in  Magnolia.  He  denied 
stealing  the  troniky  and  stated  that  he  knew  nothing  what- 
ever albont  it  until  arrested. 

A  clerk  in  the  store  referred  to  testified  that  the  store 
carried  stockings  similar  to  the  ones  exhibited  to  him  but 
said  that  he  did  not  know  whether  the  stoddngs  had  been 
sold  to  appellant. 

The  father  of  the  prosecuting  witness  testified  that 
at  the  time  the  stockings  were  found  in  appellant  *s  house 
he  asked  appellant  where  he  had  'bought  them,  and  that 
he  replied  he  did  not  know,  but  said  that  the  stockings 
had  never  been  worn. 

At  the  examining  trial  the  prosecuting  witnesses  also 
identified  a  pair  of  stockings  then  -being  worn  by  the  wife 
of  ajypellant  as  ^belonging  to  her. 

The  only  ground  upon  which  the  judgment  is  sought 
to  be  reversed  is  that  the  evidence  is  not  suflSd^it  to  sup- 
port the  verdict. 

The  trunk  of  appellant  and  its  contents  were  stolen 
and  secreted  by  some  one.  Three  weeks  thereafter  ap- 
pellant and  his  wife  were  arrested  charged  with  the 
crime.  At  the  time  of  the  arrest,  appellant's  wife  had 
on  a  pair  of  stockings  which  the  prosecuting  witness  iden- 
tified as  her  own,  and  as  having  <been  in  her  trunk  at  the 
time  it  was  stolen.  Five  other  pairs  of  silk  stockings  were 
found  at  the  house  of  appellant  and  identified  by  the 
prosecuting  witness  as  (belonging  to  her,  and  as  having 
been  in  the  trunk.  She  identified  the  sto<Aings  by  darned 
places  on  them  and  'by  stains  on  them.  Appellant  did  not 
attempt  to  explain  his  possession  of  the  stockings  except 
by  saying  that  he  had  'bought  them  new  at  a  certain  store. 
To  corroborate  his  statement,  he  introduced  a  clerk  of 
that  store,  who  stated  that  the  store  carried  goods  of  a 
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sknilar  quality,  'but  etated  that  ibe  did  not  rememl)er 
whether  or  not  he  sold  any  stockings  to  the  appellant. 
This  presented  a  question  of  fact  for  the  jury  to  deter- 
mine as  to  whether  appellant's  clakn  of  title  was  made 
hooieetly  or  whether  it  was  false.  If  his  claim  of  owner- 
ship by  purchase  from  the  store  was  untrue,  this  was  a 
strong  inference  of  his  guilt ;  for  the  profiJecuting  witness 
X)08itively  identified  the  stockings  in  his  possession  as  be- 
longing to  her  and  as  having  been  in  the  stolen  trunk. 
Of  course,  if  the  jury  .believed  the  testimony  of  the  prose- 
cuting witness  they  were  warranted  in  ^believing  that  ap- 
pellant stole  the  six  pairs  of  stockings  of  the  value  of 
$4.75  from  her. 

Counsel  for  appellant  contend  that  even  if  it  be  con- 
ceded appellant  stole  the  stockings  valued  at  $4.75,  that 
the  jury  erred  in  finding  appellant  guilty  of  grand  lai-- 
oeny.  It  will  be  remembered,  however,  that  the  prosecut- 
mg  witness  testified  that  the  stockings  were  in  a  trunk 
along  with  other  goods  of  more  than  the  value  of  $10.  It 
is  evident  that  the  person  who  stole  the  stockings  stole 
the  trunk;  or  at  least  the  jury  might  have  inferred  this 
fact,  for,  as  we  have  already  seen,  appellant  claimed  title 
to  the  goods  in  himself  and  stated  that  he  had  purchased 
them  at  a  store  and  that  they  had  never  (been  worn. 

On  the  other  hand,  the  prosecuting  witness  stated 
that  they  had  -been  worn,  and  that  some  of  them  had  been 
darned  'by  her.  When  we  consider  this  fact,  together 
With  the  further  fact  that  they  were  found  in  the  posses- 
sion of  appellant  about  three  weeks  after  the  trunk  was 
stolen,  we  think  the  jury  was  warranted  in  finding  that 
the  trunk  and  all  its  contents  were  stolen  by  appellant. 
WUey  V.  State,  92  Ark.  586;  Counter  v.  State,  79  Ark.  432. 
It  follows  that  the  judgment  must  'be  affirmed. 
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JoKBS  V.  Sewer  Improvement  District  No.  3  of  Boqers. 
Opimon  delivered  June  7,  1915. 

1.  Municipal  cx>BPOBiLTioNs — ^locai*  impbovsment  distbicts — (npficebs — 
UABUJTT.— In  the  eSbaence  of  a  statute  makinc:  them  liaJble,  an 
action  <^vdll  not  li«  against  a  municipal  corporation  or  local  im- 
(proYement  district,  or  the  officers  thereof,  the  same  being  agencies 
of  the  State  for  governmental  purposes. 

2.  iSBWEB    IMPBOTBMET    distbicts — TAKING    OF    PBTVATB    PBOPEBTT — COM* 

PENBATI0I7.— Sewer  improyement  districts  may  be  formed  in  cities, 
and  outlets  therefor  secured  outside  the  corporate  limits  of  the 
city,  and  as  the  Conotitutlon  fort>ids  the  taking  of  private  property 
for  public  use  without  just  compensation,  the  grant  of  the  Liegis- 
•lature  to  cities  and  towns  to  form  sewer  improvement  districts^ 
and  to  obtain  an  outlet  therefor,  outside  the  corporate  limits  of 
such  municipality,  imposes  upon  such  corporation  the  correlatiTe 
duty  to  make  just  compensation  for  pTopertj  so  taken. 

8.  Municipal  oobpobations  —  polluttno  stbeam  —  sewage  —  uabil- 
ITT— COMPENSATION. — ^Tho  tuming  of  sewage  'by  a  municipal  cor- 
poration into  a  stream  to  the  injury  of  lower  riparian  owners,  is 
within  the  constitutional  provision  requiring  compensation  for 
damaging  property  for  public  use,  and  the  dama^res  should  be  as- 
sessed on  the  theory  of  a  permanent  taking  under  the  right  of 
eminent  domain. 

4.  Sewage — ^polltttion  of  stbeam — ^measube  of  damages. — The  measure 
of  damages  to  a  riparian  owner  from  the  use  of  a  stream  as  an  out- 
let  for  sewage,  by  a  municipal  corporation,  is  the  difference  in  the 
value  of  the  land  before  and  after  the  stream  was  so  used. 

6.  Sewebs — nuisance — duty  of  municipal  cobpobation. — It  ie  the 
duty  of  a  municipal  corporation,  to  so  maintain  its  sewer  system, 
and  the  outlets  thereof,  so  that  they  shall  not  (be  a  nuisance  to 
property  owners. 

6.  Sewebs — tbeatment  of  sewage  chemically — ^duty  of  commission- 
EBS. — ^Where  it  appeared  to  have  been  practicaible,  and  could  be 
done  at  a  reasonable  cost,  heldt  it  was  the  duty  of  certain 
sewer  commissioners,  to  eo  treat  the  sewage  In  the  septic  tank, 
as  to  destroy  the  odors  thereof,  and  render  the  same  otherwise 
unobjectionable,  and  tha/t  it  was  the  duty  of  the  municipal  corpora- 
tion to  maintain  the  sewer  system  in  that  manner. 

7 .  Sewebs — nuisance — evidence. — Evidence  held  to  show  that  a  septic 
<tank,  as  maintained  by  a  city,  constituted  a  nuisance  by  reason  of 
odors  arising  therefrom,  and  the  nature  of  the  material  dis- 
charged into  a  stream,  and  that  the  statutes  authorizing  the  con- 
struction and  maintenance  of  sewer  systems,  did  not  contemplate 
or  authorize  the  maintenance  of  nuisances. 
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8.  Sewers — NtnSANCBs — ^umitations. — The  fact  that  sewers  are  of 
pennanent  constructioii,  does  not  render  the  nuisance,  if  any,  per- 
manent, also,  and  when  a  sewer  system  was  so  constructed  and 
maintained  as  to  conBtitute  a  nuisance,  the  nuisance  is  of  a  con- 
tinuing or  recurring  nature,  and  an  action  by  plaintifBs  on  account 
of  the  nuisance  is  not  barred  by  the  three-year  statute  of  limita- 
tions. 

9.  NxnSAWCB— MAINTENANCE       OF       SEWEB — ^EQUITABLE       BELIEF — EQUITY 

JXTBISDICTION.— 'Where  the  conBtructioin  and  maintenance  of  a  sewer 
constitutes  a  nuisance,  the  m»unlcipal  corporation,  sewer  district, 
or  their  officers,  may  be  enjoined  from  creating  a  nuisance,  or  to 
i^tMite  one  already  created  by  them. 

10.  >SteWEB    DISTRICTS— OOMMISSIONEBS — ^AUTHORITT — CONTROL    BY    CITY. — 

The  object  of  the  organization  of  a  sewer  district  and  the  authority 
of  dts  board  of  commissioners  is  limited  to  the  construction  of  the 
aewer  and  paying  for  same;  and  when  the  improvement  is  com* 
pleted  It  becomes  subject  to  the  control  of  the  city. 

Appeal  from  Benton  Chancery  Court;  T.  H.  Hum- 
phrey, Chancellor ;  reversed. 

Rice  &  Dickson,  for  appellant. 

1.  A  jflagrant  and  dangerous  n-uisance  was  proven. 
102  Ark.  288 ;  85  Id.  553-4 ;  5  Pom.  Eq.,  §  539 ;  93  Ark.  53 ; 
77  Am.  SI  Rep.  335;  92  S.  W.  931-2;  41  Am.  St.  367;  50 
Id.  168 ;  Spelling  on  Injunction  (2  ed.) ,  §  676 ;  15  Cyc.  728 ; 
54  Ark.  144;  Kirby's  Dig.,  §  3965;  63  Pac.  557;  60  S.  W, 
593;  51  Pac.  557;  47  S.  W.  70.  The  injunction  should 
have  been  made  permanent,  after  a  reasonable  time  to 
repair.  Oases,  supra.  The  individuial  members  of  the 
boaid  were  liable.  103  Ark.  270.  The  nuisance  was  con- 
tinuing and  grew  more  aggravated.  It  is  immaterial 
how  appellees  acquired  their  property  or  right-of-way, 
whether  under  the  law  of  eminent  domain  or  by  pur- 
chase. Where  one  nses  his  property  so  unreasonably  as 
to  annoy,  injure  or  endanger  the  contort,  health  or  safety 
of  another,  *  *  *  he  creates  a  nuisance.  It  is  no  defense 
that  the  business  is  conducted  in  a  careful  manner.  102 
Ark.  288.  The  acquiring  of  the  right-of-way  by  condem- 
nation does  not  give  the  right  to  maintain  a  nuisance. 
93  Alt.  53;  77  Am.  St.  53;  92  S.  W.  931. 

Oral  comsent  is  not  sufficient  to  wiarrant  the  establish- 
ment of  the  plant,  or  the  discharge  of  water  on  a  party's 
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land,  and  it  may  <be  recalled.  41  Am.  St.  367 ;  42  Id.  840. 
A  company  is  liaible  to  damages  and  to  ibe  enjoined  from 
farther  contamination  of  a  stream  already  contaminated. 
50  Am*  St.  168.  A  public  agent  is  liaible,  and  injnnotioii 
-will  be  against  it,  if  irreparable  injury  is  done.  Spelling 
onlnj.  (2ed.),^876. 

The  petition  and  ordinance  does  not  antihorize  ai>- 
peUees  to  empty  their  refuse  on  appellant's  premises. 
103  Ark.  270. 

The  appellees,  pro  $e. 

1.  Appellees  were  not  trespassers.  Kirby's  Digest, 
§  §  5674,  2921 ;  103  Ark.  270. 

2.  The  iboard  could  lawfully  go  outside  the  city  lim- 
its to  procure  an  outlet  for  the  sewer  and  enter  on  ajypel- 
lants'  lands  and  appropriate  same  as  an  outlet,  but  ap- 
pellants were  entitled  to  just  compensation  for  damages 
in  a  suit  at  law.  They  have  already  exercised  that  right. 
Kirby's  Dig.,  §  §  2921,  5674;  107  Ark.  442;  El  Dorado  v. 
Scruggs,  113  Ark.  239. 

3.  The  allegations  of  nuisances  were  not  proved. 

Habt,  J.  R.  C.  Jones  and  Martin  Wheatley  insti- 
tuted sei>arate  actions  in  the  chancery  court  against  the 
city  of  Bogers,  Sewer  Improvement  District  No.  3  of  the 
city  of  Rogers,  and  the  individuals  comprising  the  board 
of  commissioners  of  said  improvement  district.  The 
causes  were  consolidated  for  the  purpose  of  trial 

Among  other  allegations  contained  in  the  complaint 
are  the  following: 

That  the  plaintiffs  are  farmers  and  reside  on  their 
farms  near  the  city  of  Rogers,  in  Benton  County,  Ark- 
ansas. 

That  a  natural  drain  or  water  course  runs  through 
their  land  in  which  water  iBows  the  year  round. 

That  a  sewer  improvement  district  was  organized 
in  the  city  of  Rogers  and  sewers  constructed  under  it. 

That  plaintiffs'  farms  were  situated  within  a  mile 
of  the  city  limits,  and  that  they  resided  thereon. 
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And  that  a  septic  tank  was  constructed  near  their 
farms  and  that  the  effluent  from  it  flowed  through  the 
natural  drain  or  water  course  on  their  land. 

The  allegations  of  the  complaint  state  that  the  sep- 
tic tank  was  maintained  in  suoh  a  manner  as  to  constitute 
a  nuisance  and  the  prayer  of  the  plaintiffs  is  that  the 
nuisance  'be  a;bated  and  the  defendants  restrained  from 
maintaining  a  septic  tank  in  such  a  way  as  to  constitute  a 
nuisance. 

The  cause  of  action  against  the  city  of  Rogers  was 
dismissed  toy  plaintiffs  and  upon  a  hearing  of  the  cause 
the  chancellor  dismissed  the  complaint  for  want  of  equity. 
The  plaintiffs  have  appealed. 

(1)  In  the  absence  of  a  statute  making  them  liable 
we  have  held  that  an  action  for  tort  will  not  lie  against  a 
muBi<^pal  corporation  or  local  improvement  district  or  the 
officers  thereof  because  such  corporation  and  their  officers 
axe  merely  agents  of  the  State  for  governmental  pur- 
poses. 'For  cases  in  point  with  reference  to  municipal 
corporations  and  their  officers,  see  the  following :  Brovme 
V.  Bentonville,  94  Ark.  80 ;  Franks  v.  Holly  Grove,  93  Ark. 
260 ;  Gregg  v.  Hatcher,  94  Ark.  54 ;  Gray  v.  BatesviUe,  74 
Aifc  519 ;  Fort  Smith  v.  Dodson,  51  Ark.  447 ;  Fort  Smith 
V.  York,  52  Ark.  84;  Arkadelphia  v.  Windham,  49  Ark. 
139 ;  Trammel  v.  RussellviUe,  34  Ark.  105. 

For  cases  in  point  as  to  improvement  districts  and 
their  officers,  see :  Board  of  Improvement  of  Sewer  Dis- 
trict  No.  2  V.  Moreland,  94  Ark.  380 ;  Wood  v.  Drainage 
District  No.  2  of  Conway  County,  110  Ark.  416. 

Article  2,  section  22,  of  our  Conetitution  provides 
that  private  property  shall  not  be  taken,  appropriated  or 
damaged  for  public  use  without  just  comi)ensation. 

(2)  Under  our  statute,  sewer  improvement  districts 
may  be  formed  in  cities  and  outlets  therefor  secured  out- 
side the  corporate  limits  of  the  city.  See  Kraft  v.  Smoth- 
ers, 103  Ark.  270. 

As  the  Constitution  for*bids  the  taking  of  private 
property  for  public  use  without  just  compensation,  the 
grant  of  the  Legislature  to  cities  and  towns  to  form  sewer 
improvement  districts  and  to  obtain  an  outlet  therefor 
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outside  the  corporate  limits  of  such  municipality  imjwses 
upon  such  corporations  the  correlative  duty  to  make  just 
compensation  for  property  so  taken. 

(3)  In  the  exercise  of  this  power  we  have  held  that 
the  turning  of  sewage  'by  a  municipal  corporation  into  a 
stream  to  the  injury  of  lower  rii>arian  owners  is  within 
the  constitutional  provision  requiring  compensation  for 
damaging  property  for  jyuiblie  use,  and  that  in  such  cases 
the  damages  i^ould  ibe  assessed  on  the  theory  of  a  perma^ 
nent  taking  under  the  right  of  eminent  domain.  Mc 
LoAigMin  v.  City  of  Hope,  107  Ark.  442. 

The  same  principle  was  recognized  in  the  City  of  El 
Dorado  et  al.  v.  Scruggs,  113  Ark.  239,  168  S.  W.  846, 
where  the  sewer  improvement  district  commissioners 
constructed  a  sewer  and  appropriated  the  property  of  a 
land  owner  outside  of  the  limits  of  the  corporation  for 
the  purpose  of  discharging  the  effluent  from  the  septic 
tank  of  the  sewer  district. 

In  the  case  at  bar  the  plaintiffs  instituted  actions  in 
the  circuit  court  for  the  taking  and  damaging  of  their 
property  by  the  sewer  improvement  district  and  recov- 
ered judgments  therefor.  As  we  have  already  seen,  the 
flow  from  the  septic  tank  emptied  into  a  natural  drain  or 
water  course  which  flowed  through  plaintiffs'  land  and 
which  contained  water  throughout  the  year. 

(4)  The  measure  of  damages  to  a  riparian  owner 
from  the  use  of  a  firtream  as  an  outlet  for  sewage  is  the  dif- 
ference in  value  of  the  land  before  and  after  the  stream 
was  so  used.  This  rule  was  laid  down  in  the  case  of 
McLoAighlin  v.  City  of  Hope,  supra,  and  City  of  El  Do- 
rado V.  Scruggs,  supra. 

(5)  In  the  circuit  court  the  plaintiffs  were  allowed 
to  recover  damages  according  to  this  rule,  that  is  to  say, 
they  were  entitled  to  and  allowed  to  recover  damages  for 
the  land  taken  and  damaged  by  the  construction  of  the 
sewer.  The  damages  allowed  in  such  cases  are  those 
which  result  from  a  proper  construction  of  a  sewer.  Ac- 
cording to  the  allegations  of  the  complaint,  after  the 
sewer  was  constructed  it  was  maintained  in  such  a  way 
as  to  constitute  a  nuisance.    The  right  to  construct  sew- 


Digitized  by 


Google 


L 


ABK.]     Jones  v.  Sewer  Imp.  Dist.  No.  3  of  Rogers.        171 

ers  and  drains  implies  no  rig'ht  to  create  a  nuisance,  pub- 
lic or  private.  It  is  the  duty  of  the  commissioners  of  the 
sewer  district  to  construct  the  sewer  so  that  it  will  not 
beoome  a  nuisance  to  any  neighborhood  or  to  any  partic- 
ular inhaJbitant  thereof;  and  it  is  the  duty  of  the  city 
after  the  sewer  'has  'been  turned  over  to  it  to  avoid  the 
same  result  by  properly  maintaining  and  repairing  the 
sewer  after  it  is  constructed.  In  Joyce  on  Nuisances, 
paragraph  284,  page  373,  is  said : 

** Where  municipal,  quasi-municipal,  and  public 
bodies  generally  ^proceed  to  exercise,  or  do  exercise  their 
powers  in  constructing  and  maintaining  great  public 
vorks  of  a  sanitary  nature,  such  as  a  sewerage  system, 
and  the  question  of  the  extent  of  or  limitations  upon  their 
powers  has  come  before  the  courts,  these  powers  and 
the  rights  of  the  puiblic  and  of  private  individuals  in  con- 
nection therewith  have  occasioned  much  discussion.  But 
notwithstanding  certain  decisions  not  in  harmonj  here- 
with, it  may  be  stated  that  even  though  a  municipality 
or  other  -body  has  power  to  construct  and  maintain  a  sys- 
tem of  sewers,  and  although  the  work  is  one  of  great  pirt>- 
Uc  benefit  and  necessity,  nevertheless  such  public  body 
is  not  justified  in  exercising  its  powers  in  such  a  manner 
as  to  create  by  a  disposal  of  its  sewage  a  private  nui- 
aanoe  without  making  compensation  for  the  injury  in- 
flicted or  being  responsible  in  damages  therefor  or  liable 
to  equitable  restraint  in  a  proper  case,  nor  can  these  pub- 
lic -bodies  exercise  their  powers  in  such  a  manner  as  to 
create  a  public  nuisance  for  the  grant  presumes  a  law- 
ful exercise  of  the  power  conferred  and  the  authority  to 
create  a  nuisance  will  not  !be  inferred.  ^ '  See,  also,  2  Dil- 
lon, Mxmicipal  Corporations  (4  ed.),  If  1047,  (5  ed.), 
U740. 

(6)  The  right  conferred  upon  the  sewer  conmiifl- 
•  /lers  to  construct  the  sewer  system  and  to  cbtain  an 
"^et  therefor  outside  the  city  limits,  carried  with  it  the 
•^Ver  to  condemn  lands  necessary  for  the  outlet  and  for 
^e  constructiom  of  the  septic  tank  and  filter  beds.  In  the 
girit  brought  in  the  circuit  court  the  plaintiffs  recovered 
damages  for  all  injuries  to  their  property  as  were  the  nat- 
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ural  and  necessary  result  of  the  "construction  of  the  sewer 
system.  While  it  was  lawful  to  construct  the  sewer  sys- 
tem and  the  plaintiffs  have  received  compensation  for  the 
injury  to  their  property  incident  to  the  construction 
thereof,  it  by  no  means  follows,  that  either  the  city  au- 
thorities or  the  sewer  commissioners  have  the  right  to 
act  in  excess  of  the  powers  conferred  upon  them  by  law. 
In  short,  it  was  the  duty  of  the  sewer  commissioners  to 
use  due  care  in  the  construction  of  the  sewer  system^  aad 
the  same  duty  devolved  upon  the  city  authorities  in  the 
operation  and  maintenance  thereof. 

The  record  shows  that  it  was  practicable  at  a  reason- 
able cost  as  part  of  the  construction  of  the  sewer  system 
to  chemically  treat  the  sewage  in  the  septic  tank  so  that 
the  solid  matter  was  reduced  to  a  liquid  form,  and  the 
noxious  and  harmful  odors  would  to  a  great  extent  be 
eliminated.  It  was  the  duty  of  the  sewer  commissioners 
to  adopt  such  a  method  in  the  construction  of  the  sewer 
system  and  it  was  likewise  the  duty  of  the  city  authorities 
to  use  such  a  method  in  the  maintenance  of  the  system. 

This  brings  us  to  the  question  of  whether  the  sewer 
system  was  operated  and  maintained  in  such  a  manner 
as  to  constitute  a  nuisance. 

The  record  in  this  case  is  long.  Nmnerous  witnesses 
were  called  to  testify,  and  their  evidence  to  a  considerable 
extent  is  conflicting. 

The  evidence  on  the  part  of  the  defendants  tends  to 
show  that  the  sewer  and  the  septic  tank  were  constructed 
in  a  proi)er  manner  and  that  there  was  no  serious  pollu- 
tion of  the  air  and  no  deposit  of  fecal  matter  or  other 
solid  substance  on  the  lands  of  the  plaintiffs  or  on  other 
lands  adjacent  to  the  septic  tank. 

On  the  other  hand,  the  testimony  on  the  part  of  the 
plaintiffs  establishes  the  fact  that  when  septic  tanks, 
filtering  beds  and  other  devices  for  purifying  sewage  are 
constructed,  operated  and  maintained  in  a  proper  man- 
ner, the  solid  matter  which  goes  into  the  septic  tank  is 
reduced  to  a  liquid  form  and  that  the  flow  from  the  septic 
tank  is  practically  odorless  and  that  no  noxious  odors 
of  any  serious  consequence  emanate  from  the  septic  tank; 
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that  the  <K)ntents  of  the  septic  tank  are  chemically  treated 
in  such  a  way  that  the  liquid  which  flows  therefrom  con- 
tains 'but  little  impure  matter. 

Several  witnesses,  including  physicians  and  other  ex- 
perts, testified  that  they  had  been  on  the  land  adjacent  to 
the  septic  tank  and  on  the  land  of  the  plaintiffs  and  that 
fecal  matter  and  other  solid  substances  were  allowed  to 
flow  from  the  tank  along  with  impure  water  and  that  they 
were  precipitated  upon  the  lands  of  the  plaintiflf s.  Thejr 
testified  as  to  the  volume  of  such  8olid  substances  as  were 
allowed  to  flow  from  the  tank  and  to  the  intensity  of  the 
odors  therefrom. 

No  useful  x>tirpose  could  be  served  by  stating  this 
testimony  in  detail ;  it  is  suflBdent  to  say  in  a  general  way 
that  the  testimony  showed  that  the  odor  came  from  the 
decaying  and  putrefying  organic  matter  contained  in  the 
sepfdo  tank  and  that  these  offensive  odors  were  an  indi- 
cation of  weak  septic  action  and  lack  of  purification. 
Some  of  the  water  which  flowed  from  the  tank  was  chem- 
ically treated  and  found  to  contain  colon  bacilli  and  to 
produce  75  per  cent  gas.  The  evidence  of  the  experts 
shows  that  this  could  'have  been  avoided  by  a  proper  op- 
eration and  maintenance  of  the  sewer  system. 

(7)  After  a  careful  consideration  of  the  whole  rec- 
ord, we  are  of  the  opinion  that  the  clear  preponderance 
of  tiie  evidence  shows  that  the  sewer  system  was  operated 
and  maintained  in  such  a  way  as  to  constitute  a  nuisance. 
Our  statute  authorizing  cities  and  towns  to  form  im- 
provement districts  for  the  construction  of  a  system  of 
sewers  did  not  intend  to  authorize  the  creation  of  a 
nmsance. 

(8)  The  defendants  pleaded  the  statute  of  limita- 
tions. The  sewer  system  was  created  and  put  in  opera- 
tion in  April,  1910,  and  the  sewage  has  been  continuously 
discharged  on  the  lands  of  the  plaintiffs  for  a  period  of 
three  years  thereafter.  We  do  not  agree  with  the  con- 
tention of  the  defendants,  however,  that  the  action  is 
barred  by  the  statute  of  limitations.  The  mere  fact  that 
W^ers  are  of  permanent  construction  does  not  render  the 
nuisance,  if  any,  permanent  also.    As  we  have  already 
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seen,  the  nuisaiMJe  in  the  present  case  arose  from  faulty 
operation  and  maintenance  of  the  sewer.  It  was,  there- 
fore, of  a  continuing  or  recurring  nature,  and  the  action 
of  plaintiffs  was  not  barred. 

(9)  The  action  of  the   defendants   in  negligently 
maintaining  the  sewer  approximately  and  eflSciently  con-  Sksoo 
tributed  to  the  nuisance.     Thus  the  fundamental  basis  of 

all  equity  jurisdiction  in  tort  manifests  itself  and  the 
rig'ht  of  the  plaintiffs  to  equitable  relief  is  clear  and  indis- 
putable.    Pomeroy 's  Equity  Jurisprudence,  Vol.  5,  §  514.  | 
See,  also,  Durfey  v.  Thalheimer^  85  Ark.  544;  Jovce  on 
Nuisances,  §  284,  page  373.                                       *  **^"«^ 
As  we  have  already  seen,  this  court  has  uniformly  a^" 
held  that  neither  municipal  corporations  nor  local  im-  SAat^ 
provement  districts  nor  their  oflScers  may  be  sued  at  law  ^tk\m 
for  tort ;  ibut  it  does  not  follow  that  in  a  proper  case  they  ^lad  ck 
may  not  be  enjoined  from  creating  a  nuisance  or  'be  re-  iflntisD 
quired  to  abate  one  already  created  by  them.    Indeed,  Pwnikrrt 
this  affords  ground  for  equitaible  relief  in  actions  like  ^fmiAk 
this.  feoKtj 

(10)  The  object  of  the  organization  of  a  sewer  dis-  ^^<^ 
trict  and  the  authority  of  its  board  of  commissioners  is  ^^^ 
limited  to  the  construction  of  the  sewer  and  paying  for  ^^"^ 
same.  When  completed,  they  become  subject  to  the  con-  ^^^ 
trol  of  the  city.  Pme  Bluff  Water  Co.  v.  Sewer  District,  ^^^ 
56  Ark.  205 ;  City  of  El  Dorado  v.  Scruggs,  supra.  ^^^^^ 

There  is  some  conflict  in  the  testimony  as  to  whether 
or  not  the  construction  of  the  sewer  has  been  completed. 
The  record  shows  that  the  sewer  has  'been  in  operation 
several  years  and  that  owing  to  faulty  construction  its 
oi)eration  has  created  a  nuisance.  This  defect  the  com- 
missioners have  tried  to  remedy,  'but  they  have  not  yet 
succeeded.  It  does  not  definitely  appear  from  the  record 
whether  or  not  the  sewer  has  been  turned  over  to  the  city  l^J^ 

authorities.  It  does  show  that  the  plaintiffs  dismissed 
their  cause  of  action  against  the  city  authorities.  This 
they  s'hould  not  have  done,  and,  inasmuch  as  the  decree  ^ 

must  be  reversed  for  the  causes  albove  stated,  they  will  ^.^^^^'^ 

be  permitted  to  amend  their  complaint,  if  they  are  «d- 


m^ . 


vised  so  to  do,  to  again  make  the  city  a  party  to  the  ae-  "  •'^^ 
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tion;  and  the  chancellor  will  ibe  directed  to  enjoin  the  city 
•authorities  or  sewer  commissioners,  whichever  now  have 
control  of  the  operation  and  maintenance  of  the  sewer 
system,  from  operating  and  maintaining  it  so  as  to  create 
or  continue  a  nuisance  on  the  lands  of  the  plaintiffs. 
It  is  so  ordered. 


Kjlpatrick  v.  Rowan. 
Opinion  delivered  June  7, 1915. 

1.  TKIAL — ^BIGHT    TO    OPEN    AITO    CL08B — ^ACTION    ON    NOTE — NON    COMPOS 

DBnNiiANT.--'In  an  action  on  a  promlBSory  note,  the  defendant's 
guardian  answered,  denied  liability  on  the  ground  that  the  de- 
f aidant  was  nan  compos  mentis,  when  the  note  was  executed; 
held,  the  burden  of  proof  was  on  the  plaintiff  and  he  had  the  right  to 
open  and  close  the  argument. 

2.  Appeal  and  ebbob — gbounds  fob  bevebsal  not  baised  below. — A 
ground  fior  reversal  can  not  be  raised  on  appeal,  which  was  not  in- 
corporated in  the  motion  tor  a  new  trial. 

8,  EriDBNCB— PAYMENT  OF  C0N8IDEBATION. — It  is  Competent  to  show 
that  the  conBideration  haa  not  been  paid  as  recited  in  a  written 
instrument 

4.  Actions — tbansfeb — ^AcrnoN  on  note. — An  action  is  triable  at  law. 
which  is  brought  on  a  promissory  note,  and  the  plea  interposed 
that  the  defendant  was  nan  compos  mentis  when  he  executed  the 
note  and  it  is  proper  for  the  la;w  court  to  refuse  to  transfer  the 
cause  to  equity. 

Appeal  from  Hot  Spring  Circuit  Court;  W.  H. 
Evans,  Judge ;  affirmed. 

STATEMENT  BY  THE  COURT. 

Appellee  brought  suit  against  William  Kilpatrick  on 
a  promissory  note  for  $4,000,  alleged  to  have  been  exe- 
cuted by  said  Kilpatridk  as  consideration  for  the  sale  of 
a  certain  tract  of  land  conveyed  to  him  on  the  9th  day  of 
April,  1912,  by  a  warranty  deed. 

The  complaint  alleged  that  the  note  recited  that  no 
lien  was  retained  for  the  purchase  money  and  that  a  guar- 
dian had  ibeen  appointed  for  said  Kilpatrick  in  Septem- 
ber, 1912,  on  the  alleged  ground  of  insanity. 


Digitized  by 


Google 


176  KiLPATRicK  V.  Rowan.  [119 

The  guardian  answered,  making  a  statutory  denial 
of  the  allegations  relative  to  the  sale  of  the  land  and  the 
execution  of  the  note,  and  alleged  further  the  incompe- 
tency of  the  defendant  to  contract  at  the  time  and  that 
plaintiff  had  on  the  5th  day  of  August,  1912,  conveyed 
certain  other  lands  to  said  Kilpatrick  for  a  certain  desig- 
nated consideration.  That  his  said  ward  was  non  com- 
pos mentis  at  the  time  and  incapaible  of  making  the  con- 
tract aad  that  all  of  the  notes  and  deeds,  including  those 
sued  on  should  'be  cancelled  and  the  property  reconveyed 
to  the  plaintiff  by  authority  of  the  chancery  court.  That 
the  title  should  be  divested  from  the  defendant,  Kilpat- 
rick, and  vested  in  the  plaintiff  and  moved  to  transfer  the 
cause  to  equity,  which  motion  was  denied. 

The  note  was  introduced  in  evidence  and  it  was 
shown  by  the  testimony  of  Mr.  Young,  a  notary  puiblic, 
that  the  note  was  executed  by  Kilpatrick  at  the  time  the 
deed  of  conveyance  of  the  land  was  made  to  him  by 
Bo  wan  and  wife. 

Eowan  also  testified  relative  to  the  transaction  over 
the  objections  of  the  guardian.  There  was  testimony  re- 
lating to  the  value  of  the  lands  and  to  the  mental  capacity 
of  the  maker  of  the  note. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  of  the  note  sued  on,  frcwn  the  judgment 
upon  which  this  appeal  is  prosecuted. 

H.  B.  Mecms  and  Wm.  R.  Duffie,  for  appellant. 

1.  The  transfer  to  equity  should  have  ibeen  allowed. 
The  matter  was  exclusively  of  equitable  jurisdiction,  and 
should  have  'been  settled  in  one  suit.  1  Pom.  l^q*  Jiir., 
§  254;  53  Ark.  303 ;  87  M  85. 

2.  Transactions  with  insane  persons  can  not  be 
proven.    Kirtby's  Dig.,  §  3093. 

3.  Defendant  was  entitled  to  open  and  close  the  ar- 
gument, the  burden  of  proof  being  upon  him.  82  Ark. 
331. 

J.  C.  Ross  and  D.  D.  Glover^  for  appellee. 
1.    The  motion  to  transfer  was   properly  denied. 
The  law  court  bad  jurisdiction.    93  Ark.  103 ;  105  Id.  5. 
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2.  Earby's  Digest,  §  3093,  does  not  apply,  but  if  it 
vas  error  to  admit  the  testimony  of  Rowan,  it  was  waived. 
66  Ark.  292 ;  67  Id.  47 ;  75  Id.  251.  The  fa^ts  testified  by 
Eowan  were  otherwise  proved,  and  the  testimony  was  not 
prejudicial  68  Ark.  607;  74  Id.  417;  82  Id.  447;  105 
Id.  180. 

3.  It  is  permissible  to  show  by  parol  evidence 
the  real  consideration  for  a  deed  for  right-of-way.  86 
Art  309 ;  90  Id.  426 ;  99  Id.  218. 

4.  The  abjection  to  testimony  was  not  made  at  the 
trial,  and  was  not  preserved  in  the  motion  for  new  trial. 
79  Ark.  470;  105  Id.  353;  85  Id.  396-405;  110  Id.  379-388. 

5.  The  iburden  was  on  plaintiff,  and  he  'had  the  right 
to  open  and  close  the  argument.    82  Ark.  331. 

KiBBY,  J.,  (after  stating  the  facts).  (1)  It  is  con- 
tended for  appellant  that  the  court  erred  in  refusing  him 
permission  to  open  and  close  the  argument  to  the  jury 
and  also  in  permitting  the  appellee  to  testify  about  the 
transaction  with  the  ward  of  appellant. 

The  statute  provides  that  **The  burden  of  proof  in 
the  whole  action  lies  on  the  party  who  would  be  defeated, 
if  no  evidence  were  given  on  either  side''  (section  3107, 
Kii*by's  Digest),  and  also  that  it  is  the  duty  of  the  guar- 
dian of  a  person  of  unsound  mind  to  file  an  answer  deny- 
mg  the  material  allegations  of  the  complaint,  prejudicial 
to  such  defendant.    Section  6107,  Kirby's  Digest. 

The  answer  herein  denied  the  execution  of  the  note 
sued  on,  and  if  no  evidence  had  been  introduced,  judg- 
ment must  necessarily  have  been  rendered  for  the  defend- 
ant, and  this  notwithstanding  there  was  no  plea  of  non 

tst  factum.    The  genuineness  of  the   instrument   could 

iiave  ibeen  contested  under  the  denials  of  the   answer. 

8U  Louis,  I.  M.  S  8.  Ry.  Co.  v.  Smith,  82  Ark.  109;  Hall 

y^Ray,  85  Ark.  272. 

Since  the  'burden  of  proof  was  on  the  plaintiff,  he  had 

the  right  to  open  and  close  the  argument,  and  the  court 

committed  no  error  in  its  ruling  upon  the  question.    Sec 

twn  6196,  Sulbdivision  6,  Kipby's  Digest. 
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(2)  No  exceptions  and  o'bjections  to  the  testimony 
of  lappellee  relating  to  the  transaction  with  the  ward, 
William  Kilpatrick,  are  incorporated  in  the  motion  for  a 
new  trial  as  grounds  therefor  and  same  are  thereby 
waived.  8t.  Louis  8.  W.  Ry.  Co.  v.  McNeil,  79  Ark.  470; 
Thomds  V.  Jackson,  105  Ark.  363 ;  Burrow  v.  Hot  Springs, 
85  Ark.  405. 

(3)  The  grounds  numbered  11  and  12  of  the  motion 
for  a  new  trial  are  the  only  ones  that  even  mention  any- 
thing relative  thereto  and  in  one,  it  is  claimed  that  the 
court  erred  in  permitting  the  note  sued  on  to  be  exhibited 
iTi  evidence  and  considered  by  the  jury,  and  in  the  otter 
that  the  court  erred  in  permitting  the  appellee  to  con- 
tradict the  recitals  in  the  deed  of  conveyance  acknowl- 
edging the  jmyment  of  $4,000  in  oash.  Neither  of  these 
assignments  disclose  that  the  objection  was  made  to  the 
competency  of  the  witness  to  testify  about  a  transaction 
with  the  ward. 

The  appellant  guardian,  himself,  introduced  the  deed 
of  conveyance  with  its  recital  of  payment  in  evidence 
upon  cross-examination  of  the  api)ellee,  and  it  is  com- 
plained that  the  court  erred  in  allowing  the  witness  to 
contradict  the  recitals  of  the  deed.  It  is  competent,  how- 
ever, to  show  that  the  consideration  has  not  been  paid  as 
lecited  in  the  written  instrument.  Cox  v.  Smith,  99  Ark. 
218;  Magill  Lbr.  Co.  v.  Lane-White  Lbr.  Co.,  90  Ark.  426. 

Appellee  after  the  recital  of  the  deed  acknowledging 
payment  was  introduced  in  evidence  by  appellant,  stated 
that  he  took  the  note  in  payment  of  the  purchase  money 
of  the  land  and  that  no  lien  was  retained  therefor.  He 
was  testifying  aJbout  the  deed  made  by  himself  and  at 
the  instance  of  the  guardian  in  doing  so.  Moreover,  the 
testimony  of  disinterested  witnesses  showed  the  exeou- 
tion  of  the  note  by  William  Kilpatrick  and  there  was  no 
testimony  attempted  to  be  introduced  showing  the  same 
had  'been  paid,  except  the  recital  of  the  deed  already  men- 
tioned. 

(4)  Neither  did  the  court  err  in  refusing  to  transfer 
the  cause  to  equity.  Appellee  had  the  right  to  bring  his 
action  upon  the  note  in  a  court  of  law  and  to  have  a  trial 
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thereof  by  a  jury  and  appellant's  remedy  at  law  was  ade- 
cjoate,  smoe  he  had  the  right  to  show  that  his  ward  was 
incompetent  to  transact  ^business  at  the  time  of  the  exe- 
cution of  the  note  sued  on,  as  a  defense  thereto.  The 
answer  in  fact  did  noi;  set  up  any  equitable  relief  to  which 
appellant  was  entitled. 

The  evidence  tends  strongly  to  show  that  William 
Kilpatrick  was  of  unsound  mind  and  not  capable  of  con- 
tracting at  the  time  of  the  transaction  and  execution  of 
the  note  and  that  he  was  overreached  and  imposed  upon 
in  the  sale  of  the  lands  at  the  price  agreed  upon,  but  all 
the  issues  were  submitted  to  the  jury  under  fair  instruc- 
tions and  they  have  found  in  appellee's  favor,  and  the 
verdict  is  not  without  sufficient  evidence  to  sustain  it. 

The  record  discloses  no  prejudicial  error  and  the 
judgment  is  affirmed. 


HucKABY  V.  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company. 

Opinion  delivered  June  7, 1915. 

1.     CABBTEBa — OiPEBATION  OP  TRAIN — ^INJURY  TO  PAS8EN0EB — PRESUMPTION. 

—A  prima  facie  case  of  negligence  is  made  out  against  a  railroad 
oomipaaiy  by  piroof  of  an  injury  to  a  passenger  while  iboarding  or 
alighting  from  a  tradn,  caused  by  the  operation  of  the  tradn. 

Z,     CaBBIEBS — OPERATION   OF   TRAIN — ^INJURY    TO   PASSENGER — CONFLICT    OF 

LAWS. — The  presumption  of  negligence  ariees  in  a  suit  brought 
in  this  jurisdiction  upon  proof  of  the  fact  of  injury  to  a  passenger 
by  the  operation  of  a  railroad  train  in  another  State,  where  no 
such  rule  oft>tains,  such  presumption  relating  to  the  iburden  of 
proof  and  is  govemed  by  the  law  of  the  forum. 

S.      CARBIEBS — (»raaELATION    OF    TRAIN — INJURY    TO    PASSENGER — BURDEN    OF 

PROOF. — In  an  action  for  damages  for  personal  injuries,  caused  by 
the  operation  of  a  train,  the  burden  4s  upon  the  plaintift  to  show 
the  fact  of  injury  by  the  operation  of  the  train,  and  the  damage 
resulting  therefrom. 

OABRIEBS — ^INJURY   TO  PASSENOEB— OPERATION    OP   TRAIN. — It   IS  "pPejU- 

r  ^Icial  error  to  tefU  the  jury,  in  an  action  for  damages  for  personal 
injuries  caused  by  the  operation  of  a  tradn,  that  plaintdff  assumed 
the  risk  of  injury,  when  she  became  a  passenger  and  attempted  to 
board  the  said  train,  while  the  same  was  at  a  stop  at  a  station  to 
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receive  passengere,  (by  reason  of  a  lurch  or  Jerk  of  the  train,  wh&l# 
the  same  waa  at  a  8tof>. 

Appeal  from  Grant  Circuit  Court;  W.  H.  Evtms. 
Judge;  reversed. 

STATEMENT  BY  THE  COURT. 

This  cause  is  revived  here  in  the  name  of  Amis,  ap- 
pellant's administrator,  because  of  her  death  pending  the 
appeal. 

Plaintiff  brought  this  suit  for  personal  injuries  al- 
leged to  have  been  received  while  she  was  attempting  to 
board  defendant's  train  at  Alexandria,  La.,  alleging  that 
she  started  to  step  from  the  box  to  the  lower  step  of  the 
car;  that  it  lurched  suddenly  backward  and  threw  her 
against  the  steps  and  as  she  straightened  up  it  lurched 
forward  and  caught  her  foot  in  the  space  between  the 
tread  of  the  lowest  step  and  the  rise  between  the  steps 
and  that  she  fell  backward,  straining  and  injuring  her  leg 
permanently. 

Her  testimony  tended  to  support  the  allegations  of 
the  complaint,  and  physicians  testified  that  she  had  sus- 
tained severe  injuries  to  her  left  foot. 

On  the  other  band,  the  testimony  for  the  railroad 
company  tended  to  show  that  there  was  no  jerk  or  lurch 
of  the  train  whatever  during  the  time  passengers  were 
getting  on,  on  the  occasion  when  plaintiff  claimed  to  be 
injured  and  none  of  the  crew  saw  her  falling  and  that 
no  complaint  was  made  that  she  had  received  an  injury. 

Her  reputation  was  shown  to  'be  Jbad,  and  the  proof 
also  tended  strongly  to  show  that  the  steps  of  the  coach 
were  solid  metal,  with  no  space  whatever  between  the 
tread  and  the  rise  and  that  there  was  no  defect  therein 
and  no  place  where  her  foot  could  have  beeil  caught  or 
fastened. 

Other  witnesses  testified  that  she  had  received  an  in- 
jury to  her  foot  at  the  town  of  Eros,  La.,  where  she 
stepped  through  a  bridge  or  defective  sidewalk,  or  into  a 
pile  of  refuse  of  some  kind  and  that  she  was  crippled 
thereby. 
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The  court  charged  the  jury,  giving  over  appellant's 

objection  instructions  numbered  2, 14  and  15,  as  follows : 

**2.    The  burden  is  upon  the  plaintiff  in  this  case  to 

prove  all  of  the  material  allegations  in  her  complaint, 

and  before  she  can  recover,  she  must  prove  these  by  a  pre- 

IK>nderaDce  of  the  evidence ;  that  is,  a  greater  weight  of 

the  evidence,  and  unless  she  has  done  so,  you  must  find 

for  the  defendant. 

14.  You  are  instructed  that  unless  plaintiff  has 
shown  by  a  preponderance  or  greater  weight  of  the  evi- 
dence that  the  injuries  alleged  in  her  complaint  are  the 
result  of  some  negligent  act  of  the  defendant,  its  agents 
or  servants,  then  ©he  can  not  recover,  it  matters  not  how 
she  may  have  received  her  injuries,  or  what  the  extent  of 
her  injuries  is. 

15.  You  -are  instructed  that  even  though  you  may 
believe  from  the  evidence  that  plaintiff  fell  while  she  was 
att^npting  to  board  the  train,  and  even  though  you  may 
f^irther  believe  that  she  was  injured  by  the  fall ;  yet  this 
^  ^ot  sufficient  to  entitle  her  to  recover,  unless  she  go 
*^rther  and  prove  by  a  greater  weight  of  the  evidence 
toBt  the  cause  of  such  fall  was  some  act  of  negligence  on 
ih^  part  of  the  railway  company,  and  if  she  fell  from 

same  other  cause  other  than  some  act  of  negligence,  on 
&^  part  of  the  railway  company,  then  she  can  not  recover, 
azui  your  verdict  will  be  for  the  defendant.  *' 
-Aoid  also  12  and  13,  as  follows : 

*  *  12.    You  are  instructed  that  when  one  becomes  a 
V^s^xiger  on  a  railroad  train,  that  he  assumes  all  risk  of 

•  ^^    injured  by  the  usual  and   ordinary   lurches   and 
J^rfe:^    of  the  train;  and  if  plaintiff's  alleged  injuries  oc- 
^^^c3  from  such  lurch  or  jerk,  then  she  can  not  recover, 
*  ^our  verdict  will  be  for  the  defendant. 

*  *  13.  You  are  instructed  that  contributory  negli- 
o^^^2<^^  on  the  part  of  the  plaintiff,  if  any  degree,  however 
1  ,^-^-X,  will  'bar  a  recovery  on  her  x)art ;  therefore,  if  you 
J.  ^"^"^e  from  the  evidence  that  plaintiff  was  guilty  of  neg- 
.^^^*^Oe  in  the  least  degree  which  contributed  to  her  in- 
Jr^*^>  then  she  can  not  recover,  and  your  verdict  will  be 
^^^  tOcie  defendant.'' 
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The  jury  returned  a  verdict  against  plaintiff,  and 
from  the  judgment  thereon  this  appeal  is  prosecuted. 

Wynne  <&  Harrison,  for  appellant. 

1.  A  prima  facie  ease  of  negligence  is  made  against 
a  railway  company  /by  proof  of  an  injury  caused  'by  the 
operation  of  its  train,  and  thereupon  the  burden  is  upon 
the  company  to  show  that  it  was  not  negligent.  Bariby's 
Dig.,  §  6773;  73  Ark.  548;  81  Id.  579;  83  Id.  221;  87  Id. 
581;  87  Id.  308;  113  Ark.  265.  The  instructions  placed 
the  burden  on  plaintiff  to  show  negligence.  This  was 
error. 

2.  Instruction  No.  12  was  erroneous  and  prejudi- 
cial. 87  Ark.  581-308 ;  215  Fed.  Eep.  37 ;  108  La.  423 ;  111 
La.  395,  etc. 

3.  Instructions  11  and  13  are  abstract.  101  Ark. 
537. 

E.  B.  Kinsworthy,  W.  R.  Donhom  and  T.  D.  Craw- 
ford, for  appellee. 

1.  The  'burden  was  on  plaintiff  to  prove  negligence. 
16  Cyc.  934-5;  74  Ark.  607;  57  Id.  136;  Kinby's  Dig.,  §  ^ 
3106-7. 

2.  To  hold  a  carrier  liable  for  injury  to  a  passenger 
by  reason  of  a  jolt  of  the  car,  or  jerk,  plaintiff  must  show 
that  it  was  caused  by  the  carrier's  negligence.  7  L.  R. 
A.  (N.  S.)  1076.    73  Ark.  548  does  not  apply  here. 

3.  The  twelfth  instruction  was  not  erroneous. 
While  it  is  the  duty  of  the  carrier  to  use  the  highest  de- 
gree of  care  practicable,  it  is  not  responsible  for  inju- 
ries from  jerks  and  bumpe  of  cars  usually  incident  to 
such  trains  when  operated  with  such  care.  2  Moore  on 
Carriers,  p.  1220;  58  S.  W.  526;  72  Id.  717;  36  Id.  247;  5 
N.  Y.  63 ;  135  Ala.  417 ;  7  L.  E.  A.  (N.  S.)  1078. 

Kjrby,  J.,  (after  stating  the  facts).  (1)  The  rule 
is  so  well  established  in  this  State  as  to  be  no  longer 
questioned  that  a  prima  facie  case  of  negligence  is  made 
out  agiainst  a  railroad  company  by  proof  of  an  injury  to 
a  passenger  caused  by  the  operation  of  its  train.  Sec- 
tion 6773,  Kirby's  Digest;  Barring er  v.  St.  Louis,  I.  M.  d 
8.  Ry.  Co.,  73  Ark.  548;  K.  C.  Sou.  Ry.  Co.  v.  Davis,  83 
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Ark.  221;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Stell,  87  Ark. 
308;  St.  Loms  &  S.  F.  Rd.  Co.  v.  Coy,  113  Ark.  265,  168 
S.  W.  1106. 

And  the  rule  is  the  same  when  the  injury  results 
from  the  operation  of  the  train  to  the  passenger  while 
boarding  or  alighting  from  the  train,  St.  Louis,  I.  M.  <& 
S.  Ry.  Co.  Y.  Stell,  supra;  Kansas  City  S.  Ry.  Co.  v.  Dor 
vis,  supra;  St.  Louis,  I.  M.  d  S.  Ry.  Co  v.  Briggs,  87  Ark. 
581;  Choctaw,  Okla.  <&  Gulf  Rd.  Co.  y.  Hickey,  81  Ark. 
579;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Williams,  117  Ark. 
329. 

(2)  The  presumption  of  negligence  arises  in  a  suit 
brought  in  this  jurisdiction  upon  proof  of  the  fact  of  in- 
jury to  a  passenger  by  the  operation  of  a  railroad  train 
in  another  State  where  no  siich  rule  obtains,  such  pre- 
sumption relating  to  the  burden  of  proof  and  being  gov- 
erned by  the  law  of  the  forum.  St.  Louis  &  S.  F.  Ry. 
Co.  V.  Coy,  113  Ark.  265, 168  S.  W.  1106. 

It  is  contended  that  said  instructions  2,  14  and  15 
contravene  this  well  estalblished  rule  of  law  and  that  the 
court  erred  in  giving  them. 

(3)  Instruction  numbered  2  only  tells  the  jury  that 
the  'burden  is  upon  the  plaintiff  to  prove  the  material 
allegations  of  her  complaint  by  a  preponderance  of  the 
evidence  and  there  was  no  error  in  giving  it,  the  plaintiff 
being  required  to  prove  by  a  preponderance  of  the  testi- 
mony that  she  was  injured  while  attempting  to  board  the 
train  by  the  sudden  lurching  or  jerking  of  it.  Such  facts 
being  proved,  the  presumption  arises  that  the  railroad 
company  was  negligent  without  any  further  proof  of  any 
negligent  act  upon  its  jmrt. 

This  presumption  of  law,  however,  does  not  affect 
the  burden  of  proof  nor  relieve  plaintiff  from  showing 
the  fact  of  injury  by  the  operation  of  the  train  and  the 
damage  resulting  therefrom.  16  Cyc.  934-5 ;  Prescott  <& 
^V.  W.  Ry.  Co.  V.  Brown,  74  Ark.  607 ;  Railway  v.  Taylor, 
57  Ark.  136 ;  Kirby 's  Digest,  §  §  3106, 3107. 

The  only  question  for  the  jury  was  whether  plaintiff 
^*as  jerked  or  thrown  down  by  the  starting,  jerking  or 
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lurching  of  the  train  while  she  was  attempting  to  'board 
it  as  a  passenger,  and  after  it  had  come  to  a  etop  for  that 
purpose,  and  by  instru<jtions  14  and  15,  the  court  only 
meant  to  tell  the  jury  that  notwithstanding  appeUant 
proved  she  fell  and  was  injured  while  attempting  to 
board  the  train,  she  must  go  further  and  establish  the 
fact  that  the  fall  was  caused  by  some  negligent  act  of  the 
railroad  company,  or,  in  other  words,  by  the  jeriking  and 
lurching  of  the  train  after  it  had  stopped  to  take  on  pas- 
sengers, which  was  the  only  question  of  negligence  sub- 
mitted to  the  jury  for  their  consideration. 

If  appellant  feared  that  the  jury  did  not  understand 
or  might  be  misled  by  the  particular  language  of  the  in- 
struction, she  should  have  made  a  specific  objection 
thereto  and  the  court  would  doubtless  have  eliminated  it. 

(4)  We  agree  with  appellant's  contention  that  in- 
struction numlbered  12  is  erroneous  and  prejudicial.  It 
is  not  a  correct  statement  of  the  law  relating  to  the  case 
made.  This  appellant  was  attempting  to  board  the  train 
after  it  stopped  and  during  the  reasonable  time  it  was 
supposed  to  stand  for  allowing  passengers  to  euKbark, 
and  the  train  was  not  expected  to  move,  lurch  or  jerk  in 
such  a  way  as  to  endanger  her  safety  in  so  doing,  and  she 
assumed  no  risk  of  injury  therefrom,  as  the  instruction 
erroneously  told  the  jury.  For  tiie  error  in  giving  tihis 
instruction,  the  judgment  will  be  reversed. 

Instructions  numlbered  11  and  13,  relating  to  the  duty 
of  appellee  not  to  hold  its  train  more  than  a  reasonable 
time  for  the  embarkation  of  passengers  and  that  contrib- 
utory negligence  upon  the  part  of  the  plaintiflf  in  attempt- 
rag  to  board  the  train,  would  ibar  her  recovery,  appear  to 
be  abstract,  there  ibeing  no  testimony  in  the  record  to  sup- 
port them. 

For  the  error  in  giving  said  instruction  numibered 
12,  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 
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McKbnzie  v.  Cbowlby,  Adminibtbatob. 
Opinion  delivered  June  7, 1915. 

iUKMnaSTBATION — ^APPBAL  FROM  OBDEB  OT  PROBATE  COUBT — BOND  FOB  C08TB. 

— A  physician  presented  a  claim  for  professional  services  rendered 
deceased  during  his  last  ilkiess.  The  claim  was  disallowed,  and 
the  prohate  oou^rt  gave  Judgment  in  the  physician's  f^vor  for  a 
sum  lees  than  his  claim.  Held^  on  an  appeal  from  this  order  to 
the  circuit  court,  that  the  claimant  -was  not  required  to  give  a 
bond  for  costs  under  Kilty's  Digest,  §  1848,  as  amended  hy  Act 
No.  827,  Acts  1909,  p.  956. 

Appeal  from  Greene  Circuit  Court;  J.  F.  GanUney, 
Judge;  reversed. 

W.  W.  Bandy,  for  appellant, 
n  There  is  no  amibiguity  in  the  statute.    The  words, 

'•judgment  creditor, * '  were  used  in  their  legally  accepted 
sense,  and  that  this  is  true  is  shown  by  the  words  joined 
to  them  by  the  conjunction  ''or,''  the  words  ''heir,  de- 
^ee,  legatee.'' 

To  hold  thait  the  phrase,  "judgment  creditor,"  em- 

*^faces  the  class  of  claims,  such  as  accounts,  notes,  etc., 

^*^ch^  when  presented  to  the  probate  court,  might  be 

P^ttly  allowed,  such  partial  allowance  maMng  a  judg- 

M6f^^  creditor  of  the  claimant,  would  result  in  making  a 

^c7^^&o  broader  than  the  act.    46  Ark.  306. 

^         To  construe  this  phrase  to  emibrace  claimants  whose 

rf^m.a3ids  have  'been  only  partially  allowed  by  the  probate 

ccnxjrt^  leads  to  an  absurdity,  and  the  Legislature  will  not 

^  I>X'^8raned  to  have  intended  to  do  an  absurd  thing.    143 

^'    S^  457;  40  Ark.  431.    See  also  48  Ark.  307;  61  Ark. 

^^o  brief  filed  for  appellee. 

^  Smith,  J.    Appellant  presented  to  appellee,  as  ad- 

^'^*^strator  of  the  estate  of  B.  H.  Crowley,  Sr.,  a  prop- 

Y^^  "Verified  account  for  services  rendered  as  a  physician 

^^^'i^xig  the  last  illness  of  appellee's  intestate.    The  claim 

^*^^^Xinted  to  $56,  and  was  disallowed  by  the  administra- 

^^'        Appellant  then  presented  the  claim  to  the  probate 

''^^^^^^^,  where  he  was  allowed  $6,  and  he  prayed,  and  was 
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granted,  an  api)eal  to  the  circuit  court  Appellee  filed  a 
motion  in  the  circuit  court  to  dismiss  the  appeal  because 
appellant  had  failed  to  file  in  the  probate  court  a  bond  to 
cover  the  costs  of  the  appeal.  The  circuit  court  sustained 
the  motion  and  dismissed  the  appeal.  Exceptions  were 
duly  saved,  and  this  appeal  has  been  prosecuted  from 
that  order. 

The  appeal  involves  the  construction  of  Act  No.  327 
of  the  Acts  of  1909,  found  at  page  956.  This  act  was  an 
amendment  of  section  1348  of  Kirby 's  Digest,  and  the  as- 
sumption is  that  it  was  passed  to  cure  the  deficiency  of 
the  law  pointed  out  in  tiie  opinion  of  this  court  in  the  case 
of  Hall  V.  Rutherford,  89  Ark.  553.  In  that  case  it  was 
Held  that  the  administrator  was  the  proper  party  to  rep- 
resent the  estate  in  the  matter  of  allowing  or  defending 
claims  against  it,  and  the  right  of  appeal  from  adverse 
orders  involving  the  estate  was  held  to  be  a  right  to  be 
exercised  by  the  administrator  and  was  denied  persons 
interested  in  the  estate  who  had  not  been  made  parties  to 
the  record.  Section  1348  granted  a  year  in  which  to  take 
an  appeal  to  the  circuit  court  from  the  probate  court. 

The  act  of  1909,  above  referred  to,  made  no  change 
in  section  1348  of  Kirby's  Digest,  except  to  add  the  pro- 
vision that  any  heir,  devisee,  legatee,  or  judgment  cred- 
itor of  the  estate  who  feels  aggrieved  may  at  any  time 
within  six  months  after  the  rendition  thereof  prosecute 
an  appeal  to  the  circuit  court  from  any  final  order  or 
judgment  of  the  probate  court  by  filing  an  affidavit  and 
prayer  for  appeal  with  the  clerk  of  the  probate  court,  to- 
gether with  a  'bond  to  gay  the  costs  of  the  appeal  if  the 
judgment  of  the  probate  court  is  affirmed.  This  amend- 
atory act  further  provides  that,  upon  the  filing  of  the 
affidavit  and  bond  for  costs  the  court  shall  make  an  order 
granting  the  appeal  at  the  term  at  which  such  judgment 
or  final  order  was  rendered,  or  at  any  term  within  six 
months  tiiereafter.  And  the  act  further  provided  that 
any  such  heir,  devisee,  legatee  or  judgment  creditor  of 
tlie  estate  may  likewise,  upon  executing  a  bond  for  costs, 
prosecute  an  appeal  to  the  Supreme  Court  from  the  cir- 
cuit court. 
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The  court  'below  took  the  view  that  appellant  having 
been  allowed  a  portion  of  his  demand  became  a  judgment 
creditor,  and  could  appeal  only  by  complying  with  the 
amendatory  act,  and  the  appeal  was  dismissed  because 
the  bond  had  not  ibeen  given. 

The  holder  of  a  demand  or  claim  against  an  intes- 
tate had  the  right  of  appeal  from  any  adverse  order  af- 
fecting 6uch  demand  or  claim  independently  of  the  act  of 
1909,  and  that  act  did  not  profess  to  confer  that  right 
upon  him  nor  to  regulate  the  manner  in  which  he  should 
exercise  that  right.  It  gave  the  right  of  appeal  to  the 
persons  named,  who  did  not  previously  have  it,  and  whose 
status  was  fixed  at  the  death  of  the  intestate  and  who 
were  supposed  to  be  chiefly  interested  in  the  corpus  of 
the  estate. 

If  this  act  was  held  applicable  to  the  demand  holder 
who  was  seeking  to  probate  his  claim  or  demand,  then  a 
bond  for  costs  would  be  essential  upon  an  appeal  from 
a  judgment  allowing  less  than  the  face  of  the  demand, 
while  no  bond  for  costs  would  be  required  if  the  demand 
was  wholly  rejected.  The  same  reqxiirements  are  pro- 
vided for  an  appeal  from  the  circuit  court  to  the  Supreme 
Court  as  are  provided  for  an  appeal  from  the  probate 
court  to  the  circuit  court.  But  in  the  prosecution  of 
these  appeals  the  litigant  who  had  wholly  failed  to  estab- 
lish any  part  of  his  demand  would  be  favored  over  the 
litigant  who  had  succeeded  in  part.  The  bond  would  'be 
essential  in  the  one  case,  -and  not  in  the  other.  No  ques- 
tion is  involved  in  this  case  of  the  right  of  one  creditor 
who  has  probated  his  demand  to  resist  the  right  of  an- 
other creditor  to  probate  his. 

We  think  this  act  of  1909  should  be  construed  to  ap- 
ply only  to  those  classes  whose  right  of  appeal  was  cre- 
ated by  the  -act,  and  that  its  requirement  of  a  bond  for  the 
prosecution  of  an  appeal  is  not  to  be  extended  to  control 
the  right  of  appeal  of  those  persons  whose  right  was  not 
created  by  the  amendatory  act.  The  court  below  erred, 
therefore,  in  dismissing  appellant's  appeal  for  the  want 
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of  a  bond  for  costs,  and  the  judgment  of  the  court  'below 
will  be  reversed  and  the  cause  remanded  for  a  hearing 
upon  the  merits  of  the  case. 


Thibault  v.  McHaney,  Beoeiveb. 
Opinion  delivered  March  22, 1915. 

1.  iMFBOVmCENT    DI8TBI0T8 — BBPBAL    OF    8TATUTK    OBEATING — ^ALLOWANOl 

ov  aujUB  FOB  PEBMANSNT  woBK.— <W]i«re  <Uie  «8tioQ(ated  cost  of  tn 
imptoYemeDX  ooaOitemplated  exceeds  the  ibeneflts,  itlie  Iieglslatare  has 
no  power  in  a  repealing  e«ct  wiiich  vatlidated  the  aaseBamgnta,  to 
amthorise  the  chancery  court  to  allow  claims  for  pennanwU  work 
done  under  contract  wiith  the  Board  of  Directora  of  the  improre- 
ment  district 

2.  Ibcpbotemsnt  Disnaors — sstimated  cost  or  imfbovsmsnt^— bekkhts — 
UBQisiATiys  AOT  TALiDATiNa  A8SB8SMSITT8.— «Where  the  estimated 
cost  of  an  improvement  contemplated,  exceeds  ithe  benefits  to  be 
derived  therefrom,  an  act  of  the  (Legislature  validating  an  ssooai 
ment  for  such  improvement,  is  aibitrary  and  onconstltutionaL 

t.      IKPBOVBMKNT  niSTBIOTS — TAKING  FBOPEBTT  WITHOUT  COMPBlfSATION — 
KXGBSB  or  A8BBB8HBNT  OVEB  BENEFITS.— TO  SllbJeCt  the  IsndS  Of  Sa 

improvement  district  to  the  payment  of  claims  based  on  contracts 
for  permanent  work,  in  excess  of  the  (benefits  to  be  dertred, 
smiauntB  to  a  taking  of  private  property  for  public  use  without 
comipensation. 

4.  IMPBOVEMBNT  DI8TBICT8— C0NTBACT8  OF  BOABD  IN  EXCESS  OF  AUTHOBITT 
— BIGHT  OF  PBOPEBTT  OWNEBB  TO  OBJECT. — ^ThO  OWnorS  Of  ISUd  in  SA 

impirovement  distriot  may  set  up  in  the  chancery  court,  the  in« 
validity  of  contracts  made  with  the  board  of  directors  for  perma- 
nent  work,  where  the  same  were  made  before  an  assessment  of 
benefits  was  made. 

5.  IlCPBOVEMSNT     DISTBICT8 — ^ASSESSMENT     OF     BENEFITS— CONTBAOT     WOB 
PEBICANENT  WOBK  BBFOBB  MAKING  ASSESSMENTS. — ^ThO  diTSCtOfS  Of  SB 

improvement  district  who  enter  upon  contracts  for  permanent 
wiork,  and  have  the  same  executed  in  advance  of  an  assessment 
of  benefits  nvill  be  held  to  have  usurped  functions  foreign  to  their 
powero  under  the  statute  creating  the  improvement  district,  and 
such  contracts  will  be  held  to  be  void.  Aot  420,  page  1112,  Acts  of 
1907,  as  amended  by  Act  1(V4,  Acts  of  1909,  ipage  808. 

6.  •BST^ffPEL — OONTBiLOTS  MADE  BT  BOABD  OF  IMPBOVEMBNT — BSTOPPKi  OV 

LAND  owNEBS. — There  can  be  no  estoM>el  in  a  contractor's  favor* 


Digitized  by  LjOOQIC 


ABK.] 


Thibault  v.  MoIUney,  Beoeivbb. 


189 


40 


and  agaiaat  land  owners,  if  the  subsequent  prooeedings  in  the 
creation  of  an  ImproYeinefit  district  tailed  to  warrant  ithe  acUon 
prerlcKisly  taken  by  itfie  board  of  direoton  of  the  impnnrement 
dtoCrict* 

iMPBOTBIfKlfT  DI8TBI0T9-HLDQISLATIVB  AOT  ABOUSHIirO  MSTBIOT— TBO- 

yiSKm  it»  FBBEJMnrAnT  bxfenses.— Where  a  local  imptroTeoienit 
dMriat  baa  t>een  creafted  for  the  ipuirpoae  of  IbeneOtlng  the  real 
propertj  Included  therein^  it  is  within  the  power  of  .the  {Legislature, 
if  it  .aboHishee  auch  district,  to  proTlde  for  the  preliminaiy  ex- 
pensee,  tluut  le,  those  ezpenseB  which  have  been  incurred  in  the 
lonnaition  of  the  disfarlot,  and  in  aU  such  proceedings  ««  were 
necessary,  and  aa  were  had,  in  determining  the  feasihilUy  of  the 
trnproTement  contemplated. 


t.      iMPBOVSBfXNT    DI8TBI0T8 — ^ALLOWANOB    TOIL 

ANTidFATn^  BiBjiariTO.— 'Anticipaited  (benefits,  though  never  realised, 
win  Justify  an  allowance  for  the  preltinlnary  expenses  incurred  in 
determining  whether  a  contemplated  *im|piroYemeivt  can  he  made  at 
a  cost  not  .to  exceed  the  benefits  finally  assessed. 

••      IMFBOVBKKNT      DI8TBIGTS — ^"PBKLIMINABT      SXPBNSSS." — ^"Preliminary 

expenses"  include  the  oost  incurred  in  ilitig»tlon  to  determine 
whether  or  not  the  act  creating  ithe  district  was  ralid,  and  attor- 
ney's fees  as  counsel  to  the  board  in  .the  preliminary  work  of  Or- 
ganization; also  such  costs  as  expenses  for  maps,  plats,  surreys 
at  land  and  for  engineering  exp^iaes  in  preparing  the  plans  and 
speoifkautions. 

10.     IMFBOVKMKNT     DISTBI0T8 — PAYMENT     FOB     PBELIMINABT     BXPBN8B8. — 

Act  127,  page  634,  of  the  Acts  of  1918,  repealing  the  act  creating 
FoQirche  Drainage  District  in  Pulaski  County,  construed  as  intend- 
tog  to  provide  for  the  payment,  out  of  the  assessment  returned  on 
the  lands  in  the  dlabrlct,  of  the  preliminary  expenses  Incurred  in 
the  creation  of  the  drata^ige  district  and  in  ascertaining  the  feasi- 
hllity  of  the  proposed  improvement,  held  valid. 

U.    IlfPBOVElCENT   DIBTBIOTS — ^PBELIMINABT   EXPENSES — BASIS  TiM   SPECIAL 

TAX  TO  PAT  SAME. — The  assessed  value  of  the  anticipated  benefits, 
which  the  L^slature  validated  by  Act  127,  page  684,  of  the  Acts 
of  1913,  for  the  purpose  of  paying  the  preliminary  expenses  of  the 
Fburche  Drainage  District,  for  the  purpose  of  pajring  the  prelimi- 
nary expenses  incurred,  will  form  the  ibasls  upon  which  the  special 
tax  must  fbe  levied  to  pay  these  expenses. 

11    IHpbOVEMENT       DISTBIOTS  —  PBEOMINABT       EXPENSES  —  ASSESSMENT 

'Gainst  lands. — ^To  meet  the  constitutional  requirement  of  equality 
ftnd  uniform<lty,  the  pr^lmlnary  expenses,  incuired  in  the  formar 
tlon  of  ap  Improvement  district  must  hear  equally  upon  all  the 
lands  included  In  the  district  in  proportion  to  the  value  of  the  an- 
ticipated benefits  assessed  against  these  lands. 
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18.    IKPBOTEMBNT   DISHUOTS — ^ASSBSSMBNT   AGAINST  LANDS — UNBQUAL  AS- 

BBS8MBNT8.— Oartaln  lands  Included  in  a  levee  diatrlet  ifere  also 
Included  idthin  the  toundary  of  a  donalnage  dlstricL  ITeld*  in  a*- 
eessinc;  tlie  ipiroperty  'wiitbin  the  drainaige  di8ti1ot»  tor  benetLts,  the 
land  (Within  the  levee  diatrict  can  not  be  aeaoaiwd  for  greater  bana- 
llrta  than  the  land  in  the  draiuAge  district*  which  was  not  indodad 
in  the  leree  district 

14.    IMPBOVBMSNT    DIBISICTS — ^ASSBSBMSNT    OF    BENEFITS— UinFOBMITT. — 

The  improYement  contemplated  in  Act  420,  page  1112,  Acts  of  1907, 
as  amended  iby  Aot  of  1909,  page  304,  can  not  be  axbitrairily  diTided 
into  sections  so  as  to  prevent  the  assessment  bom  being  unlfonn 
upon  all  the  profperty  designated  in  (the  district  according  4o  the 
(basis  of  the  valuation  of  anticipated  ibeneflts  from  the  impitiivo> 
ments. 

16.  ImPBOVEMBNT  districts — XXFENSES  FOB  PBELIMINABT  WOBK — BEEVB> 
FITS — UEOISLAnVE   DETEBMINATION. — 'By    ACt    4<20,    pSgS    1112,    Of    thS 

Acts  of  1907,  as  amended  by  Act  of  1909,  page  804,  creating 
the  Fourche  Drainage  District,  the  Legislature  did  not  determine 
flor  itself  that  the  benefit  would  exceed  the  cost  of  the  work  con- 
temploted  in  the  creation  of  the  district,  but  left  that  to  be  asc6r> 
tained  by  the  (Boaird  of  Assessors,  which  the  commissioners  of  the 
district  were  authorised  to  employ. 

16.  IMPBOVSMSNT    DISTBICTS — TE8TIM0NT    IN    EX    PABTE    PElTnONS — PAT* 

MENT  OF  PBELIMINABT  EXPENSES. — Under  proceedings  in  the  chan- 
cery court  under  Act  127,  page  634,  Acts  of  1913,  repealing  the 
act  creating  the  Fourche  Drainage  District,  the  recitals  in  the  de- 
cree showed  that  the  proceedings  by  iwhich  it  was  sought  to  dose 
up  the  affairs  of  the  drainage  district  and  to  adjust  and  alkyw  all 
claims  against  it,  were  treated  as  a  unit,  and  all  the  pleadings  and 
the  testimony  had  in  any  of  the  ex  parte  petitions  were  available 
In  any  part  of  the  proceedings. 

17.  Improvement  districts — ^legislative  act  abolishing — pbesumptton 
AS  to  amount  op  benefits. — The  Legislature  of  1913,  by  Act  127, 
page  534,  of  the  Acts  of  1913,  in  abolishing  the  Fourche  Drainage 
District,  did  so  for  the  reason  that  it  ascertained  that  the  improve- 
ment contemplated  under  Act  420,  page  1112,  of  the  Ajcts  of  1907, 
would  cost  more  than  the  benefits  to  be  derived  therefrom. 

Appeal  from  Pulaski  Chancery  Court ;  John  E.  Mar- 
tineoAi,  Chancellor ;  reversed. 

STATEMENT  BY  THE  COURT. 

The  Fourche  Drainage  District  was  created  by  spe- 
cial act  of  the  Legislature  approved  May  28, 1907,  Act  No. 
420,  Acts  of  1907,  page  1112. 
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The  aibove  act  was  amended  iby  an  act  approved  April 
Cj  1909,  Acts  of  1909,  page  304.  Both  the  original  act  and 
the  ^amendatory  act  were  expressly  repealed  by  Act  No. 
127,  approved  March  3,  1913,  Acts  1913,  page  534.  The 
second  section  of  Act  No.  127,  Acts  of  1913,  contains  the 
repealing  danse,  and  is  as  follows : 

"Jurisdiction  is  hereby  conferred  on  the  Pulaski 
Chancery  Oourt  to  wind  up  the  affairs  of  said  district,  and 
to  that  end  all  persons  having  claims  against  the  district 
are  required  to  present  the  same  to  said  court  for  adjudi- 
cation within  three  months  after  the  passage  of  this  act. 
Said  court  shall  adjudicate  said  claims  and  shall  appoint 
its  receiver  to  collect  upon  the  assessment  of  benefits  here- 
tofore made  a  sum  suflScient  to  pay  all  claims  found  to  be 
due,  the  tax  necessary  for  the  payment  thereof  to  be  di- 
vided into  five  installments  as  near  equal  as  possible.'* 

The  board  of  directors  of  the  Foxirohe  Drainage  Dis- 
trict filed  -a  petition  in  the  chancery  court  setting  up  that 
"the  district  has  made  all  the  plans  necessary  for  the  pub- 
lic improvement  contemplated  by  the  act  of  its  creation, 
has  done  a  very  considerable  amount  of  work,  has  made 
numerous  contracts  and  has  incurred  a  large  amount  of 
indebtedness.** 

They  prayed  the  chancery  court  to  assume  jurisdic- 
tion under  the  repealing  act  and  to  appoint  a  receiver  and 
to  proceed  to  wind  up  the  affairs  of  the  district  in  accord- 
ance with  the  provisions  of  that  act.  The  court  assumed 
jurisdiction,  lappointed  E.  L.  McHaney  as  receiver,  and 
made  an  order  requiring  the  parties  having  claims  against 
the  district  to  file  same  with  the  clerk  of  the  chancery 
court  within  three  months  after  March  3, 1913. 

Claims  were  presented  by  various  parties  amounting 
in  the  aggregate  to  over  $100,000.  Certain  property  own- 
ers in  the  district  whose  lands  had  been  assessed,  attacked 
the  claims  on  the  ground  that  they  were  not  incurred  as 
"preliminary  and  initial  steps**  for  the  purpose  of  deter- 
mining the  feasibility  of  the  improvement  contemplated 
by  the  improvement  district,  but  were  for  permanent  work 
<loiie  under  contracts,  which  were  made  by  the  board  of 
directors  of  the   drainage   district  without   authority. 
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Among  the  claims  presented  were  those  of  various  trust 
companies,  for  money  advanced  the  district  to  pay  for  the 
permjanent  work  that  was  done  xmder  these  contraotSi 
which  the  property  owners  alleged  the  directors  bad  no 
authority  to  iborrow.  The  property  owners  alleged  that 
these  trust  coonpanies  knew  at  the  time  that  they  loaned 
the  money  to  the  district,  that  the  money  was  to  be  used 
for  the  purpose  of  paying  deibts  that  had  been  incurred 
by  the  district  without  authority.  They  alleged  that  the 
work  done  resulted  in  no  benefit  to  their  lands,  and  to 
compel  the  property  owners  in  the  district  to  pay  the 
debts  thus  incurred  by  the  directors,  would  be  depriving 
them  of  their  proi>erty  without  due  process  of  law  in  vio- 
lation of  the  State  and  Federal  Constitutions.  Responses 
were  filed  to  the  intervention  of  the  property  owners  de- 
nying its  allegations  and  alleging  that  the  contractors  had 
full  authority  to  proceed  to  miake  the  contracts  as  they 
did,  and  to  borrow  the  money  from  the  trust  companies, 
and  that  the  money  was  advanced  by  these  companies 
**for  the  legitimate  purposes  of  the  district.  That  the 
money  was  loaned  to  enable  the  directors  of  the  district 
to  pay  contractors  and  others  to  whom  the  district  was 
justly  indebted.''  The  allegation  of  the  complaint  that 
the  lands  of  the  interveners  received  no  benefit  from  the 
expenditures  was  denied. 

The  court,  after  hearing  the  testimony,  allowed  the 
claims  of  the  appellees,  amounting  in  the  aggregate  to 
over  $100,000. 

The  Pourche  Levee  District,  which  we  will  hereafter 
designate  ** Levee  District,''  was  organized  by  Act  No. 
183,  Special  Acts  1911,  page  479.  The  lands  in  the  levee 
district  had  already  been  embraced  in  the  drainage  dis- 
trict. The  court  found  that  the  contractors  of  the  levee 
district  arranged  with  the  contractors  of  the  drainage  dis- 
trict to  build  the  levees  needed  by  the  levee  district.  That 
these  levees  were  built  by  the  drainage  district,  and  that 
the  lands  in  the  levee  district  were  ibenefited  by  this  work. 

The  court  directed  its  master,  who  was  also  the  re- 
ceiver of  the  drainage  district,  to  determine  the  exact  cost 
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of  the  levee,  and  **  indicate  upon  the  assessment  rolls  of 
the  drainage  district  the  land  located  in  the  levee  district, 
and  extend  against  said  lands  such  sums  out  of  the  benefit 
already  assessed,  as  woxdd  raise  a  snm  sufficient  to  pay 
the  cost  of  the  levee;  that  after  deducting  the  cost  of  the 
kvee  from  the  total  indebtedness  of  the  drainage  district, 
the  receiver  shonld  extend  opposite  each  tract  in  the 
drainage  district  a  pro  rata  of  the  assessments  already 
made,  sufficient  to  pay  the  balance  of  the  indebtedness 
fomid  due  by  the  drainage  district  as  indicated  in  its  de- 
wee/' 

The  levee  district  set  up  that  the  improvements  made 
by  the  drainage  district  were  without  the  consent  of  the 
property  owners  in  the  levee  district,  and  were  of  no  bene- 
fit unless  other  and  different  improvements  were  made, 
which  would  have  to  be  made  by  the  levee  district  at  a 
great  expense  before  any  ibenefit  could  be  realized. 

The  master  reported  that  the  drainage  district  built 
certain  levees,  which  he  described,  that  cost  the  dr^nage 
district  $53,796.64,  and  which  he  reported  should  be  borne 
by  the  drainage  district  as  a  whole;  he  reported  $35,000 
as  the  sum  which,  **in  equity  and  justice  should  be  borne 
by  the  property  benefited  by  said  levee,  which  is  all  the 
property  within  the  limits  of  the  Fourche  Levee  Dis- 
trict" 

The  Fourche  Levee  District  filed  exceptions  to  the 
report  of  the  master.  These  exceptions  set  forth  that  all 
tile  lands  in  the  drainage  district  had  been  assessed  on  the 
basis  that  the  improvements  made  would  benefit  all  the 
lands  in  proportion  to  the  amounts  assessed  against  these 
lands;  that  the  master  erred  in  changing  the  assessments 
80  as  to  place  against  the  lands  in  the  levee  district  a 
greater  amount  than  was  intended  by  the  assessors,  and 
was  contrary  to  the  act  of  March  3,  1913,  dissolving  the 
drainage  district.  The  exceptions  further  specified  that 
the  master  erred  in  certain  designated  amounts  allowed 
against  the  levee  district  as  its  proportion  of  the  expenses 
incurred,  and  in  not  allowing  credits  for  money  expended 
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iby  the  levee  district  which  should  be  charged  to  the  drain- 
age district. 

The  court  overruled  the  exceptions  of  the  levee  dis- 
trict. The  court  entered  a  supplementary  decree  reciting 
the  filing  of  the  assessment  rolls,  describing  the  property  , 
upon  which  the  taxes  were  to  ;be  assessed,  and  showing 
the  assessment  against  each  piece  of  property  and  con- 
firming these  assessments  and  directing  the  receiver  to 
collect  these  assessments  as  follows : 

*  *  Ten  per  cent  of  liie  benefits  as  assessed  by  the  board 
of  assessors  of  the  Fourche  Drainage  District  on  all  prop- 
erty situated  in  the  Fourche  Drainage  District,  except  the 
property  situated  in  the  Fourche  Levee  District,  and  upon 
all  property  situated  in  Fourche  Levee  District  an  assess- 
ment of  ten  per  cent  on  the  benefits  assessed  by  the  board 
of  assessors  of  the  Fourche  Drainage  District  for  the 
common  purpose  of  paying  the  deibts  and  expenses,  and 
20  per  cent  additional  on  the  same  by  reason  of  the  spe- 
cial benefits  arising  from  the  building  of  the  levee,  paid 
for  out  of  funds  borrowed  by  the  directors  of  the  Fourche 
Drainage  District." 

The  court  decreed  that  the  assessments  should  be 
paid  in  five  installments,  or  greater  sums,  at  the  option  of 
taxpayers,  and  fixed  a  time  for  the  payment  of  the  first  in- 
stallment of  assessment  and  declared  the  same  a  lien  on 
the  real  estate  from  the  time  of  the  decree,  directed  the  re- 
ceiver to  give  notice  annually  of  the  time  of  the  payment 
of  assessments,  and  appointed  a  collector  to  collect  these 
assessments.  The  court  retained  control  of  the  cause  for 
such  further  orders  and  decrees  as  might  be  necessary. 

The  Fourche  Levee  District  and  W.  C.  Ratcliffe,  for 
themselves  and  others  owning  land  in  the  levee  district, 
filed  protests  against  the  levy  of  taxes  against  the  lands, 
setting  up,  among  other  things,  **that  the  receiver  had 
placed  a  levy  of  10  per  cent  on  all  lands  outside  of  the 
levee  district,  and  had  arbitrarily  placed  a  levy  of  thirty 
per  cent  on  all  land  in  the  levee  district  contrary  to  the 
act  of  March  3,  1913,  which  contemplates  a  uniform  per- 
centage  upon   the    assessment    of   benefits   heretofore 
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iDad«;"  that  the  assessment  was  ^^ unjust,  confiscatory 
and  discriminatory,  and  wonld  result  in  the  destruction  of 
the  rights  of  property  without  'benefit  and  without  com- 
pensation, contrary  to  the  provisions  of  the  Constitutions 
of  Arkansas  and  of  the  United  States. ' ' 

Other  exceptions  were  filed  Iby  one  of  the  property 
owners,  setting  forth  that  the  assessment  exceeded  the 
worth  of  the  property  and  benefits  derived  from  the  im- 
prov^nent  contemplated;  that  the  assessors  placed  a 
nomiDial  assessment  of  benefits  on  property  in  the  city, 
tod  an  excessive  assessment  uixm  property  beyond  the 
<^ty  limits  and  upon  unplotted  lands  within  the  city, 
making  same  unjust  and  discriminatory. 

These  protests  were  overruled,  and  from  the  final  de- 
^^  entered,  this  appeal  has  been  duly  prosecuted.  Such 
'^^r  facts  as  are  necessary  will  Ibe  stated  in  the  opinion. 

Hatcliffe  &  Ratcliffe,  for  appellants. 

1.     The  levy  of  the  extra  afisessment  of  20  per  cent 

OpOfl  -the  lands  was  invalid.    59  Ark.  344;  Page  &  Jones, 

/^^.a-tion  by  Assessment,  §  §  222,  223;  49  Ark.  199;  59 

idT^^^;  Page  &  Jonee,  229-234;  39  A.  L.  R.  456;  86  Ark. 

\^^   S53  111.  578 ;  32  Arik.  31,  38-9 ;  107  Ark.  285 ;  172  U.  S. 

^5     ^75  Ark.  126;  66  U.  466;  Suth.  Stat.  Const,  §  332; 

Cool^ry^s  Const.  Lim.,  253;  150  Dl.  80;  143  Id.  92;  48  Ark. 

370  5  .  ^6.  251;  107  U.  285,  290;  80  Id.  98;  Page  &  Jones, 

^i.  Only  debts  incurred  for  preliminary  expenses 
^""^i  be  allowed.  106  Ark.  296 ;  39  Ark.  L.  R.  456.  Noth- 
ing <:^oTild  be  allowed  for  permanent  work.  32  Ark.  31, 
SL  ^3  Id.  54;  86  W.  1;  172  U.  S.  269;  176  111.  App.  455; 
25^^    ^ini.  509;  248  Id.  42;  79  Ark.  229;  109  Id.  60;  211  HI 

2^  5      148  Id.  632;  213  U.  620;  48  Ark.  370;  107  Id.  285, 

28^  >     111  Mass.  454. 

^.  W.  Blackwood,  for  appellee. 

3..    The  Act  of  1913  gave  the  chancery  court  power 

.   ^^olleet  upon  the  assessments  of  benefits  a  sum  suffi- 

^^^^  to  pay  all  claims  found  to  be  due.    The  act  does 

^^^    lunit  the  court  to  initial  or  preliminary   expenses. 
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The  Legislature  liad  the  power  to  validate  the  assess- 
ments. Besides,  the  property  owners  were  estopped*  59 
Ark.  344;  70  Id.  451;  115  Ark.  88;  112  Ark.  357;  107  Ark. 
285;  98  Ark.  113;  81  Id.  562;  104  Id.  425;  72  Id.  126; 
103  Id.  132 ;  83  Id.  344;  100  Id.  369 ;  97  Id.  322. 

2.  All  questiooas  as  to  the  validity  of  the  assess- 
ments have  been  settled.  113  Ark.  363;  99  Aiik.  100; 
103  Id.  109. 

Wood,  J.,  (after  stating  the  facts).  I.  The  first 
question  is  whether  or  not  the  chancery  <5oxirt  under  the 
act  could  allow  claims  arising  under  contracts  made  with 
the  directors  of  the  drainage  district  for  work  done  of  a 
permanent  nature  as  contemplated  by  the  improvement 
district  in  advance  of  an  assessment  of  benefits. 

In  Kirst  v.  Street  Improvement  District  No.  120,  86 
Ark.  1-8,  we  said:  ^'Spedail  assessments  for  local  im^- 
provements  find  their  only  justification  in  the  peculiar 
and  special  benefits  which  such  imiprovements  bestow 
upon  the  particular  property  assessed.  Any  exaction  in 
excess  of  the  special  'benefits  is,  to  the  extent  of  such  ex- 
cess, a  taking  of  property  without  comi)ensation."  See 
also  Coffman  v.  St.  Francis  Drainage  District,  83  Ark. 
54;  St,  Louis  S.  W.  By.  Co.  v.  Board  of  Directors,  etc., 
81  Ark.  562.  See,  also,  Cribbs  v.  Benedict,  64  Ark.  555- 
61 ;  Alexander  v.  Bd.  of  Directors  Crawford  Cotmty  Levee 
District,  97  Ark.  322;  Board  of  Directors  Crawford 
County  Levee  District  v.  Dunbar,  107  Ark.  285-290. 

In  the  recent  case  of  Cherry  v.  Bowman,  106  Ark.  39, 
the  'board  of  directors  of  an  improvement  district  in  a 
city  entered  into  a  contract  for  the  work  to  be  done  con- 
templated by  the  improvement  district  before  there  was 
an  assessment  of  the  benefits.  It  was  sought  in  that  case 
to  restrain  the  board  from  proceeding  to  carry  out  the 
terms  of  the  contract.  In  that  case  we  held  tiiat  there 
was  no  inhibition  against  letting  the  contract  for  the  im- 
provement before  the  assessments  had  been  made.  The 
basis  of  the  refusal  to  grant  the  injunction  prayed  was 
expressed  as  follows : 
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^ '  There  is  no  Bhowing  or  contention  that  the  contrac- 
tor is  about  to  proceed  or  threatens  to  proceed  with  the 
execution  of  his  contract  ibefore  those  matters  herein 
mentioned  are  determined^  and  which  must  be  determined 
before  his  contract  ^becomes  binding  on  the  district/'  One 
of  the  matters  mentioned  aa  being  necessary  to  detennine 
before  the  contract  became  binding  on  the  district  was 
«that  the  cost  shall  not  exceed  the  ibenefits/' 

The  statute  creating  the  Fonrche  Drainage  District 
provides  that  the  assessment  books  prepared  by  the  as- 
Bessors  shaU  show  the  value  of  the  lands  without  the  im- 
provements contemplated  by  the  act,  and  the  estimated 
increased  value  by  reason  cd  such  improvements/'  The 
law,  therefore,  creating  the  drainage  district  put  into  any 
contract  which  its  directors  might  make  for  the  improve- 
ments contemplated  'by  the  act,  the  provision  that  there 
should  (be  an  assessment  of  (benefits  before  any  contract 
can  be  entered  into  that  would  be  binding  on  the  district 
or  the  land  of  the  property  owners  included  therein. 
Cherry  v.  Bowman,  supra,  is  authority  for  holding  that 
while  a  tentative  contract  might  be  entered  into  for  the 
improvement  contemplated  in  advai^ce  of  the  assessment 
of  benefits,  yet  such  contract  could  not  be  performed  or 
oonsummated  by  doing  the  work  contemplated  and  would 
not  be  operative  and  'binding  on  the  district  or  the  lands 
mcluded  therein,  until  there  had  been  an  assessment  of 
benefits. 

In  Fellows  v.  McHaney,  113  Ark.  363, 168  iS.  W.  1099, 
speaking  of  act  of  1913  repealing  the  act  creating  the 
drainage  district,  we  said :  * *By  this  act  of  1913,  the-Legis- 
lature  ascertained  and  declared  that  the  assessment  pre- 
viously made  was  a  proper  one,  and  validated  it,  and  its 
action  in  so  doing  is  beyond  judicial  review,  in  the  absence 
of  a  firhowing  that  the  assessment  so  validated  was  arbitra- 
rily made,  regardless  of  benefit,  or  a  showing  that  no  bene- 
fit could  i)0ssibly  accrue  from  the  improvement  sought  to 
be  made  to  the  property  sought  to  be  taxed.  In  that  case 
there  were  no  «8Jl^fations  that  the  **  lands  would  not  have 
been  benefited  at  all  by  the  improvements"  the  conten- 
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tion  fiimply  being  that  '^the  aaeessment  as  validated  by 
the  Legislature  was  imeqaal  and  unjust.  But  in  the  oase 
at  Ibar,  it  .was  alleged  and  proved  that  the  cost  of  the  im- 
{yrovement  contemplated  by  the  district  would  exceed  the 
value  of  the  benefits  returned  by  the  board  of  assessors 
66  finally  equalized  under  the  ad;  iby  such  board  sitting 
as  a  board  of  equalization. 

The  amount  for  which  the  act  creating  the  district 
authorized  a  ibond  issue  was  $150,000.  The  directors 
soon  after  the  creation  of  the  district  issued  a  statement 
in  the  form  of  a  letter  to  the  land  owners  in  which  they 
set  forth  that  the  engineers  estimated  that  the  work 
could  be  done  for  $150,000,  and  it  was  estimated  that  the 
total  cost  to  the  property  owners  would  be  aJbout  one  per 
cent  of  the  assessed  value.  The  albove  letter  was  circu- 
lated 'before  the  board  had  final  plans  drawn  for  the  work. 
The  work  under  these  final  plans  was  estimated  to  cost 
over  $1,500,000.  The  board  entered  into  contracts 
amounting  to  $1,000,000,  and  work  had  been  done  and 
deibts  created  under  these  contracts  to  the  amount  of 
over  $100,000  before  the  assessment  of  benefits  contem- 
plated by  the  act  was  completed,  wihich  occurred  January 
22,  1913.  This  final  assessment  of  the  total  benefits,  ac- 
cording to  the  testimony  of  the  assessors  which  is  not 
challenged  or  controverted,  showed  that  the  benefits 
would  be  lees  than  the  estimated  cost  of  the  work  to  be 
done.  The  estimated  cost  of  the  work  to  be  done  did  not 
include  interest  on  the  bonds  which  the  statute  provides 
shall  run  from  ten  to  twenty  years,  nor  did  it  include  the 
cost  of  maintenance. 

(1-2-3)  Such  were  the  affairs  of  the  district  when 
the  L^slature  passed  the  repealing  act  validating  lie 
assessment.  But  this  act  could  not  and  did  not  validate 
the  unauthorized  contracts  into  which  the  'board  had  en- 
tered and  the  claims  for  amounts  whidi  had  accrued  un- 
der these  contracts.  But  as  we  have  seen  in  the  case  at 
bar,  it  is  alleged,  and  the  uncontroverted  proof  shows, 
that  the  estimated  cost  of  the  improvement  contemplated 
exceeded  the  benefits.    Such  being  the  case,  the  Legisla- 
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tore  itself  had  no  power  to  authorize  the  obancery  court 
to  allow  claims  for  penntment  work  done  under  contracts 
with  the  board  of  directors  of  the  drainage  district.  To 
ffobject  the  lands  of  the  drainage  district  to  the  payment 
of  such  claims  would  be  taking  of  private  property  for 
public  use  without  compensation.  Wthere  the  uncontro- 
verted  facts  show,  as  they  do  here,  that  the  estimated  cost 
of  the  improvement  contemplated  exceeds  the  benefits 
to  be  derived  therefrom,  an  act  of  the  Legislature  vali- 
datmg  an  assessment  for  such  improvement  would  be  ar- 
bitrary and  uneonstitutional.  Peay  v.  City  of  Little 
Rock,  32  Ark.  31-39;  Coffman  v.  8t.  Francis  Drainage 
District,  83  Ark.  64;  Kirst  v.  Street  Improvement  Dis- 
trict, 86  Ark.  1. 

(4-5-6)  The  contracts  made  for  permanent  work  to 
be  done  in  advance  of  the  assessment  of  benefits,  and  the 
daims  arising  thereunder  for  work  done,  were  premature 
and  void,  and  under  the  facts  of  this  record  are  not  bind- 
bg  upon  the  lands  of  the  drainage  district.  The  land 
owners  of  the  improvement  district  were  not  estopped 
from  setting  up  the  invalidity  of  the  contracts  made  with 
the  board  of  directors  for  permanent  work.  The  dis- 
tricts were  created  by  acts  of  the  Legislature  and  the 
duties  of  its  directors  were  defined.  The  act  creating 
the  district,  as  amended,  provided  for  the  improvement 
contemplated  to  be  made  without  the  consent  of  the  own- 
ers of  property  in  the  district ;  and  the  proceedings  under 
the  statute  were,  therefore,  in  invitum,  so  far  as  the 
property  owners  were  concerned.  The  property  own- 
ers were  not  called  upon  to  protest  against  the  making 
of  the  proposed  improvement,  for  they  had  a  right  to 
assume  that  the  board  of  directors  would  comply  with 
the  Constitution  and  statute  and  not  provide  for  an  im- 
provement, the  cost  of  which  would  exceed  the  actual 
benefit  to  their  property,  and  until  the  assessment  of  ben- 
efits had  been  made,  they  could  not  know  that  the  cost 
of  the  improvement  woiild  exceed  the  benefits.  In  en- 
tering upon  contracts  for  permanent  work  and  having 
ttie  same  executed  in  advance  of  an  assessment  of  bene- 
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fits,  tlie  direetore  were  iu»urpiiig  functions  foreign  to  tlieir 
powers  under  the  statute  creating  the  improvement  dia- 
trict.  In  Newport  r.  Railway  Co.,  58  Ark.  275,  it  is  said 
^'the  doctrine  of  eqidtaible  estoppeil  has  ih>  place  in  a  oase 
wihere  nsiirped  powers  have  been  exerdaed  by  mnnidpal 
oflSoers'';  and  in  Watkina  v.  Griffith,  59  Ark.  344-361,  the 
court  quotes  the  a1i>ove  and  also  from  MvUigan  v.  Smith, 
59  Cal.  233y  as  follows:  ^^It  was  the  duty  of  those  who 
were  authorized  to  exercise  powers  which  might  hind  the 
real  propertyof  defendant  to  see  that  the  provisions  of  the 
statute  under  whidi  they  acted  were  complied  with. ' '  In 
the  recent  oase  of  Cherry  v.  Bowman,  supra,  we  again  rec- 
ognize the  doctrine  that  there  can  be  no  estoppel  in  the 
contractor's  favor  if  the  subsequent  proceedings  in  the 
creation  of  an  improvement  district  fail  to  warrant  the 
action  previously  tak^i.  Here,  as  we  have  seen^  the  pro- 
ceedings of  the  directors  on  having  the  permanent  work 
done  in  advance  of  the  assessment  of  benefits  were  wiholly 
unauthorized. 

II.  To  sustain  the  act  of  the  Legislature,  we  must 
presume  that  the  word  ** claims''  as  used  was  intended 
to  mean  only  sudi  claims  as  were  valid  under  the  ilaw 
creating  the  drainage  district.  No  others  will  be  binding 
on  the  owaiers  of  real  property  in  the  district 

What  claims  were  valid  t 

(7-8-9)  In  the  recent  case  of  Board  of  Directors  v. 
Dwibar,  supra^  we  held  that  where  an  improvement  dis- 
trict is  dissolved  or  dismemibered  **the  Legislature  may, 
in  order  to  provide  for  payment  of  expenses  incurred  in 
initiating  or  forwarding  the  improvement,  authorize  an 
assessment  based  on  the  benefits  which  were  anticipated,'' 
and  in  Davis  v.  Chicot  County  Drainage  District  et  al., 
166  S.  W.  170,  112  Ark.  357,  where  an  improvement 
district  was  dissolved,  we  said:  **The  right  of  the  Leg- 
islature to  apportion  the  preliminary  expense  of  a  dis- 
membered improvement  district  in  proportion  to  the  an- 
ticipated or  prospective  benefits  is  asserted  in  the  case 
of  Board  of  Directors  v.  Dunbar,  supra.'*^  According  to 
these  cases,  where  a  local  improvement  district  has  been 
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created  for  Hie  jmrpose  of  benefiting  the  real  property 
indtided  liiereiny  it  is  in  the  i>ower  of  the  Legislatare,  if 
it  abolishes  sudi  district,  to  provide  for  the  preliminary 
expenses,  that  is,  those  expenses  that  bave  been  incurred 
m  the  formation  of  the  district,  and  in  all  such  proceed- 
ings as  were  necessary,  and  as  were  had,  in  determining 
the  feasibility  of  the  improvement  contemplated.  Antici- 
pated benefite,  thpugh  never  realized,  will  justify  an  €J- 
lowaoee  for  the  jxre^Mminiary  expenses  incurred  in  deter- 
mining whether  the  contemplated  improvement  can  be 
made  <at  a  cost  not  to  exceed  the  benefit  finally  assessed. 
Under  the  terms  '^preliminary  expenses'*  would  ibe  in- 
duded  the  cost  incurred  in  'Htigiation  to  determine  whether 
or  not  the  act  creating  the  district  was  valid,  and  attor- 
ney's fees  ae  counsel  to  the  board  in  the  preliminary 
work  of  organization,  etc.;  such  costs  as  expenses  for 
maps,  plats,  surveys  of  land  and  for  engineering  ex- 
p^ises  in  preparing  the  plans  and  spedfioations.  In 
other  words,  all  expenses  incident  to  the  investigation  by 
which  it  is  sought  to  determine  whether  the  value  of  the 
benefits  to  the  lands  by  the  improvement  contemplated 
would  exceed  the  cost  of  such  improvement  and  thereby 
warrant  its  completion. 

(10)  It  follows  that  the  act  under  review  should  be 
construed  as  intending  to  provide  for  the  jmyment,  out 
of  the  assessment  returned  on  the  lands  in  the  district, 
of  the  preliminary  expenses  incurred  in  the  creation  of 
the  drainage  district,  and  in  ascertaining  the  feasibility 
of  the  prox>osed  improvement.  As  thus  construed,  it  is 
a  valid  act.        • 

m.  (11-12)  The  assessed  value  of  the  anticipated 
benefite,  which  the  Legislature  has  validated  for  the  pur- 
pose of  paying  the  preliminary  expenses  incurred,  forms 
the  basis  upon  which  the  special  tax  must  be  levied  to  pay 
these  expenses.  The  Pourche  Drainage  District  was  one 
entire  project  which  included,  in  order  to  carry  out  the 
inaprovement  contemplated,  the  building  of  levees  and  the 
digging  of  canals,  ditdhes,  etc.  The  preliminary  expenses 
UKmrred  were  in  determining  the  feasibility  of  the  en- 
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tire  scheme,  considering  sail  the  work  that  was  necessary 
to  be  done  in  order  to  oonsuimnate  it.  To  meet  the  con- 
stitutional requirement  of  equality  land  uniformity,  these 
preliminary  expenses  must  bear  equally  upon  all  lands 
included  in  the  drainage  district  in  proportion  to  the 
vialue  of  the  anticipated  benefits  assessed  against  these 
lands.  Shibley  v.  Fort  Smith  &  Van  Buren  District,  96 
Ark.  417.  For  the  purposes  of  the  assessment  of  the 
value  of  anticipated  benefits  and  the  levy  of  the  tax  based 
on  such  assessment  to  pay  preliminary  expenses,  all  of 
the  lands  included  in  the  drainage  district  embracing  the 
lands  in  the  levee  district  must  be  regarded  as  similarly 
situated.  The  assessment  was  made  upon  the  lands  in- 
cluded in  the  levee  district  not  for  the  purpose  of  ascer- 
taining the  feasibility  of  ftmilding  levees  in  that  district 
independent  of  the  improvement  contemplated  by  the 
drainage  district,  but  the  assessment  was  made  upon 
these  lands  because  they  were  included  in,  amd  were  a 
part  of  the  drainage  district,  and  the  building  of  the 
levees  was  an  essential  part  of  the  improvement  contem- 
plated by  the  creation  of  the  ditainage  district 

(13)  So  far  as  the  scheme  of  the  Fourche  Drainage 
District  is  concerned,  the  lands  in  the  levee  district  were 
also  included  within  the  drainage  district  and  stood  in 
the  same  relation  to  the  drainage  district  as  all  the  other 
lands  embraced  in  the  drainage  district;  the  lands  were 
assessed  for  the  improvement  contemplated  by  the  drain- 
age district  considered  as  a  completed  project  and  the 
assessment  was  made  -because  they  were  the  lands  of  the 
drainage  district  and  without  reference  to  their  being  also 
included  in  a  separate  levee  district.  The  expenses  in- 
curred were  incident  to  the  determination  of  the  feasi- 
bility of  the  project  contemplated  'by  the  drainage  dis- 
trict and  not  for  any  purpose  connected  with  the  creation 
of  the  levee  district  considered  separate  and  apart  from 
the  drainage  district 

No  authority  can  be  found  in  the  act  abolishing  the 
drainage  district  for  the  levy  of  an  extra  assessment  of 
20  per  cent  upon  the  lands  included  in  that  portion  of 
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the  drainage  district  known  as  the  Fourdie  Levee  Dis- 
trict The  levy  of  the  special  tax  must  be  in  the  same 
proportion  according  to  the  value  of  the  assessed  bene- 
fits upon  all  the  lands  included  in  the  drainage  district, 
vithoat  regard  to  the  fact  of  their  being  also  included 
within  the  levee  district.  The  levy  of  this  extra  assess- 
ment is  in  conflict  with  the  provisions  of  our  Constitution 
and  statutes  requiring  uniformity  and  equality  in  taxa- 
tion. To  validate  this  extra  assessment  on  that  portion 
of  the  lands  in  the  drainage  district  included  within  the 
levee  district  would  be  tantamount  to  exempting  the 
lands  in  the  drainage  district  outside  of  the  territory 
embraced  in  the  levee  district  of  their  just  and  equal  pro- 
portion of  the  tax,  and  requiring  the  particular  lands  in 
the  levee  district  to  bear  an  unequal  burden.  This  can 
not  be  done.  See  Davis,  as  Collector,  v.  Gaines,  48  Ark. 
370;  Town  of  Monticello  v.  Bcmks,  48  Ark.  251. 

The  preliminary  expenses  that  were  incurred  were 
for  the  common  benefit  of  all  the  property  included  in 
the  drainage  district,  and  all  of  this  proi)erty  must  share 
aJike  in  the  payment  of  the  expenses.  See  Board  v.  Dun- 
bar,  107  Ark.,  supra. 

(14)  The  improvement  that  was  contemplated  can 
not  be  arbitrarily  divided  into  sections  so  as  to  prevent 
the  assessment  from  being  xmiform  upon  all  the  property 
designated  in  the  district  according  to  the  basis  of  the 
value  of  anticipated  benefits  from  the  improvements. 
See  2  Page  &  Jones,  Taxation  by  Assessment,  §  688. 

IV.    The  decree  of  the  court  was  based  upon  a  mis- 
ytQjfC&pticm  of  the  power  conferred  upon  it  by  the  statute 
^er  review  aibolishing  the  drainage  district,  and  was 
pKrorxeoxiQ  insofar  as  it  allowed  indiscriminately,  claims 
//isLng  out  of  contracts  for  permanent  work,  and  claims 
fOT  preliminary  expenses,  and  in  ordering  the  levy  of  an 
extiTa.  tax  of  20  per  cent  upon  the  lands  in  the  levee  dis- 
trict  in  addition  to  the  tax  of  10  per  cent  ui>on  all  the 
1*^<3^  in  the^irainage  district. 

rrhe  decree  is,  therefore,  reversed  and  the  cause  is 
^^m^nded  with  directions  to  ascertain  from  this  record, 
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and  other  testimony  if  necessary,  the  claims  for  prelimi- 
nary expenses,  and  to'  allow  these  claims ;  and  also  to 
allow  the  claimB  of  the  trust  companies  or  others  whose 
money  waa  furnished  to  pay  the  claims  for  preliminary 
expenses  to  the  extent  and  for  the  amounts  only  of  audi 
preliminary  expenses;  and  to  disallow  and  dismiss  all 
claims  for  permanent  work,  and  for  such  other  and  far- 
ther proceedings  looking  to  the  adjustment  and  i>ayment 
of  the  daims  allowed  as  may  Ibe  necessary  and  not  incon- 
sistent with  this  opinion. 

Hart  and  Smfth,  JJ.,  dissenting. 

OPINION   ON  REHEABING. 

Wood,  J.  I.  It  is  insisted  on  rehearing  that  when 
the  Legislature  created  the  Fooirche  Drainage  District 
and  invested  its  board  of  commissioners  with  power  and 
made  it  their  duty  to  do  the  work  designated  in  the  act- 
that  is,  to  effectually  drain  the  Fourohe  bottoms  and 
other  land  within  said  district — that  this  gave  the  'board 
the  right  to  enter  into  contracts  for  doing  the  work  con- 
templated, to  "borrow  money  necessary  to  meet  the  obli- 
gations incurred  by  reason  of  these  contracts;  that  the 
language  of  the  act  is  in  effect  mandatory  and  leaves  no 
power  to  determine  whether  the  cost  of  the  contemplated 
improvements  would  exceed  the  benefits  to  be  derived 
therefrom;  that  the  Legislature  bad  determined  for  itself 
that  the  benefits  would  exceed  the  cost  of  the  improve- 
ments, and  that  therefore  the  court  erred  in  holding  that 
contracts  for  permanent  woA  to  'be  done  in  advance  of 
the  assessment  of  benefits  were  premature  and  not  bind- 
ing on  the  land  of  the  district. 

(15)  But  we  adhere  to  our  opinion  that  the  proper 
construction  of  the  act  is  that  the  Legislature  did  not  de- 
termine for  itself  that  the  benefits  would  exceed  the  cost 
of  the  work  contemplated  in  the  creation  of  the  district, 
but  left  that  to  'be  ascertained  by  the  board  of  assessors, 
which  the  commissioners  of  the  district  were  authorized 
to  employ.  This  is  dearly  shown  by  the  language  used 
in  sections  6, 7,^  and  9  of  the  act. 
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Section  6  provides  for  a  board  of  assessors  who 
''shall  make  an  assessment  of  all  the  land/^  etc.,  enter- 
ing on  the  books  provided  for  the  purpose,  '*the  value 
thereof  without  the  improvements  contemplated  hy  this 
ad  and  the  estimMed  increased  value  thereof  by  reason 
of  such  improvements. ' ' 

Section  7  provides  that  the  assessors  "shall  make 
their  assessment  at  such  time  as  they  may  1)e  directed  to 
do  so  by  the  board  of  directors,  and  s-haU  place  in  the 
hands  of  the  president  of  the  board  of  directors  their  re- 
port of  assessment,**  etc.  This  section  also  provides  for 
a  hearing  before  the  board  of  assessors  of  the  complaints 
of  the  property  owners  who  may  fbe  *' aggrieved  by  the 
action  of  the  board  of  assessors."  And  it  constitutes 
the  board  of  assessors  a  board  of  equalization  to  ''adjust 
any  erroneous  or  wrongful  assessments,**  and  it  makes 
"tiieir  assessment  as  adjusted**  the  assessment  of  the 
district. 

Section  8  provides  that  the  board  of  directors  "shall 
have  the  power,  and  it  is  hereiby  made  their  dnty  to  assess, 
levy  and  designate  a  tax  ux>on  the  increased  value  of  bet- 
terment estimated  to  accrue  from  improvements  contem- 
plated by  this  act  npon  all  lands,  *  •  •  but  such  tax  shall 
not  exceed  6  per  cent  per  annum  of  the  'betterment  accru- 
ing to  said  property,**  etc. 

Section  9  provides  for  the  collection  of  the  taxes  lev- 
ied upon  the  basis  of  said  assessment  and  prescribes  the 
manner  of  procedure  against  the  lands  in  event  the  taxes 
are  not  paid  "within  the  time  prescribed  for  such  payment. 
Witiiout  going  into  any  detailed  analysis  of  these 
provisions,  it  is  plain  that  when  they  are  all  considered 
together  and  in  connection  with  the  other  provisions  of 
the  act,  as  they  must  be,  that  the  Legislature  did  not  de- 
teimine  in  advance  that  the  benefits  to  accrue  would  ex- 
ceed the  cost  of  the  improvement  contemplated  in  the 
creation  of  the  drainage  district.  But,  on  the  contrary, 
I  the  language  of  the  above  sections  of  the  act  shows  that 

J  the  Legislature  intended  that  'before  the  permanent  work 

I  of  fanprovement  should  be  undertaken  and  completed  that 
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an  assessment  of  benefits  should  be  made  which  would  ex- 
ceed the  cost  of  the  improvement  contemplated  by  the 
act.  Necessarily  this  is  true,  for  otherwise,  as  shown  in 
the  original  opinion,  the  act  would  have  'been  in  conflict 
with  the  Constitution.  Art.  2,  §  22,  Const.  1874.  The  act 
clearly  provides  that  the  assessment  should  be  made  by 
**the  board  of  assessors*'  employed  by  the  board  of  com- 
missioners of  the  district,  and  it  designates  the  property 
to  'be  assessed  and  prescribes  the  manner  in  which  the  as- 
sessors shall  proceed  to  maike  the  assessment.  The  lan- 
guage in  which  the  above  provisions  are  couched  excludes 
the  idea  that  the  Legislature  determined  for  itself  in  ad- 
vance that  the  benefits  of  the  contemplated  improvement 
would  exceed  the  cost  thereof.  If  the  Legislature  had 
determined  in  advance  that  the  benefits  to  be  derived 
from  the  contemplated  improvement  would  exceed  the 
cost  thereof,  it  would  have  doubtless  directed  the  levy  of 
a  tax  ux>on  the  basis  of  a  certain  per  cent  of  the  assessed 
value  of  the  property  or  declared  in  so  many  words  that 
the  lands  in  the  district  would  be  benefited  by  the  im- 
provement so  much  an  acre  on  the  rural  property  or  so 
much  a  lot  or  square  foot  on  the  city  property,  and  wotdd 
have  directed  the  levee  of  a  tax  upon  the  basis  of  the 
benefits  thus  declared.  The  language  used  in  the  Act  of 
1907  is  entirely  inappropriate  to  express  an  assessment 
of  benefits  made  by  the  Legislature  in  advance,  and  if  the 
Legislature  had  intended  to  assess  the  benefits  itself 
without  the  interposition  of  a  board  of  assessor^,  the 
phraseology  to  express  such  an  assessment  would  have 
been  entirely  different.  It  is  different  in  all  the  instances 
that  have  come  under  our  observation  where  the  Legis- 
lature has  determined  for  itself  in  advance  that  the  bene- 
fits to  be  derived  from  an  improvement  provided  for 
would  exceed  the  cost  of  such  improvement.  Therefore, 
Ave  differ  radically  with  counsel  for  appellees  in  their  con- 
struction of  the  act  in  this  particular.  The  decision  of 
the  court  was  grounded  primarily  upon  the  above  con- 
struction of  the  act,  which  was  purely  a  question  of  law; 
and  after  a  careful  consideration  of  the  aible  and  exha.ust- 
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ive  briefs  of  counsel  on  rehearing,  we  are  still  of  the  opin- 
ion that  this  construction  which  we  have  given  to  the  Act 
of  1907  is  the  proper  one  and  the  only  one  that  can  be  rea- 
sonaibly  given  it. 

n.    The  next  contention  made  in  the  briefs  for  re- 
hearing is  that  the  court  erred  in  holding  that  the  cost 
of  the  improvement  contemplated  would  exceed  the  value 
of  the  benefits  assessed.    In  the  original  opinion  we  said 
**in  the  case  at  bar  it  is  alleged,  and  the  uncontroverted 
proof  shows,  that  the  estimated  cost  of  the  improvement 
contempkted  exceeded  the  -benefits.'*    Counsel  for  the 
appellants  in  their  original  brief  stated  as  follows :  *  *  The 
ftnal  assessment  shows  the  total  benefits  to  ibe  fifty  to 
seventy-five  thousand  lesa  than  the   estimated   cost   of 
^ork  to  be  done.'*    Again,  '*The  total  assessed  better- 
^^xA  was  one  million  five  hundred  thousand  dollars.    The 
^tal  cost  of  the  work  planned  was  more  than  one  million 
.  ^e  hundred  thousand  dollars. '  *    Again,  * '  In  the  present 
iDStance,  the  cost  of  the  work  exceeded  beyond  all  reason 
th^  total  'benefits  that  would   result   from   the   work,*' 
{Tfaeee  statements  were  nowhere  challenged  in  the  briefs 
of  'Counsel  for  the  appellees  or  for  the  receiver.    On  the 
^'^^ti^ary,  in  their  original  hriefs  counsel  for  appellees 
^^^  f'or  the  receiver  seem  to  have  relied  xix>on  former  de- 
^^^"^^xis  of  this  court,  especially  in  the  case  of  Fellows  v. 
^F^^<iney,  113  Ark.  363,  168  S.  W.  1099,  as  having  deter- 
.^^*^^jd  that  Act  No.  420,  ajyproved  May  28, 1907,  was  a  leg- 
.    ^-"tive  assessment  of  benefits  exceeding  the  cost  of  the 
7^X>x^ovement  contemplated,  and  that  therefore  the  assess- 
^-•^'t  of  'benefits  was  not  open  to  question.    Counsel  for 
.??-^^llees  in  their  original  hrief  say,  **It  was  settled  by 
^"^    <5ourt  in  Fellows  v.  McHaney  that  the  assessment  now 
^^^^^"^^X^lained  of  had  'become  a  legislative  assessment  and 
^*  open  to  question,  *  *  Again,  speaking  of  the  Act  of  1913, 
^^>^  say,  *  *  The  act  merely  says  that  the  court  shall  collect 
^*lf^^^^^  the  assessment  of  'benefits  heretofore  made  a  sum 
^'^^^^ent  to  pay  all  claims  found  to  he  due.    The  matter 
^"^    Sent  to  a  court  of  equity  in  order  that  it  might  do 
^^*^^*J^,    The  assessment  is  confirmed  and  stands  as  the 
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assessment  of  the  district.  And  counsel  for  the  receiver 
say,  **A11  questions  as  to  the  validity  of  this  district  and 
validity  of  the  assessments  have  Ibeen  settled  'by  the  de- 
cision of  this  court,**  citing  Fellows  v.  McHaney,  supra, 
and  other  cases.  And  again,  *  *  Practically  all  of  the  ques- 
tions involved  here  were  considered  and  decided  in  the 
case  of  Board  of  Directors  of  Crawford  County  Levee 
District  v.  Dunbar/'  etc.  Since  learned  counsel  for  the 
appellees,  and  for  the  receiver,  did  not  challenge  the  truth 
of  the  statements  of  facts  made  and  relied  upon  in  the 
brief  of  appellants,  as  above  set  out,  the  court  was  led 
to  believe  that  counsel  for  lappellees  and  the  receiver, 
while  conceding  the  truth  of  the  facte  as  albove  stated  in 
the  briefs  of  counsel  for  appellants,  nevertheless  con- 
tended that  the  issue  was  settled  in  their  favor  by  former 
decisions  of  this  court,  and  especially  Fellows  v.  McHa^ 
ney,  supra,  to  the  effect  that  the  Legislature  had  deter- 
mined for  itself  in  advance  that  the  ibenefits  to  'be  derived 
from  the  improvement  contemplated  iby  the  Act  of  1907 
would  exceed  the  cost  thereof,  and  that  this  issue  of  fiact 
was  therefore  not  open  to  question.  We  were  thus  led 
into  the  mistake  of  saying  * '  that  the  uncontroverted  proof 
shows  that  the  estimated  cost  of  the  improvement  contem- 
plated exceeded  the  benefits**  and  proceeded  to  treat  the 
cause  as  if  there  were  no  controversy  upon  this  isetie  of 
fact  and  disposed  of  the  contentions  of  learned  counsel 
for  appellees  that  the  above  issue  of  fact  had  'been  fore- 
closed in  their  favor  by  the  opinion  in  Fellows  v.  Mc- 
Ecmey. 

After  carefully  considering  the  briefs  on  rehearing, 
we  believe  our  characterization  of  the  issues  was  sub- 
stantially correct.  Appellees  filed  their  petitions  setting 
forth  their  several  claims,  some  for  preliminary  expenses, 
others  for  permanent  work  done,  and  others  for  money 
furnished  ttie  board  to  pay  for  the  work  that  was  done. 
These  claims  were  contested  by  the  appellants,  and  in  the 
responses  filed  iby  the  receiver  to  all  the  claims  it  was 
alleged  **that  the  same  was  not  necessarily  an  expense 
incurred  in  advance  of  the  enjoyment  of  the  benefits,  and 
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"was  not  a  necessary  and  initial  expense  incurred  by  the 
district  aa  originally  organized;  that  the  same  was  not 
properly  based  upon  the  'benefits  reasonably  anticipated 
and  was  not  for  expenses  incurred  for  the  common  ben- 
efit of  proi>erty  in  the  district  and  was  not  in  projKxrtion 
to  the  anticipated  benefits ;  that  the  said  deibt  was  in- 
curred, if  incurred  at  all,  by  the  a;bii8e  of  the  authority 
of  the  (board  of  directors  of  the  district  and  should  not 
be  made  <a  burden  upon  the  taxpayers  of  said  district'^ 
In  an  intervention  filed  by  the  Bnaddock  Land  &  Granite 
CoTopany,  attacking  the  claiane  of  the  four  trust  compa- 
nies, it  was  alleged  as  follows:    **That  the  board  of 
directors  were  authorized  to  make  only  expenditures  nec- 
essary for  the  initial  and  preliminary  steps  for  the  con- 
struction of  the  contemplated  improvements  which  in- 
cluded only  the  necessary  surveys,  maps  and  attorneys* 
fees  and  such  other  things  as  axe  comprehended  in  the 
terms  *  preliminary  and  initial  steps*  prerequisite  to  de- 
termining what  was  necessary  to  be  done  prior  to  the 
coanmencement  of  the  actual  construction  of  the  improve- 
menta  contemplated  'by  the  Act  of  1907  and  whether  or 
not  such  improvements  could  be  made  under  the  provi- 
sicms  of  said  act.    That  the  'board  of  directors  of  Fourche 
Drainage  District,  in  disregard  of  the  limitation  of  their 
authority  under  the  Act  of  1907,  and  in  excess  of  their 
authority,  before  it  was  determined  that  said  improve- 
ments could  he  constructed,  anade  large  expenditures  that 
can  not  be  embraced  in  the  preliminary  and  initial  steps 
for  which  alone  said  board  of  directors  were  authorized 
to  expend  money  or  to  incur  debts  on  behalf  of  the  dis- 
trict.   That  the  total  amount  of  such  debts,  in  excess  of 
and  beyond  the  preliminary  and  initial  work,  and  in  ex- 
cess of  the  authority  of  the  'board,  was  about  one  hundred 
thousand  dollars.    That  the  sums  daimed  by  the  trust 
companies  are  for  money  loaned  to  the  board  of  directors 
to  pay  sudi  unauthorized  debts.  •  •  •  That  the  Fourche 
prainage  District,  and  especially  the  lands  owned  by  the 
interveners,  received  no  benefit  from  the  expenditure  of 
said  money,  but  that  the  lands  of  the  interveners  were 
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injured  and  damaged;  tiiat  to  allow  the  claim  of  the  trust 
companies  -and  to  charge  them  against  the  lands  would 
violate  constitutional  rights,  and  that  the  said  claims 
fithould  be  disallowed,  except  so  far  as  they  were  for 
money  exjyended  for  preliminary  and  initial  work,^'  The 
trust  companies  filed  responses  to  the  intervention  of 
the  Braddock  Land  &  Granite  Company  and  Nettie  F. 
Riffle,  denying  the  lack  of  authority  in  the  district  to  make 
expenditures  other  than  those  necessary  for  the  prelimi- 
nary or  initial  expenses,  and  in  the  responses  to  the  in- 
tervention of  two  of  these  trust  companies  it  was  alleged 
*Hhat  the  delivery  of  the  bonds  was  delayed  'because  the 
assessment  of  benefits  had  not  been  made  and  filed  and 
the  said  'bonds  coxdd  not  be  approved  by  counsel  until  the 
assessment  of  ibenefits  had  'been  made  and  confirmed.*' 
Certain  land  owners  filed  protests  against  the  levy  of 
taxes,  in  which  they  set  forth:  **That  the  assessment 
was  unjust,  confiscatory  and  discriminatory,  and  would 
resxdt  in  the  destruction  of  the  rights  of  property  without 
benefit  and  without  compensation,  contrary  to  the  pro- 
visions of  the  Constitution  of  Arkansas  and  of  tiie  United 
States. '  *  Other  exceptions  set  forth  that  the  assessment 
**  exceeded  the  worth  of  the  property  and  benefits  derived 
from  the  improvement  contemplated.  *'  Thus  while  it 
was  not  alleged  in  haec  verba  *Hhat  the  cost  of  the  im- 
provement contemplated  by  the  district  would  exceed  the 
value  of  the  benefits  returned  'by  the  board  of  assessors,'* 
the  above  allegations  of  the  pleadings  do  clearly  show 
that  such  was  their  effect,  and  we  were  not  in  error, 
therefore,  in  so  stating. 

However,  we  do  not  regard  it  as  material  or  impor- 
tant that  this  issue  should  have  'been  raised  by  spedfic 
allegations  in  the  pleadings  to  that  effect.  It  was  an 
issue  that  was  necessarily  raised  iby  the  presentation  of 
claims  under  the  act  and  by  the  contest  of  those  claims 
on  the  grounds  that  no  daim  shoxdd  be  allowed  otiier  than 
those  for  preliminary  expenses. 

The  statement  in  the  opinion,  to  wit,  **The  uncon- 
troverted  proof  shows  that  the  estimated  cost  of  the  im- 
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provement  contemplated  exceeded  the  benefits/'  we  find 
is  not  accurate  for  the  reason  that  Judge  Kavanaugh  tes- 
ti^ed  that  *  *  the  directors  figured  that  the  cost  of  the  work 
would  be  $950,000 ;''  and  the  engineer  of  the  district,  Mr. 
Lund,  testified  that  the  estimated  •cost  of  the  comxxleted 
work  of  construction  was  $900,000.    On  the  other  hand, 
Mr.  Polk,  who  was  a  member  of  the  board  of  assessors, 
testified,  **We  knew  just  what  the  estimated  cost  of  the 
dietrict  would  'be.  *  *  *  We  were  trying  to  adjust  those 
assessments  to  see  if  we  could  not  meet  the  requirements 
of  the  cost  of  the  district.    I  think  on  our  wind-oip  we 
^'ere  from  fifty  to  seventy-five  thousand  in  our  equali- 
zation ibelow  the  actual  cost  they  had  estimated  of  doing 
the  worf    The  testimony  of  Mr.  Moore,  another  mem- 
ber of  the  board  of  assessors,  was  as  follows :    '  *  The  as- 
sessors were  told  by  the  directors  of  the  drainage  district 
the  approximate  amount  that  the  work  would  cost.    Their 
assessment  as  first  made  was  more  than  the  estimated 
cost  of  the  work,  ibut  after  being  equalized  was  less  than 
the  cost  of  the  improvement.     There  was  never  any  as- 
sessment that  was  equal  to  the  cost  of  the  improvement.  *  ^ 
So  it  was  not  accurate  to  say  that  the  uncontroverted 
proof  fifhowed  that  the  cost  of  the  improvement  ex)ceeded 
the  assessment  of  benefits. 

The  above  testimony  was  elicited  upon  the  hearing  of 
some  of  the  ex  parte  petitions  of  the  claimants,  and  coun- 
sel for  the  trust  companies  contend  that  this  testimony 
was  not  introduced  on  the  hearing  of  their  claims  and 
that  it  would  therefore  toe  obviously  unfair  and  contrary 
to  the  rules  of  practice  to  have  the  testimony  considered 
in  order  to  invalidate  their  claims.  They  say,  **  There  is 
no  testimony  in  the  record  bearing  on  this  issue,  and 
there  is  none  introduced  on  the  hearing  of  the  claims  of 
our  clients  that  tends  to  sustain  the  issue.  *^ 

(16)     The  decree  of  the  court  allowing  the  claims  of 
the  tmst  companies,  appellants,  and  other  claimants,  re- 
cites ^s  follows :    **  All  of  the  claims  are  submitted  to  the 
<^Tirt  upon  the  claims  filed  with  the  receiver  and  the  re- 
^Q^^  of  the  receiver  thereto,  and  upon  the  intervention 
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of  the  Braddock  Land  &  Granite  Company  and  Nettie 
F.  Riffle,  Mid  the  response  of  the  recedver  thereto,  and 
upon  the  depoeition  of  the  following  witnesses  taken  ore 
tenus  by  consent^'  (naming  them)  *'to  be  used  aa  evi- 
dence in  all  the  claims  and  issues  arising  herein  wher- 
ever comjietent,  material  or  pertinent.'^  So  the  recitals 
of  the  decree  show  that  the  proceedings  'by  which  it  was 
sought  to  close  up  the  affairs  of  the  drainage  district  and 
to  adjust  and  allow  all  claims  were  treated  as  a  unit,  and 
all  the  pleadings  and  the  testimony  had  in  any  of  the  ex 
parte  petitions  were  available  in  any  part  of  the  proceed- 
ings. Therefore,  it  is  not  correct  to  say  that  there  was 
no  testimony  in  the  record  ibearing  upon  the  claims  of  the 
trust  companies  tending  to  show  that  the  cost  of  the  ian- 
provements  exceeded  the  assessed  benefits. 

But  even  if  tlie  contention  of  counsel  in  this  respect 
were  correct,  still  the  claims  of  the  trust  companies  would 
necessarily  fail,  for  the  burden  was  upon  the  claimants  to 
show  that  their  claims  were  valid  under  the  Act  of  1913. 
That  act  aJbolis^hes  the  drainage  district  and  makes  pro- 
vision for  the  allowance  of  claims.  As  we  have  shown 
in  the  opinion,  the  word  ** claims'*  as  used  in  the 
act  necessarily  meant  valid  claims,  and  no  claims  could  ibe 
valid  for  permanent  work  done  until  it  was  first  deter- 
mined that  the  benefits  to  'be  derived  from  the  improve- 
ment would  exceed  the  cost  thereof.  Every  presumption 
must  be  indulged  in  favor  of  the  validity  of  the  Act  of 
1913,  It  can  not  be  presumed  that  the  Legislature  of 
1913  validated  the  assessment  made  under  the  Act  of 
1907  as  a  legislative  assessment  of  benefits  to  exceed  the 
cost  of  the  improvement  contemplated  by  that  act;  for 
if  the  Legislature  of  1913  had  so  determined,  then  its  act 
in  abolishing  the  district  would  be  unconstitutional  and 
void,  because  to  abolish  the  district,  and  burden  the  real 
property  therein  with  assessments  to  discharge  the  obli- 
gation of  valid  contracts  made  with  the  board  of  ccmnnifl- 
sioners  for  the  permanent  improvement  contemplated 
which  were  not  made  would  deprive  the  land  owners  of 
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their  property  without  due  process  of  law.  Const.  1874, 
art  2,  ^  2L 

Therefore,  in  order  to  uphold  the  Act  of  1913,  it 
must  be  presumed  that  the  Legislature  ascertained  that 
there  had  been  no  assessment  of  benefits  to  exceed  the 
cost  of  improvement  and  that  the  assessment  of  benefits 
as  made  under  the  provisions  of  the  act  of  1907  was  in 
an  amount  less  than  the  estimated  cost  of  the  improve- 
mient  therein  provided  for. 

In  6  B.  C.  L.,  section  101,  it  is  stated:  ''If  it  was 
required  that  the  Legislature  should  have  evidence  of 
particular  facts  in  order  properly  to  pass  a  statute,  it  is 
presumed  that  such  evidence  was  actually  and  properly 
before  the  legislative  body  and  that  it  acted  on  a  full 
knowledge  of  the  facts."  See  also  sections  111  and  112. 

In  Sweet  v.  Rechel,  159  U.  S.  380-393,  the  Supreme 
Court  of  the  United  States  said:  *'It  is  a  well  settled 
rule  of  constitutional  exposition  that  if  a  statue  may  or 
may  not  ibe,  according  to  circumstances,  within  the  limits 
of  legislative  authority,  the  existence  of  the  circum- 
stances necessary  to  support  it  must  be  presumed.'* 

(17)  Therefore,  it  will  be  presumed  that  the  Leg- 
islature of  1913  in  abolishing  this  district,  did  so  for  the 
reason  that  it  as^certained  that  the  improvement  contem- 
plated under  the  Act  of  1907  would  cost  more  than  the 
benefits  to  be  derived  therefrom.  This  is  the  only  reason 
that  would  justify  their  act  in  abolishing  the  district ;  for, 
as  above  stated,  otherwise  to  abolish  a  district  after  valid 
contracts  had  been  let  for  the  permanent  work  to  be  done, 
and  after  work  had  ibeen  done  under  these  contracts  and 
money  furnidied  thereunder,  would  violate  the  well 
known  provision  of  the  Constitution  prohibiting  the  im- 
pairing of  the  Obligation  of  contracts  and  depriving  par- 
ties of  fheir  property  without  due  process  of  law. 

In  tiie  recent  case  of  Morgan  Engineering  Company 
V.  Cache  River  Drainage  District,  115  Ark.  437, 172  S.  W. 
1020,  we  said:  **It  is  well  settled  under  our  Constitution 
that  the  Legislature  may  not  pass  an  act  impairing  the 
ohligation  of  a  contract. '*  That  was  a  case  w^here  a  drain- 
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age  district  had  been  abolished^  and  the  court  was  paseing 
ispon  the  question  of  the  allowance  of  the  'daims  of  an  en- 
gineering comj>any  for  the  preliminary  expenses  of  sur- 
veying, the  filing  of  plans,  etc. 

The  appellees  claim  under  the  act,  and  the  burden  ^ 

was  upon  them  to  show  that  their  claims  were  valid. 
Since  the  L^slature  abolished  the  drainage  district  for  ^  g^ 

the  reason,  as  we  must  presume,  that  the  cost  of  the  im-  ti 

provement  exceeded  the  benefits,  the  only  claims  that  ^ 

would  be  valid,  and  that  could  be  allowed,  under  former  * 

decisions  of  this  court,  as  we  endeavored  to  show  in  the  ^ 

original  opinion,  were  daims  for  preliminary  expenses. 
If  any  reason  existed  for  aibolishing  the  district  other 
than  that  the  cost  of  the  improvement  contemplated 
would  exceed  the  benefits,  it  devolved  upon  the  appellees 
to  prove  it,  and  they  have  not  done  so.  In  oxir  opinion 
greater  weight  should  be  given  to  the  testimony  of  tiie 
memibers  of  the  board  of  assessors,  whose  duty  it  was  to 
make  the  assessment  of  benefits.  Their  testimony  ehows 
that  they  knew  what  the  estimated  cost  of  the  district 
would  be,  and  that  they  were  trying  to  adjust  the  assess- 
ment of  benefits  so  as  to  see  if  they  could  not  meet  **the 
requirements  of  the  cost  of  the  district.*'  It  was  their 
duty  to  finally  adjust  and  equalize  these  assessments. 
Certainly  it  could  not  be  correctly  stated  that  the  testi- 
mony of  the  two  witnesses  who  testified  as  to  the  esti- 
mated cost  of  the  work  should  be  given  greater  weight 
than  the  testimony  of  the  memibers  of  the  iboard  of  asses- 
sors, who,  after  knowing  what  this  estimated  cost  would 
be,  testified  that  after  they  had  equalized  the  assessment 
of  benefits  there  was  never  any  assessment  that  was 
equal  to  the  cost  of  the  improvement.  But  even  if  the 
testimony  were  evenly  balanced  on  this  issue,  which  is  the 
utmost  in  favor  of  the  appellees  that  could  be  said  of  it, 
still  the  burden  of  proof  being  upon  the  appellees  they 
must  necessarily  fail. 

The  motion  for  rehearing  is  therefore  overruled. 
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Hodges  Brothers  v.  Bank  of  Cove. 
Opinion  delivered  June  14,  1915. 

X.      GaLBB — DBLITBBT — ^INTBNITON — COMFLBTEa>    SAUB. — 'In    E   Oale   Of   Chajt- 

telB,  dellyery  Is  a  questian  of  intention  of  the  parties,  as  manifested 
'1^  oYert  acts,  82ijd  a  sale  will  be  treated  as  completed  wlieire  any 
W3t  hBB  been  done  which  was  intended  by  the  parties  as  a  deliYery. 

S.      iSiJJBS-HSAIJB  or  nSS — BZEOTTOBT  OONlSAdV-OPPOBTUKITT  TO  IKBPKOT 

xmjB. — Under  a  written  contract  to  purchase  ties,  the  (purchaser 
was  e^iven  the  right  to  inspect  same  before  acceptance,  and  ithe  sale 
was  not  comlplete  until  the  ties  (passed  the  inspection,  and  ftt  was  a 
^estion  for  the  Jury,  whether  there  was  such  an  inspection  aa 
would  pass  tMe. 

Appeal  from  Polk  Circuit  Oonrt ;  Jefferson  T.  Cow- 
ling, Judge;  affirmed. 

Thos.  W.  Clark  and  J.  I.  Alley,  for  appellant. 

1.    Where  a  contract  is  unambiguous  it  is  the  duty 

^f  the  court  to  construe  it  and  declare  its  meaning  and 

effect,  and  not  the  province  of  the  jury.    171  S.  W.  140; 

®7  Ark.  553;  2  Parsons  on  Cont.  (8  ed.),  492,  610;  Clark 

^^  Gont.  (Hornbook  Series),  p.  564;  81  Ark.  337. 

2.     The  delivery  to  appellants  was  complete   and 

J^s^ed  the  title.    102  Ark.  344 ;  19  Id.  573 ;  31  Id.  155 ;  37 

J^.  483;  54  Id.  305;  90  Id.  131;  91  Id.  240;  62  Id.  592;  68 

^.  307 ;  63  Id.  232 ;  35  Id.  304.    The  peremptory  instruc- 

^  ^^    sliould  have  been  given  as  requested  by  appellants. 

^^>^^  was  nothdng  to  suihmit  to  the  jury.    Constructive 


"^Ty  was  complete. 


<ieli 


^ Inter  J.  Lundy,  for  appellee. 

K^^^  -i  ^    The  title  to  the  ties  did  not  pass  until  they  were 

ii^*^^^  and  inspected.    The  court  properly  instructed 

U    -?^=*^-    81  Ark.  337;  89  Id.  368,  374;  102  Id.  344;  72 

2^^  -"--^l;  91  Ark.  240;  102  Id.  88-91;  106  Id.  482;  107  Id. 

M^  The  question  as  to  the  intention  of  the  i)arties  is 

^:^  "*^^e  jury.    There  was  not  even  constructive  delivery 

^^^>r  the  contract.    Cases,  supra. 

1  %      '^kf cCuLLocH,  C.  J.    Appellee  sued  one  Coleman  for 

1  ffc^  ^ue  on  open  account  and  caused  a  lot  of  railroad  ties 

seized  under  an  order  of  general  attachment.    Ap- 
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pellants  filed  an  interplea,  claiming  title  to  the  attached 
property  under  purchase  from  Coleman,  and  this  is  an 
appeal  from  a  judgment  against  them  condemning  the 
property  for  sale  under  the  attachment. 

Ooleman  was  engaged  in  the  husiniess  of  manufac- 
turing and  selling  railroad  ties,  and  on  January  27, 1913, 
entered  into  a  written  contract  with  appeUants  whereby 
he  agreed  to  sell  and  deliver  to  them  all  of  his  output  of 
ties  during  the  year  1913.  The  agreement  was  that  he 
was  to  9ell  all  the  ties  he  manufactured  to  appellants  at 
certain  prices  fitipulated  in  the  writing,  the  same  to  <be 
delivered  on  board  oars  on  the  tracks  of  the  Kansas  City 
Southern  Railroad  Company  ibetween  Mena  and  De 
Queen,  Arkansas.  The  contract  contained  the  following 
clause : 

**We  a^ee  to  advance  90  per  cent  on  all  No.  1  tiee 
on  railroad  sidings  convenient  for  loading,  upon  receipt 
of  report  signed  by  you,  or,  on  return  from  a  trip  over 
said  territory  for  the  purpose  of  checking  and  branding 
said  ties  the  remaining  10  per  cent  due  when  ties  are 
loaded.  You  to  load  ties  promptly  on  arrival  of  insi>eo- 
tor.  We  are  not  to  accept  less  than  even  car  loads  of 
ties  at  any  station  on  final  settlement.  All  ties  boug'ht 
of  you  in  future  on  above  territory  are  to  'be  branded 
"J,  H.''  connected,  which  shall  be  recognized  as  our 
brand.  We  agree  to  give  thirty  days'  notice,  if  we  de- 
cide to  discontinue  buying  7x9x8  ties,  taking  all  you  have 
ready  to  load  at  expiration  of  thirty  days.'' 

One  of  the  appellants  testified  orally,  giving  an  ac- 
count in  detail  of  the  transaction,  and  stating  that  the 
ties  were,  under  the  contract,  to  be  inspected  by  an  in- 
spector of  the  railroad  company  when  ready  for  deliv- 
ery, and  that  the  settlement  was  to  be  made  according  to 
that  inspection.  He  testified  also  that  these  particular 
ties  were  accepted  by  appellants  and  that  he  (witness) 
went  over  the  road  and  branded  the  ties  and  sjyotted  them 
and  gave  a  check  for  the  amount  due  under  the  contract. 
The  ties  were  not,  however,  according  to  the  evidence, 
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DMpected  by  tbe  railroad  inspector  and  loaded  on  the 
cars. 

Appellants  insisted  in  the  trial  ibelow  that  they  were 
entitled  to  a  peremptory  inatmction^  which  was  by  the 
oonrt  ref  naedy  and  they  excepted  to  the  iostmctions  given 
by  the  court  solely  on  the  ground  that  there  was  no  issue 
to  submit  to  the  jury.  The  only  question,  theref  ore,  pre- 
sented on  this  appeal  is  whether  or  not  there  is  sufficient 
evidence  to  Bupi)ort  the  verdict  in  appellee  *e  favor — ^in 
othOT  words,  whether  the  evidence  concerning  delivery 
of  the  ties  to  appellants  so  as  to  pass  the  title  to  them 
was  conflicting,  for  there  is  no  other  issue  in  the  case. 
There  was  no  actual,  manual  delivery,  but  it  is  contended 
that  the  constructive  delivery  was  complete. 

In  the  case  of  Lynch  v.  Daggeti,  62  Ark.  592,  this 
court  (quoting  the  syllabus)  held:  ^'A  sale  of  specific 
personal  property  may  be  final  and  complete,  where  such 
is  the  intent  of  tiie  parties,  although  something  remains 
to  be  done  subsequently  by  the  seller  as  part  of  the  con- 
siderahion  of  the  contract,  as  to  deliver  the  property  at 
a  place  named." 

In  Guion  Mercantile  Co.  v.  Campbell,  91  Ark.  240,  we 
said:  **The  title  to  personal  property  will  pass  and  the 
sale  be  complete  if  it  is  the  intention  of  the  parties  to 
teansfer  the  title  on  the  one  part  and  to  accept  same  on 
the  other,  and  in  pursuance  thereof  a  delivery  is  made, 
even  though  something  remains  to  be  done;  as,  for  ex- 
ample, the  fixing  of  the  quantity  or  exact  value  of  the 
property  or  the  payment  of  the  purchase  money." 

(1)  It  has  -been  uniformly  ruled  by  this  court  that 
delivery  is  a  question  of  intention  of  the  parties,  as  mani- 
fested by  overt  acts,  and  that  a  sale  of  chattels  will  be 
treated  as  complete  where  any  act  has  been  done  which 
y^w  intended  by  the  parties  as  a  delivery.  Shaul  v.  Har- 
rington,  54  Ark.  305;  Elgm  v.  Barker,  106  Ark.  482. 

In  the  case  of  Deutsch  v.  Dunham,  72  Ark.  141,  there 
was  a  written  contract  for  the  sale  of  lumber  to  be  manu- 
factured, and  the  contract  contained  a  stipulation  that  it 
was  to  ibe  delivered  at  a  certain  place  and  inspected.    The 
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court  held  that  there  'being  no  delivery  the  sale  was  not 
complete  so  as  to  justify  the  purchaser  under  the  contract 
to  maintain  replevin  for  possession  of  the  lum'ber.  In 
the  opinion  it  was  said :  * '  The  contract  being  executory, 
it  is  clear  that  appellant  could  not  be  compelled  to  accept 
the  lum»ber  until  he  had  an  opportunity  to  inspect  it  in 
order  to  ascertain  whether  it  was  such  as  appellees  stixm- 
lated  to  saw.  *  *  *  It  is  equally  clear  that  the  inspection 
wae  necessary  in  this  case  to  ascertain  the  grades  of  the 
lumber,  in  order  to  determine  the  amount  to  be  paid  ae- 
oorddng  to  the  stipulated  prices.  Both  parties  were  in- 
terested in,  and  protected  by,  the  stipulation  that  an  in- 
spection i^ould  be  made.  Hence,  it  was  required,  and, 
on  account  of  the  purposes  for  which  it  was  evidently  to 
be  mad6,  became  a  condition  to  »be  performed  'before  the 
title  to  the  lumber  vested  in  appellant,  and  a  complete 
sale  to  ham  was  made.  *  *  *  There  was  no  delivery  of  the 
lumber  to  appellant,  actual  or  constructive.  The  trans- 
fer of  the  title  to  the  property  depended  upon  the  inten- 
tion of  the  parties.'* 

And  again,  in  the  case  of  Sttmmit  Lumber  Go.  v. 
Sheppard,  102  Ark.  88,  we  held  (quoting  from  the  sylla- 
bus) that  **  where  a  contratet  of  sale  leaves  something  to 
be  done  as  between  the  vendor  and  vendee,  as  to  ascertain 
the  amount,  quantity  or  price,  before  the  title  shall  pass, 
the  sale  would  not  'be  complete ;  but  if  the  title  actually 
passed,  the  sale  is  binding,  though  something  remains  to 
be  done  to  determine  the  total  quantity  of  the  property 
sold  or  the  total  price  thereof.*' 

(2)  There  was  an  issue  of  fact  in  this  case  to  be 
submitted  to  the  jury  for  the  determination  of  the  ques- 
tion whether,  the  title  to  tlie  railroad  ties  passed  to  appel- 
lants under  their  executory  contract  of  purchase  entered 
into  with  Coleman,  and  there  was  suflScient  evidence  to 
sustain  the  verdict  of  the  jury  in  favor  of  appellee  on  that 
issue.  The  contract  is  to  some  extent  ambiguous  in  that 
it  does  not  show  clearly  who  is  to  make  the  inspection. 
It  does  provide,  however,  that  a  part  of  the  purchase 
price  was  to  be  reserved  until  the  ties  should  be  inspected 
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and  loaded  on  the  oar,  and  the  oral  testimony  adduced  by 
appellants  themselves  shoira  that  the  inspection  was  to 
be  made  4>y  the  railroad  inspector  and  that  the  ties  were 
to  be  paid  for  aooording  to  hifi  inspection. 

The  clause  of  the  contract  stipulating  that  appellants 
were  not  to  accept  less  than  **even  car  loads  of  the  ties 
at  any  station  on  final  settlement"  shows  that  there  was 
to  be  no  final  acceptance  until  the  ties  were  loaded  on  the 
cars.    At  any  rate,  appellants  treated  the  contract  as 
ambiguous  and  offered  oral  testimony  whicji   was   ac- 
cepted, and  which,  together  with  the  written  contract, 
shows  that  there  was  to  be  no  completed  sale  until  final 
adceptance  when  the  ties  passed  the  inspection  of  the  rail- 
road inspector  and  were  loaded  on  the  cars.    This  brings 
the  case  squarely  within  the  decision  of  this  court  in 
Htutsch  V.  Dimham,  supra.    One  of  the  appellants  testi- 
fied, it  is  true,  that  he  accepted  the  ties  before  they  were 
loaded,  and  paid  for  them  and  marked  them,  but  upon 
the  whole  there  was  sufficient  evidence  to  go  to  the  jury 
for  determdnation  of  the  question  whether  there  was  such 
an  acceptance  as  would  pass  the  title  xmder  the  contract. 
Tbat  issue  was  settled  by  the  jury  upon  legally  sufficient 
evidence,  and  the  judgment  is  therefore  affirmed. 


State  v.  Bunch. 
Opinion  delivered  June  14,  1915. 

^^DICTMBNT^— CHABGE    OP     SPECIFIC     OFFENSE — CAPTION    AND    BODY     OF 

^^DiOTicENT.--^Aii  eironeous  designation  in  tho  caa;Ktion  concerning 
^^'^  ohairacter  of  the  offense  doee  not  affect  the  validity  of  the 
^^^ietment,  if  In  the  ibody  thereof,  the  faots  ctre  stated  with  sufB- 
^^ent  certainty  io  charge  a  specific  offense. 

^XEBBT — PUBUO  OFFENSE— WHO  MAT  BE  SUBJECT  OF. — ^UndeF  Kilrt>y'8 

^^^igest,  §  160(2,  which  ipiroyides  for  the  indictment  and  punishment 
^^t  any  one  who  shall  brlhe  "any  memiber  of  the  general  assemfbly 
"^  «  *  or  person  holding  any  place  of  pirofi>t  or  trust,  under  any 
Xmw  of  the  State,  or  under  the  order  of  either  house  of  the  General 
-^j»embly,"  it  is  an  offense  to  bribe  any  person  performing  a  pub- 
Mo  function,  pursuant  to  the  laws  of  the  State. 
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a.  Bbibe^t— PUBUo  FUNCTioNABiEs. — ^All  ottemptB  to  bribe  i^eraoos  pet^ 
forming  puUlc  fuoctioinA,  are  included  in  Kirby's  IMgeet,  i%  1602, 
which  denounces  <the  crime  of  attempting  to  bribe  a  '^rson  hold- 
ing Buj  place  of  pirofit  oo:  trust,  under  any  law  of  the  State,  or 
under  the  order  of  either  house  of  the  General  Assemlbly." 

4.      BbIBS&Y— PUBLIC     FXTNOnOIfABT — ^iyCTS     OONSTITUTINO     BBIBIST. — The 

offense  of  to>lbery,  as  denounced  in  Kiinby's  Digest*  §  1602,  ie  made 
com^plete,  if  there  is  any  attempt  ito  influence  the  decision  of  tiie 
engineer  of  a  certain  iroad  improyement  district,  in  any  matter 
which  falls  within  his  duties  under  the  laiws  of  the  State,  whether 
sueh  dyjty  is  preeorlbed  specificaUy,  or  merely  in  general  terms. 

Appeal  from  Lincoln  Circuit  Conrt ;  Antonio  B. 
Grace,  Judge;  reversed. 

Wm.  L.  Moose,  Attorney  General,  and  Jno.  P. 
Streepey,  Assistant,  for  appellant. 

1.  The  indictment  is  suflScdent.  Martin  was  an  offi- 
cer ajid  held  a  place  of  profit  and  trust  under  the  laws 
of  this  State.  Earby 's  Digest,  §  1602 ;  Acts  1909,  p.  1155. 
The  indictment  follows  substantially  the  language  of  the 
statute, 

A.  J.  Johnson  and  E.  W.  Brocknum,  for  appellee. 

1.  The  employment  of  an  engineer  by  the  'board  did 
not  constitute  him  an  officer  nnder  the  law.  Kiri>y  *8  Dig., 
§  1602;  Acts  1909,  p.  1151-1155;  29  Ark.  299;  5  L.  E.  A. 
814;  84  Ark.  540;  69  Id.  460;  36  Miss.  273;  6  Wall.  385; 
103  U.  S.  5;  63  Am.  St.  174;  58  Wis.  144;  88  N.  C.  133;  122 
Id.  495 ;  145  Id.  476 ;  66  Id.  59 ;  84  Ark.  540 ;  lb.  537. 

Martin  was  an  employee  merely.  51  N.  J.  L.  240 ;  42 
N,  Y.  St.  Gl.  481 ;  17  111.  191 ;  31  Atl.  384 ;  123  Mo.  43. 

McCuLLOCH,  C.  J.  The  State  appeals  from  a  judg- 
ment af  the  circuit  court  of  Lincoln  County  sustaining  a 
demur  re  r  to  the  following  indictment: 

**The  Grand  Jury  of  Lincoln  County,  in  the  name 
and  by  the  authority  of  the  State  of  Arkansas,  accuse  T. 
H*  Bunch  of  the  crime  of  attempting  to  bribe  a  public  offi- 
cer committed  as  follows,  towit :  That  on  and  before  the 
1st  day  of  March,  1914,  and  for  three  months  thereafter 
one  H.  R,  Carter  was  holding  a  place  of  profit  and  tmet 
under  the  laws  of  this  State,  towit,  that  of  State  Highway 
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Engineer,  and  by  virtue  of  his  said  office  it  (became  and 
Tms  his  duty  to  draw  (plans  and  specifications  for  the  con- 
struction of  a  public  highway  in  Lincoln  County,  Arkan- 
sas, in  a  certain  road  district  therein  organized  under 
the  laws  of  said  State  and  known  as  Bead  Improvement 
District  No.  1,  said  district  bedng  then  and  there  an  im- 
provement district  organized  and  formed  under  and  in 
accordance  with  the  laws  of  the  State  of  Arkansas  for 
the  purpose  of  improving  and  building  a  public  highway 
in  said  Lanooln  Ck>unty  that  in  pursuance  of  his  duty  as 
such  highway  engineer  he,  the  said  H.  B.  Carter,  pre- 
pared and  furnished  said   road   improvement    district 
plans  and  specoficatione  for  the  construction  of  said  pub- 
lic highway,  that  on  or  about  the  first  day  of  February, 
1914,  the  board  of  directors  of  said  Boad  Improvement 
District  No.  1  entered  into  a  contract  with  said  T.  H. 
Banloh  to  construct  said  highway  in  accordance  with  said 
plans  and  specifications  and  immediately  thereafter  the 
said  T.  H.  Bunch  entered  upoti  and  began  and  continued 
the  work  of  'building  said  highway  by  means  of  laborers 
and  servants  employed  by  him  for  that  purpose  that  the 
said  board  of  directors  of  said  Boad  Improvement  Dis- 
trict No.  1  employed  H.  A.  Martin  as  supervising  and  in- 
specting engineer  and  it  thereupon  and  thereby  became 
and  was  his  duty  as  such  to  inspect  and  approve  or  re- 
ject the  materials  used  by  said  contractor,  T.  H.  Bunch, 
and  his  servants  and  employees  in  the  construction  of 
said  highway  to  see  that  they  conformed  with  said  eped- 
fioations  according  to  the  contract  between  the  said  T.  H. 
Bunch  and  the  board  of  directors  of  said  road  improve- 
ment district  and  to  supervise  the  construction  of  said 
road  and  see  that  same  was  built  by  said  contractor  in 
aieoordance  with  the  plans  and  specifications  aforesaid 
that  by  virtue  of  his  said  employment  the  said  H.  A. 
Martin  was  on  and  for  sixty  days  before  and  after  the 
19th  day  of  May,  1914,  holding  a  place  of  trust  and  profit 
under  the  laws  of  this  State,  and  charged  with  official  du- 
ties as  hereinbefore  stated,  that  on  or  about  the  first  day 
of  May,  1914,  the  said  H.  A.  Martin,  in  pursuance  of  his 
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official  duties  as  such  supervising  and  inspecting  engineer^ 
inspected  certain  material,  towit,  cruslied  rock,  which 
was  then  and  there  being  u^ed  by  said  contractor  in  the 
eonstruiction  of  said  road,  and  notified  the  agent6  and 
servants  employed  by  the  said  contractor,  T.  H.  Bunch, 
that  the  same  was  not  of  the  kind  snd  quality  required 
by  the  specifications  and  contract  but  of  a  different  kind 
and  inferior  quality,  and  demanded  that  said  material  be 
not  used  in  the  building  of  said  road;  that  thereafter, 
towit,  on  the  19th  day  of  May,  1914,  in  the  county  of  Lin- 
coln and  State  aforesaid,  the  said  T.  H.  Bunch  fraudu- 
lently intending  and  contriving  to  wrong,  cheat  and  de- 
fraud the  said  board  of  directors  of  eaid  Boad  Improve- 
ment District  No.  1  and  the  taxpayers  of  the  said  district, 
and  corruptly,  fraudulently  and  feloniously  <K)ntriving 
and  intending  to  corrupt  and  influence  the  official  acts, 
decisions  and  conduct  of  the  said  H.  A.  Martin  in  his  offi- 
cial capacity  as  supervising  and  inspecting  engineer  of 
said  Boad  Improvement  District  No.  1  by  means  of  a 
bribe,  present  and  reward  of  pecuniary  value,  towit,  the 
sum  of  one  hundred  dollars,  did  then  and  there  wilfully, 
unlawfully,  fraudulently,  corruptly  and  feloniously  cause 
to  be  delivered  to  the  said  H.  A.  Martin  a  draft  or  check 
commonly  called  a  piece  of  exchange,  drawn  on  May  19, 
1914,  by  the  Twin  City  Bank  of  Argenta,  Arkansas,  on  the 
National  Bank  of  Commerce  at  St.  Louie,  Missouri,  signed 
by  Bemice  Laster  as  the  assistant  cashier  of  said  Twin 
City  Bank,  for  the  sum  of  one  hundred  dollars,  payable  to 
the  order  of  the  said  H.  A.  Martin,  by  the  name  of  Allen 
Martin,  and  did  then  and  there  wilfully,  unlawfully, 
fraudulently  and  feloniously  request  the  said  H.  A.  Mar- 
tin not  to  interfere  with  or  further  object  to  the  use  of 
such  improi>er  and  inferior  rock  being  used  by  said  T.  H. 
Bunch  and  servants  in  the  construction  of  said  road  con- 
trary to  the  statutes  made  and  provided  and  against  the 
peace  and  dignity  of  the  State  of  Arkansas.*' 

It  will  be  seen  from  an  analysis  of  the  language  of  the 
indictment  that  it  charges  appellee  with  bribing  one  H.  A. 
Martin,  who  was  the  engineer  of  a  certain  road  improve- 
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ment  district  in  Linooln  County,  for  the  purpose  of  in- 
fluencing Ms  decision  in  passing  upon  the  quality  of 
crashed  rock  to  he  uBed  in  the  construction  of  the  road 

The  statute  under  which  the  indictment  was  found 
reads  as  follows :    *  *  If  any  person  shall,  directly  or  indi- 
rectly, promise,  offer  to  give,  or  cause  or  procure  to  'be 
promised,  offered  or  given,  any  money,  goods,  right  in 
action,  1>ribe,  present  or  reward,  or  any  promise,  con- 
tract, underti^ing,  obligation,  or  security  for  the  pay- 
ment or  delivery  of  any  (money,  goods,  right  in  ac- 
tion, briibe,  present  or  reward,  or  any  other  valua- 
ble thong  whatever,  to   any  member  of  the  Oenerid 
Assembly  of  the  State  of  Arkansas,  after  'his  election  as 
such  member,  and  either  tbefore  or  after  he  shall  have 
qualified  and  taken  his  seat,  or  to  any  officer  of  the  State, 
or  person  holding  any  place  of  profit  or  trust,  under  any 
kw  of  the  State,  or  under  the  order  of  either  house  of 
the  General  Assembly,  with  intent  to  influence  his  vote 
or  decision  on  any  question,  matter,  cause  or  proceeding 
which  may  then  be  pending,  or  may  by  law,  or  under  the 
Constitution  of  the  State,  be  brought  before  him  in  his 
official  capacity,  or  in  his  place  of  trust  or  profit,  and  shall 
be  convicted  thereof,  such  person  so  offering,  promising, 
or  giving,  or  causing,  or  procuring  to  be  promised,  offered 
or  given,  any  such  money,  goods,  right  in  action,  bribe, 
present  or  reward,  or  any  promise,  contract,  undertak- 
ing, obligation  or  security  for  the  payment  or  delivery 
of  any  money,  goods,  right  in  action,  bribe,  present  or  re- 
ward, or  other  valuable  thing  whatever,  and  the  member, 
G&cev  or  person  who  shall  in  any  wise  accept  or  receive 
the  same,  or  any  part  thereof,  shall  be  liable  to  indictment 
in  any  court  having  jurisdiction,  and  shall,  upon  convic- 
tion liereof ,  be  fined  in  any  sum  not  exceeding  double  the 
amount  so  offered,  promised  or  given,  and  be  imprisoned 
in  the  penitentiary  not  exceeding  two  years ;  and  the  per- 
son convicted  of  so  accepting  or  receiving  the  same,  or 
any  part  thereof,  if  an  officer  or  person  holding  any  such 
office,  place  of  trust  or  profit  as  aforesaid,  shall  forfeit 
his  office  or  place ;  and  any  person  so  convicted  shall  for- 
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ever  be  disqualified  to  hold  any  office  of  trust  or  profit 
under  the  Constitution  or  laws  of  this  State/*  Barry's 
Digest,  §  1602. 

(1)  It  is  first  contended  by  counsel  for  a|q3ellee,  in 
support  of  the  court's  ndinig,  that  the  indictment  is  de- 
fective 'because  it  charges  the  crime  of  ^^aitemp^ii^  to 
bribe  a  public  officer"  without  describing  the  public  ofiSoe 
or  setting  out  that  the  person  named  was  in  fact  a  pub- 
lic officer.  It  is  true  that  in  the  caption  of  the  indict- 
ment the  offense  is  named  as  thai  of  ^'attemipting  to 
bribe  a  put^c  officer, ' '  but  the  body  of  the  indictment  does 
not  attempt  to  set  forth  that  offense.  On  the  contrary,  it 
charges  the  crime  of  attempting  to  bribe  a  certain  person, 
who,  it  is  alleged,  was  a  person  holding  a  place  of  profit 
and  trust  under  the  laws  of  the  State,  if  that  be  an  offense. 
The  statutes  of  this  State  provide  that  an  indictment 
shall  be  sufficient  if  it  can  be  understood  therefrom  ^^that 
the  act  or  omission  charged  as  the  offense  is  stated  with 
such  a  degree  of  certainty  as  to  enable  the  court  to  pro- 
nounce judgment  upon  conviction  according  to  the  right 
of  the  case.''  Kirby's  Digest,  ^  2228,  third  subdivi- 
sion;  and  that  an  indictment  is  sufficient  if  it  contains 
**a  statement  of  the  acts  constituting  the  offense  in  ordi- 
nary and  concise  language  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  what 
is  intended.''  Kirby's  Digest,  §  2243,  second  subdivi- 
sion. An  erroneous  designation  in  the  caption  concern- 
ing the  character  of  the  offense  does  not  affect  the  valid- 
ity of  the  indictment  if  in  the  body  thereof  the  facts  are 
stated  with  sufficient  certainty  to  charge  a  specific  offense. 
Lace  field  v.  State,  34  Ark.  2T5 ;  Johnson  v.  State,  36  Ark. 
242 ;  Williams  v.  State,  47  Ark.  230;  State  v.  Culbreath,  71 
Ark.  80 ;  Harrington  v.  State,  77  Ark.  480 ;  Kelley  v.  State, 
102  Ark.  651. 

In  Williams  v.  State,  supra,  it  was  said  to  be  unimpor- 
tant what  offense  was  named  in  the  caption  if  **the  par- 
ticular offense  of  which  defendant  was  accused  was  made 
distinct  and  certain  by  the  statement  of  the  circumstances 
of  its  commission,  in  the  body  of  the  count."    And  in 
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State  V.  Cidhreath,  supra,  the  court  said :  *  *  The  name  of 
the  crime  is  controlled  (by  the  specific  acts  charged,  and 
an  erroneous  name  of  the  charge  does  not  vitiate  the  in- 
dictment." 

(2)  It  is  clear  from  the  body  of  the  indictment  in 
this  case  that  the  State  intended  to  charge  the  appellee 
with  the  crime  of  attempting  to  bribe,  not  a  public  offi- 
cer, but  a  person  holding  a  place  of  profit  or  trust  under 
the  laws  of  the  State.  The  accused  could  not  have  been 
misled  by  the  misdescription  of  the  offense  in  the  cap- 
tion, and  if  the  facts  set  forth  in  the  body  of  the  indict- 
ment constitute  a  public  offense  then  the  indictment  is 
snfKoient. 

The  prindpal  contention  in  support  of  the  court's 
mling,  and  the  one  which  douibtless  sets  forth  the  rea- 
sons ui>on  which  the  trial  court  based  its  decision,  is  that 
the  phrase  **  person  holding  any  place  of  profit  or  trust 
imder  any  law  of  the  State '  *  is  synonymous  with  the  term 
"public  office,"  and  that  the  indictment  is  not  sufficient 
imless  it  charges  that  the  person  attempted  to  be  bribed 
was  a  pulblic  officer.  We  can  not  give  our  assent  to  that 
construction  of  the  statute,  for  to  do  so  would  be  to  en- 
tirely eliminate  the  phrase  above  quoted  and  to  emascu- 
late the  statute  and  defeat  its  manifest  purpose  in  some 
respects. 

Counsel  for  appellee  rely  on  certain  cases  involving 
the  question  of  the  right  to  hold  more  than  one  office 
under  provisions  of  Constitutions  and  statutes  using  lan- 
guage, in  some  respects  similar  to  that  in  the  statute  now 
under  examination;  but  an  examination  of  those  cases 
cited  in  the  brief  will  show  that  the  provisions  construed 
in  those  cases  are  not  indentical  with  our  statute.  For 
instance,  the  North  Carolina  cases  construe  a  clause  of 
the  Constitution  which  provides  that  *'no  i)erson  holding 
any  office  or  place  of  trust  or  profit  under  the  United 
States,  etc.,  *  *  *  shall  hold  or  exercise  any  other  office  or 
place  of  trust  or  profit  under  the  authority  of  this  State.  *' 
It  wag  held  there  that  the  phrase  *  'place  of  trust  or  profit 
imder  the  authority  of  this  State '*  was  synonymous  with 
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the  preceding  word  ** office,"  aiid  that  persons  holding 
office  were  not  disqualified  from  performing  other  public 
functions.  Clctrk  v.  Stanley,  66  N.  C.  59;  Doyle  v.  Ral- 
eigh, 89  N.  C.  133. 

It  is  obvious  from  an  analysis  of  our  statute,  how- 
ever, that  an  entirely  different  meaning  was  intended, 
and,  as  before  stated,  if  we  thus  limit  the  language  re- 
garding x>6r8ons  holding  a  place  of  profit  or  trust,  it  gives 
it  no  meaning  whatever  and  amounts  to  an  elimination  of 
that  much  of  the  statute.  In  the  first  place,  if  that  in- 
terpretation be  placed  ux>on  the  statue,  there  is  no  statu- 
tory offense  of  bribery  except  as  to  acts  which  relate  to 
members  of  the  General  Assembly  and  other  State  offi- 
cers. There  would  be  no  statute  at  all  relating  to  brib- 
ery of  a  county  or  township  officer  or  any  persons  who 
discharged  public  functions  unless  they  ibe  members  of 
the  General  Assembly  or  other  State  officers.  The  stat- 
ute was  intended  to  be  comprehensive,  and  it  o'bviously 
was  not  the  intention  of  the  lawmakers  to  limit  it  merely 
to  members  of  the  General  Assembly  and  other  State 
officers.  The  statute  relates  to  **any  peraon  holding  any 
place  of  profit  or  trust  under  any  law  of  the  State,*'  and 
it  seems  dear  that  the  lawmakers  meant  to  make  it  an 
offense  to  bribe  any  person  performing  a  public  function 
pursuant  to  the  laws  of  the  State.  In  addition  to  that, 
the  statute  adds  the  words  **or  under  the  order  of  either 
house  of  the  General  Assembly,  *'  and  surely  it  can  not 
be  plausibly  urged  that  the  Legislature  has  any  authority 
to  create  a  public  office  merely  by  an  order.  An  office 
must  be  created  by  the  Constitution  or  statutes  of  the 
State,  and  to  provide  for  the  bribing  of  an  officer  **  under 
the  order  of  either  house  of  the  General  Assemfbly,*' 
would  be  a  contradiction  of  terms,  as  there  could  be  no 
such  thing  as  an  office  created  in  that  way. 

(3)  Again,  it  is  provided  in  the  statute  that  such 
persons  so  offering  or  giving  the  reward,  together  with 
*Hhe  member,  officer  or  person  who  shall  in  any  wise  ac- 
cept or  receive  the  same"  shall  ibe  liaJble  to  indictment, 
etc.    Now,  it  is  clear  from  that  language  that  the  Legis- 
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lature  meant^  in  speaking  of  a  person,  to  designate  others 
than  those  who  hold  puhlic  office,  and  when  this  language 
is  considered  with  the  preceding  language  already  quoted, 
it  shows  that  something  more  was  meant  in  designating 
a  "person  holding  any  place  of  profit  or  trust"  than  a 
men^ber  af  the  Legislature  or  other  officer  of  the  State. 
Originally,  the  offense  of  hriibery  could  only  be  'based 
upon  a  reward  offered  or  given  to  a  judge  or  other  person 
concerned  in  the  administration  of  public  justice  (5  Cyc. 
of  Law,  1040),  but  even  at  common  law  the  offense,  on  ac- 
count of  the  enormity  of  its  moral  effect,  was  greatly 
broadened  so  that  it  applied  to  almost  any  kind  of  an  offi- 
cer or  person  performing  n  public  function.  Most  of  the 
American  statutes  on  the  subject  are  more  comprehen- 
sive than  the  common  law  definition,  and  our  statute  is 
particularly  so,  it  'being  obvious  that  the  lawmakers  in- 
tended to  include  all  attempts  to  bribe  persons  perf orm- 
mg  jmblic  functions.  The  courts  very  generally  hold 
that  the  statute  applies  to  a  de  facto  officer.  5  Cyc  of 
Law,  1041 ;  Diggs  v.  State,  49  Ala.  311 ;  State  v.  Duncan, 
153  Lid.  318. 
i  In  the  Indiana  case  just  cited,  there  was  an  indict- 

[  ment  for  an  attempt  to  bribe  a  road  engineer  appointed 

I  by  the  county  board  of  commissioners,  and  the  indictment 

I  was  predicated  on  a  statute  which  made  it  iinliawf ul  for 

I  a  **  person  holding  an  office  of  trust  or  profit  under  the 

;  laws  of  the  State '  *  to  solicit  or  accept  a  bribe.    The  court 

!  held  that  the  engineer  thus  appointed  was  a  de  facto  offi- 

cer, although  not  a  resident  of  the  county,  and  that  a 
ptfblic  offense  was  charged.  In  disi)osing  of  the  question, 
the  court  said:  ** Bribery  is  an  offense  against  public 
justice.  The  essence  of  it  is  the  prostitution  of  a  public 
trust,  the  betrayal  of  public  interests,  the  debanchment 
I  of  the  public  conscience. '  ^    In  that  case  the  engineer  him- 

i  self  was  the  accused  party  in  the  indictment,  but  the  case 

!  of  State  V.  Ray,  153  Ind.  334,  involved  a  prosecution  of 

another  party  for  conspiring  to  bribe  the  engineer,  and 
the  court  held  that  the  facts  constituted  an  offense  under 
the  bribery  statute. 
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In  State  v.  Gardner,  54  Ohio  St  24,  31  L.  B.  A.  660, 
the  court  held  that  one  charged  with  offering  a  l)rihe  to  a 
city  oommiseioner  could  not  defend  on  the  ground  that 
the  statute  under  which  such  city  commissioner  held  office 
was  unconstitutional,  and  in  disposing  of  the  case  the 
court  said:  *'How  is  the  corruption,  the  guilt  of  one 
who  attempts  to  pollute  the  fountains  of  justice  by  'briib* 
ing  its  acting  officers,  and  thus  cheat  his  neighbors  and 
the  conmmnity,  any  the  less  substantial,  or  the  State's 
case  against  him  any  the  less  meritorious,  ^cause  it  may 
turn  out  that  the  officer's  title  would  not  stand  the  test 
of  a  quo  warrawtof" 

We  find  two  Federal  cases  which  reach  very  closely 
to  the  question  now  (before  us,  and  we  think  are  correct 
interpretations  of  the  law.  The  first  is  United  States  v. 
Va/n  Lewoen,  62  Fed.  62,  where  there  was  an  indictment 
under  an  act  of  Congress  which  makes  it  bribery  to  oflfer 
or  give  any  money  or  other  thing  of  value  **to  any  officer 
of  the  United  States  or  to  any  person  acting  for  or  on 
behalf  of  the  United  States  in  any  official  function  under 
or  by  virtue  of  any  department  or  office  of  the  Govern- 
ment thereof. ' '  The  functionary  sought  to  be  bribed  was 
a  member  of  the  board  of  surgeons  appointed  by  the 
United  States  Commissioner  of  Pensions  to  examine  ap- 
plicants for  pensions,  and  it  was  contended,  as  in  the 
present  case,  that  the  statute  did  not  make  it  unlawful  to 
attempt  to  bribe  any  person  other  than  a  public  officer  or 
his  deputy.  The  district  judge  before  whom  the  case 
was  tried  delivered  an  opinion  in  which  he  said:  **It  is 
urged  in  argument  that  this  provision  of  the  statute  re- 
quires thait  the  person  must  act  in  an  official  capacity,  and 
that  this  reqxiirement  can  only  'be  met  when  the  person  is 
an  *  officer.^  *  *  *  This  construction  would  wholly  destroy 
the  force  of  the  second  definition  in  section  5501.  If  no 
person  can  act  in  an  official  capaieity,  except  an  officer, 
and  no  one  can  <be  an  officer,  except  one  appointed  in  the 
mode  provided  in  section  2,  article  2,  of  the  Constitution, 
then  it  was  useless  to  place  in  section  5501  any  other  defi- 
nition than  that  of  the  opening  words,  towit,  *  Every  offi- 


Digitized  by 


Google 


ABK.]  State  v.  Bunch.  229 

cer. '     It  is  dear,  however,  that  Congress  intended  to  in- 
clude within  the  section  persons  other  than  those  who 
were  technically  *  officers  of  the  United  States/  as  that 
term  is  defined  hy  the  Supreme  Court.    The  section  in- 
cludes aU  persons  acting  for  or  on  behalf  of  the  United 
States,  under  or  hy  virtue  of  the  auithority  of  any  depart- 
ment or  office  of  the  Government,  in  an  official  capacity.*' 
The  same  statute  was  under  consideration  by  one  of 
the  district  courts  of  the  United  States  in  another  case 
{United  States  v.  Ingham,  97  Fed.  935),  where  the  indict- 
ment charged  an  lattempt  to  bribe  a  secret  service  opera- 
tive employed  by  the  Secretary  of  the  Treasury  to  aid 
in  the  detection  and  suppression  of  crime  against  the 
revenue  law,  and  thfe  district  judge  in  his  opinion  said  : 
"I  agree  that  McManus  was  not  an  *  officer*  of  the  United 
States,  <but  I  am  satisfied  that  he  was  a  *  person  acting 
for  or  on  behalf  of  the  United  States  in  an  official  func- 
tion, under  or  by  authority  of  a  department  or  office  of  the 
Government  thereof,'  and  that  he  held  a  *  place  of  trust 
or  profit,'  within  the  meaning  of  section  5451  of  the  Re- 
vised Statutes.    The  phrase  *  official  fun<5tion,'  taken  in 
connection  with  the  other  language  of  the  se'ction,  is,  I 
think,  of  broader  scope  than  the  defendant's  counsel  is 
willing  to  admit    His  position  is  that  no  one  can  exer- 
cise  an  official  function  unless  he  'be  an  *  officer'  of  the 
United  States;  and,  if  this  argument  is  to  prevail,  the 
two  provisions  of  the  section  are  identical  in  meaning, 
although  it  is  clear  that  Congress  supposed  the  words  to 
t)e  descriptive  of  two  distinct  classes  of  persons.    This 
result  is  to  'be  avoided  if  a  fair  and  reasonable  loonstruc- 
tion  will  lead  to  a  different  conclusion.    In  my  opinion 
such  a  construction  is  obvious,  and  relieves  the  case  in 
hand  from  difficulty.    The  *  official  function'  spoken  of  is 
not  necessarily  a  function  belonging  to  an  office  held  by  a 
person  acting  on  behalf  of  the  United  States ;  it  may  also 
be  a  function  belonging  to  an  office  held  by  his  superior, 
which  function  has  been  committed  to  the  subordinate 
(whether  he  be  also  an  officer,  or  a  mere  employee)  for 
tile  purpose  of  being  executed." 
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We  are  not  aware  that  these  cases  have  been  re- 
viewed or  the  same  question  passed  uix>n  in  any  of  the 
appellate  courts  of  the  United  States,  but  we  are  of  the 
opinion  that  they  are  sonnd  expositions  of  the  law  and 
have  a  direct  bearing  in  reaching  a  comdnsion  in  the  oon- 
struction  of  the  statute  now  before  us.  Our  conclusion 
is  that  the  different  terms  of  the  statute  are  not  synony- 
mous and  that  it  was  the  manifest  purpose  of  the  Legis- 
lature to  make  it  an  offense  not  only  to  bribe  a  public  offi- 
cial but  also  to  make  it  an  offense  ito  bribe  any  ^  ^person 
holding  any  place  of  profit  or  trust  under  any  law  of  the 
State  or  under  the  order  of  either  house  of  the  General 
Assembly.^' 

(4)  It  has  also  been  suggested  that  in  order  to  make 
an  offense  under  the  clause  of  the  statute  concerning  the 
attempt  to  bribe  a  person  holding  a  place  of  profit,  it 
must  be  to  influence  such  person  in  the  discharge  of  some 
specific  provision  of  the  law,  or  order  of  one  of  the  houses 
of  the  General  Assembly.  We  do  not  think,  however, 
that  the  suggestion  is  weU  founded,  for  public  duties  may 
be  and  are  often  conferred  'hy  statutes  in  general  terms, 
and  it  is  a  very  narrow  view  of  the  statute  to  say  that 
there  can  be  no  offense  unless  the  statute  itself  prescribes 
a  specific  duty,  the  discharge  of  which  is  sought  to  be  in- 
fluenced in  the  attempt  to  bribe.  The  present  case  pre- 
sents a  fair  illustration  of  the  weakness  of  such  a  conten- 
tion. The  road  improvement  district  mentioned  in  the 
indictment  was  created  by  an  act  of  the  General  Assem^bly 
and  a  board  of  directors  was  created  with  authority  to 
construct  the  improvement  and  to  employ  engineers  and 
other  agents  to  assist  in  carrying  out  the  purposes  of  the 
statute.  No  specific  duties  are  i)ointed  out  in  the  statute, 
not  even  those  of  the  directors  themselves,  it  being  merely 
enjoined  nx>on  them  the  duty  of  constructing  the  improve- 
ment. While  the  directions  of  the  statute  are  general  in 
terms,  the  effect  can  not  be  misunderstood,  and  the  at- 
tempt to  bribe  any  of  the  officers  or  authorized  agents 
of  the  district  in  the  discharge  of  their  respective  duties 
would  be  an  attempt  to  influence  their  decision  as  public 
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fanctionaiies  mthin  the  meaning  of  the  statute.  More- 
aver,  the  statute  does  not  say  that  it  shall  only  be  an 
offense  to  brihe  a  person  holding  a  place  of  profit  or  trust 
merely  as  to  his  decision  with  respect  to  some  specific  act 
or  duty,  :but  the  offense  is  created  in  attempting,  by  offer 
or  gift  of  a  bri'be,  to  influence  any  person  holding  any  such 
place  of  profit  or  trust  under  the  law  of  the  State  in  his 
decision  upon  any  matter  brought  before  him  **in  his 
place  of  trust  or  profit.  ^^  Thus  the  offense  is  made  com- 
plete if  there  is  any  attempt  to  influence  his  decision  in 
any  matter  which  falls  within  his  duties  under  the  laws 
of  the  State,  whether  such  duty  is  speidfically  prescribed 
or  merely  in  general  terms. 

We  are  of  the  opinion,  therefore,  that  the  indictment 
in  this  case  charges  a  public  offense,  and  that  the  circuit 
oourt  erred  in  sustaining  the  demurrer.  The  judgment 
is  reversed  and  the  cause  remanded  with  directions  to 
overrule  the  demurrer,  and  for  further  proceedings. 

Habt,  J.,  dissents  on  the  grounds  that  the  facts 
stated  in  the  indictment  do  not  show  that  the  person  al- 
leged to  have  been  bribed  was  performing  any  govern- 
mental function  and  therefore  did  not  come  within  the 
terms  of  the  statute. 


Buckley  v.  Collins. 
Opinion  delivered  June  14,  1915. 

1.  Infants — ^bight  to  sue — suit  by  gttardian — substituted  com- 
plaint.— J.  was  an  infant  and  euit  was  brought  against  defendant 
by  A.,  guardian  for  J.,  held^  it  wae  proper,  thereafter,  for  the  Justice, 
before  whom  the  cause  was  pending,  to  permit  the  filing  of  a  new 
oomplaint  by  J.,  througb  A.,  as  next  friend,  the  same  not  opemting 
as  the  bringing  of  a  new  suit 

2.  IiiTANTS — ^i£AT  SUB,  HOW. — ^UudeT  Klz^s  Digest,  §  6021,  the  action 
of  an  iofant  must  ibe  brought  'by  his  guardian  or  next  Mend,  but 
it  is  iMYertheless  the  action  of  the  infamt,  no  matter  by  whom 
<bn)ug3it 

I.     iBl^fiOHAin>ISB     CHECKS — ^VALIDITT — ESTOPPEL     OF     MAKES — OONSIDBEA- 

Tioir. — lAnpeUant  issued  certain  checks  whicb  he  held  out  as  ire- 
de^naible  In  merchandise.  Held,  when  the  appellant  made  such  a 
representation,  and  the  checks  were  issued  for  a  valuable  consider- 
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atton,  that  he  oould  be  required  to  redeon  the  same  in  merchan- 
dise^ or  refund  the  consideration,  and  ivhere  he  stated  that  the 
checks  in  controversy*  and  held  by  appellee*  were  eood,  he  would 
<be  estopped  from  asserting  that  no  considenvtion  was  glTeii 
therefor. 

Appeal  from  Pike  Oircmt  Court;  Jefferson  T.  Cow- 
ling, Judge ;  affirmed. 

0.  A.  Featherston  and  W.  8.  Cohlentz,  for  appellant 

1.  It  was  error  to  allow  the  filing  of  the  amended 
and  substituted  complaint.    38  S.  W.  703 ;  94  Id.  277. 

2.  There  was  no  consideration  for  the  checks.  The 
evidence  shows  this,  and  the  verdict  is  entirely  unsup- 
ported iby  the  evidence.  70  Ark.  385 ;  Ruling  Case  Law, 
*' Appeal  and  Error,''  <^  167. 

W.  T.  Kidd,  for  appellee. 

1.  The  infant,  and  not  the  next  friend,  is  the  real 
party.  The  defendant  entered  his  appearance  and  filed 
an  answer.  90  Ark.  316;  101  Id.  124;  71  Id.  258;  157  U. 
S.  196;  94  Ark.  178. 

2.  The  checks  were  assignable  by  delivery.  70  Ark. 
215. 

3.  A  verdict  based  upon  conflicting  evidence  is  con- 
clusive. 90  Ark.  100.  If  there  is  any  evidence  to  sus- 
tain it,  the  verdict  is  conclusive.    102  Ark.  200. 

Wood,  J.  On  the  7th  of  October,  1912,  A.  T.  Collins, 
guardian  for  J.  A.  Collins,  filed  a  claim  against  A.  M. 
Buckley  for  $4.95  for  time  checks  issued  by  Buckley.  On 
the  18th  day  of  October,  1912,  there  was  filed  in  the  jus- 
tice court  what  is  designated  in  the  record  as  an  amended 
and  substituted  complaint,  in  which  it  is  recited  as  fol- 
lows: **  Comes  the  plaintiff,  J.  A.  Collins,  by  his  next 
friend,  A.  T.  Collins,  and  for  his  cause  of  action  states.'* 
It  then  sets  forth  that  the  defendant,  A.  M.  Buckley,  is 
engaged  in  the  mercantile  business  in  the  town  of  Kim- 
berly.  Pike  County,  Arkansas,  and  that  in  connection  with 
his  business  he  issued  certain  checks  commonly  called 
brozine,  good  for  (naming  the  amount)  in  trade;  that 
these  checks  were  issued  to  one  Sanders,  and  were  condi- 
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tioned  that  the  defendant  would  redeem  the  checks  during 
the  month  either  in  merchandise  or  cash  when  presented 
to  Jiirn  by  the  holder  thereof.  He  further  alleged  that  he 
owned  $4.95  in  these  checks ;  that  he  had  made  demaad 
on  the  defendant  and  he  refused  to  redeem  the  same. 

(1)  Appellant  first  contends  that  the  court  erred  in 
permitting  the  appellee  to  file  what  is  called  the  amended 
and  substituted  complaint.  At  the  time  this  pleading 
was  filed  there  had  been  no  written  pleading  filed  in  the 
justice  court.  The  account  that  was  filed  before  the  jus- 
tice was  styled,  **A.  T.  Collins,  guardian  for  J.  A.  Col- 
lins.^' Although  the  account  purported  to  'be  filed  by  A. 
T.  Collins  as  guardian  for  J.  A.  Collins,  it  was  not  error 
for  the  court  to  permit  the  appellee,  through  A.  T.  Col- 
hns,  to  file  what  is  termed  the  amended  and  substituted 
oomplaint.  By  so  doing  a  new  suit  was  not  instituted, 
for  it  is  the  infant,  and  not  the  party  who  represents  him 
m  the  litigation,  that  is  the  real  party  to  the  suit.  As  is 
said  in  Morgan  v.  Potter,  157  U.  S.  195-8 :  **It  is  the  in- 
fant, and  not  the  next  friend,  who  is  the  real  and  proper 
party.  The  next  friend,  by  whom  the  suit  is  brought  on 
behalf  of  the  infant,  is  neither  technically  nor  substan- 
tially the  party,  but  resembles  an  attorney,  or  a  guardian 
ad  litem,  by  whom  a  suit  is  brought  or  defended  in  be- 
half of  another.  The  suit  must  -be  brought  in  the  name 
of  the  infant,  and  not  in  that  of  the  next  friend.*' 

(2)  Under  our  statute  *  *  the  action  of  an  infant  must 
he  brought  by  his  guardian  or  next  friend.**  Kirby*s 
Digest,  §  6021.  But  whether  the  suit  be  brought  by  the 
guardian  or  the  next  friend,  it  is  at  least  the  suit  of  the 
infant  and  must  be  brought  in  the  name  of  the  infant  by 
the  guardian  or  the  next  friend.  The  infant  can  not  act 
for  himself  in  bringing  a  suit,  but  it  is  nevertheless  his 
suit,  no  matter  by  whom  brought.  The  mistake  as  to  the 
capacity  in  which  the  party  bringing  the  suit  for  the  in- 
fant acts  does  not  make  it  a  suit  by  a  different  party. 
See  8t.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Haist,  71  Ark.  258. 

(3)  There  was  evidence  tending  to  show  that  the 
appellant  put  in  circulation  checks  which  read  as  follows : 
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*  *  Good  for  $1  in  trade.  A.  M.  Buckley,  Beedland. '  ^  Ap- 
pellee, who  was  doing  ibusiness  through  his  guardian,  ac- 
quired a  number  of  these  checks,  having  accepted  the 
same  in  exchange  for  merchandise,  and  he  presented 
them  to  appellant  and  appellant  redeemed  them  either  in 
merchandise  or  by  paying  the  money  therefor.  The  par- 
ticular check  in  controversy  appellee  acquired  in  tiie 
same  way,  and  he  presented  same  to  appellant,  demand- 
ing payment  thereof  either  in  money  or  merchandise  and 
appellant  refused  jxayment. 

There  was  proof  tending  to  show  that  appellant  ad- 
mitted that  he  placed  the  checks  in  circulation  and  that  he 
had  been  redeeming  the  checks  which  appellee  presented 
to  him. 

There  was  proof  on  behalf  of  the  appellant  to  the 
effect  that  he  loaned  the  check  in  controversy  and  simi- 
lar checks  to  one  Sanders  and  there  was  no  consideration 
received  by  appellant  from  Sanders  for  these  checks. 

The  court,  among  others,  gave  the  jury  the  following 
instruction:  **If  you  believe  from  a  preponderance  of 
the  evidence  that  defendant  Buckley  issued  these  checks 
redeemable  in  money  to  customers  of  his,  received  money 
for  them,  placed  them  in  circulation,  and  they  were  as- 
signed to  the  plaintiff  in  the  case  for  a  valuable  consid- 
eration, then  the  plaintiff  would  be  entitled  to  recover 
the  amount  of  his  checks.  If,  however,  you  find  from  the 
evidence  that  the  defendant  Buckley  loaned  these  che(^ 
to  one  Sanders  and  that  Buc^ey  received  no  considera- 
tion for  them,  but  merely  loaned  them  as  a  matter  of  ac- 
commodation to  Sanders,  and  Sanders  put  them  in  circu- 
lation and  they  came  into  the  hands  of  the  plaintiff  Col- 
lins, then  your  verdict  will  be  for  the  defendant.'^ 

The  appellant  concedes  that  this  instruction  is  cor- 
rect, but  argues  that  there  was  no  evidence  to  sustain 
the  verdict.  We  do  not  agree  with  counsel  in  this  con- 
tention. There  was  substantial  evidence  to  sustain  the 
verdict.  These  checks  were  assignable  by  delivery  to  the 
appellee.  Martin-Alexander  Lumber  Co.  v.  Johnson, 
70  Ark.  215. 
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The  court  correctly  instructed  the  jury.  Appellant 
had  ^been  cashing  the  same  ikind  of  checks  for  appellee  and 
other  parties.  Appellant,  when  asked  if  these  checks 
were  good,  said  they  were  **good  at  his  store/'  He 
stated  to  other  parties  than  the  appellee  that  *  Hhey  would 
be  paid  off  on  the  20th;"  and  appellant  is  estopped  by 
hifi  conduct  in  the  manner  in  which  he  dealt  concerning 
these  checks  with  the  appellee  from  asserting  that  there 
was  no  consideration  for  them.  The  jury  were  war- 
ranted in  finding  that  there  was  a  consideration. 

The  judgment  is  tiieref  ore  correct,  and  it  is  affirmed. 


Smith  v.  First  National  Bank  op  DbWitt. 
Opinion  delivered  June  14, 1915. 


1.  Appeal  and  ebbob— FOBScLoeiTBE  of  mobtoagd— amount  or 
oBJXonoN  TO,  WHBir  BAI8BD  TOO  LAic—iA.  mortgaged  property  to  B., 
and  on  a  sale  under  a  toredomxre  tliereof  &  sum  sufficient  to  satisfy 
the  decree  was  not  (realized.  A.  took  no  appeal  llrom  this  decree. 
Under  execution*  other  propeaty  was  sold  to  satisfy  the  balance  due» 
and  ithe  count  oyerruled  A.'s  exceptions  to  the  ir^port  of  the  com- 
missioner and  confirmed  the  sale.  On  appeal  from  this  decree* 
htld^  it  was  too  late  for  A.  to  object  that  the  amount  in  the  flrat 
decree  against  him  was  excessive,  more  than  one  year  haying 
elapsed  eince  the  rendition  of  that  decree,  and  no  atppeal  having 
Ibeen  taken  therefirom. 

2.  TBIAL-^ZGEPTIONS    to    BEPOBT — FAILI7BE    TO    OTFBB    PBOOF — BALE    ON 

BXKoimoN. — It  is  the  duty  of  the  party  filing  exceptions  to  the  re- 
port of  a  commissioner  making  a  sale  of  land  under  execution,  to 
prove  the  matters  contained  and  alleged  in  the  exceptions  and  in 
the  absence  of  such  proof,  the  Judgment  of  the  court  overruling 
hie  exceptions,  will  t>e  presumed  to  (be  correct. 
8.  ExxGunoN  8AL»— NoncB— PBE8UMPTI0N. — Where  property  is  sold 
under  foreclosure,  the  record  having  recited  that  the  notice  was 
given  in  the  manner  and  for  the  time  prescribed  by  law,  the  pre- 
sumption, in  the  absence  of  proof  to  the  contrary,  is  that  the 
statute  in  that  regard,  was  complied  with. 

4.     FOBECLOSUBB — ^PTTBCHASEB — BIGHTS  OF  MOBTOAGOB. — ^A's  land  WBS  SOld 

under  foreclosure  proceedings;  the  sale  did  not  satisfy  the  decree, 
and  under  execution  other  land  belonging  to  A.  m^  sold  and  pur- 
chased (by  one  W.  A.  appealed  from  an  order  of  the  chancellor, 
confirming  the  sale  to  W.,  and  ovarruling  A's  exertions  to  the  re> 
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iport  of  the  commlesloner.  On  this  appeal,  it  appearing  that  the 
action  of  the  chancellor  was  proper,  held,  the  rlghftn  and  llahUltleB 
of  A.  and  W.  inter  8e,  'were  not  affected  hy  thle  aippeal. 

Appeal  from  Arkansas  Chancery  Court;  John  M. 
Elliott,  Chancellor;  affirmed. 

W.  N.  Carpenter,  for  appellant. 

1.  The  decree  was  void  'because  it  included  an  at- 
torney's fee  as  part  of  the  de?bt.    76  Ark.  151 ;  77  Id.  357. 

2.  The  commissioner's  sale  and  the  execution  sale 
are  both  void  for  want  of  legal  notice.  Kirby's  Digest, 
§4923;  74  Ark.  474. 

John  W.  Moncrief,  for  appellee. 

1.  The  decree  recites  that  the  cause  was  heard  upon 
the  complaint,  etc.,  **and  other  proof.''  The  ** other 
proof"  is  not  contained  in  the  transcript.  80  Ark.  74; 
94  M  115;  98  M  266. 

2.  The  appeal  should  be  dismissed.  The  final  de- 
cree was  rendered  more  than  one  year  before  the  appeal 
was  granted  by  the  derk  of  this  court.  Kirby's  Dig., 
§  1199. 

3.  The  presumption  ^s  that  the  commissioner's  sale 
was  regular  and  legal.  1  Am.  St.  Rep.  701-706 ;  99  Am. 
Dec  459-461;  89  Id.  545-550;  17  Am.  &  Eng.  Enc.  Law  (2 
ed.),  994.    D^e  notice  was  given. 

4.  AU  objections  to  the  sale  were  waived  by  failure 
to  object  before  sale  and  confirmation.  It  is  too  late 
after  confirmation  of  the  sale  to  object  for  irregularities 
in  proceedings.     24  Cyc.  39;  56  Ark,  224,  240. 

5.  By  accepting  the  balance  of  the  proceeds  of  the 
sale  he  acquiesced  in,  ratified  and  approved  the  sale.  17 
A.  &  E.  Enc.  Law  (2  ed.)  996 ;  57  Ark.  632 ;  53  Id.  514-516 ; 
24M14;41N.E.  1027. 

Hart,  J.  This  is  an  appeal  from  an  order  of  the 
chancery  court  confirming  a  commissioner's  sale  of  lands 
made  trnder  a  decree  foreclosing  a  mortgage.  The  facts 
are  as  follows : 

On  January  31,  1913,  Martin  Smith  and  Caroline 
Smith  executed  a  note  to  the  First  National  Bank  of 
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DeWitt  for  $1,218.66,  due  sixty  days  after  date,  and  the 
same  was  secured  by  a  mortgage  on  real  estate.  On  De- 
cember 18, 1913,  the  bank  instituted  an  action  in  the  chan- 
cery court  to  foredose  the  mortgage  and  recover  judg- 
ment on  the  note.  On  February  4,  1914,  judgment  was 
rradered  in  favor  of  the  bank  on  the  note  and  a  decree 
ordering  the  mortgage  foreclosed  was  entered  of  .record. 
The  land  was  sold  by  a  commissioner  appointed  by  the 
court  pursuant  to  the  directions  of  the  decree,  on  March 
28,  1914.  The  <bank  was  the  highest  bidder  at  the  sale 
and  having  bid  the  sum  of  $1,000  was  declared  the  pur- 
chaser. On  the  28th  day  of  March,  1914,  an  execution 
was  issued  and  levied  on  other  lands  of  Martin  Smith 
to  satisfy  the  balance  of  the  judgment.  The  lands  levied 
upon  were  -sold  under  execution  sale  May  14,  1914,  and 
the  Henry  Wrape  Company  became  the  purchaser  thereof 
at  said  sale.  The  commissioner  appointed  to  sell  the 
lands  Tinder  the  decree  of  foreclosure  made  his  report  of 
the  sale  and  Martin  Smith  filed  his  exceptions  thereto  in 
September,  1914.  The  court  heard  the  report  of  the  com- 
missioner and  the  exceptionfi  thereto  and  overruled  the 
exceptions  and  confirmed  the  report.  The  defendant 
Smith  excepted  to  the  ruling  of  the  court  and  prayed  an 
appeal  to  the  iSupreme  Court,  which  was  granted.  On 
March  24, 1915,  the  defendant  Smith  filed  a  transcript  in 
fiaid  cause  in  this  court  and  an  appeal  was  granted  by 
thederk. 

(1)  It  is  first  contended  by  counsel  for  Smith  that 
the  court  in  the  foreclosure  suit  against  him  rendered 
judgment  against  him  for  a  greater  amount  than  was  due 
by  Mm  to  the  bank.  If  the  court  made  any  error  in  the 
foreclosure  decree  we  can  not  consider  it  for  the  reason 
that  no  appeal  was  taken.  The  decree  of  foreclosure  was 
entered  on  the  4th  day  of  February,  1914,  and  no  appeal 
was  prayed  or  granted.  The  transcript  in  this  cause  was 
filed  on  March  6,  1915.  At  the  time  the  foreclosure  de- 
cree was  entered  section  1199  of  Kirby's  Digest  was  in 
force  and  it  provides  that  an  appeal  shall  not  be  granted 
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except  mthin  one  year  next  after  the  rendition  of  the 
judgment,  order  or  decree  sought  to  be  reviewed. 

(2)  Smith,  in  his  exceptions  to  the  confirmation  of 
the  mafiter^s  report  of  the  sale,  alleged  that  prior  to  the 
eale  the  cashier  of  the  bank  entered  into  an  agreement 
with  him  whereby  the  cashier  was  to  buy  the  land  in  his 
own  name  at  the  s^ale  and  was  to  reconvey  the  same  to 
Smith.  He  alleged  that  the  cashier  violated  this  agree- 
ment and  that  the  bank  purchased  the  land  in  ite  own 
name. 

It  devolved  upon  Smith  to  prove  the  matter  con- 
tained and  alleged  in  this  exception,  'but  the  record  does 
not  show  that  any  proof  whatever  was  offered  in  8upi>ort 
of  this  exception,  and  the  exception,  as  prepared  and  filed 
in  court,  was  not  even  verified  by  him.  Therefore,  the 
judgment  of  the  court  overruling  his  exception  is  pre- 
sumed to  be  correct. 

(3)  It  is  next  contended  by  counsel  for  Smith  that 
the  land  was  not  advertised  under  the  foreclosure  decree 
as  provided  by  section  4923  of  Earby's  Digest.  Smith 
did  not  offer  any  proof  so  far  as  the  record  discloses  to 
substantiate  his  exception  in  this  regard;  on  the  con- 
trary, the  report  of  the  sale  made  by  the  commissioner 
recites  that  the  sale  was  made  pursuant  to  the  decree  of 
the  court  and  that  due  notice  of  the  time  and  place  of 
said  sale  was  given  as  required  by  law.  The  court  over- 
ruled this  exception  of  Smith,  and  there  is  nothing  in  the 
record  to  show  that  the  court  erred  in  that  regard.  The 
record  having  recited  that  the  notice  was  given  Lq  the 
manner  and  for  the  time  prescribed  by  law,  the  presump- 
tion, in  the  absence  of  proof  to  the  contrary,  is  that  the 
statute  was  complied  with. 

(4)  The  third  contention  of  counsel  for  Smith  is 
that  the  sale  under  execution  to  the  Henry  Wrape  Com- 
pany should  be  set  aside.  We  need  not  set  out  his  reason 
for  asking  for  this  relief,  for  that  proceeding  is  not  be- 
fore the  court.  The  Henry  Wrape  Company  was  not  a 
party  to  the  foreclosure  suit  and  was  not  made  a  party 
thereto  at  any  stage  of  the  proceeding.    Whatever  right 
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r  Scmith  may  have  against  the  Henry  Wrape  Company  is 

P  not  affected  by  this  decision;  neither  are  the  rights  of 

!  the  Henry  Wrape  Company  affected  hj  it. 

!  It  follows  that  the  order  of  confirmation  of  the  sale 

of  land  made  'by  the  commissioner  will  be  affirmed. 


Railroad  Commission  op  Arkansas  v.  Saunb  River 
Railway  Company. 

Opinion  delivered  Jnne  14,  1915. 

1.     BAILBOtADe — DTTTY    AS    PUBUO    6EBVI0B    OOBPOBATION — ^AOCEPTANGB    GT 

OHAimB.— The  fraxLChtoe  rights  and  ptrivileigeB  of  a  railroad  oom- 
paay  are  granted  hy  the  Sitate  in  consideiration  of  the  resulting 
4>ecie(fit6  to  the  iralblic;  and  their  acceptance  fby  the  railroad  company 
imposes  upon  it  the  duty  of  operating  the  road,  when  oonstructed, 
and  of  dMng  so  in  the  manner,  and  for  the  purposes  contemplated 
ftfs  its  charter,  which  duties  it  may  be  compelled  to  perform  iby 
proper  poroceedingB. 
2.    (Rahaoads — 0HABTEzi--oPEa^iTON  or  WHOLE  LINE. — Where  a  conipora- 
tion  is  organised  for  the  purpose  of  constructing,  maintaining  and 
operating  a  railiroad  for  the  conveyance  of  persons  and  property, 
and  the  chacrter  ccmfers  upon  the  IncorporatorB  the  power  to  oper- 
ate the  road  over  a  fixed  line  or  lines,  it  can  not  abandon  a  part 
of  its  line  and  continue,  under  its  charter,  to  operate  the  balance. 
S.    Rahaoads^hdtjtt  to  opekate— loss.— The  oibligation  of  a  railroad 
eomporation  to  discharge  the  duties  imposed  by  its  charter,  must 
te  construed  in  connection  with  the  nature  and  productiveness  of 
the  coiponute  business  as  a  whole,  the  character  of  the  service  re- 
quired, and  the  pid^c  need  for  its  performance,  and  its  statutory 
duty  to  operate  its  road  may  the  com(pelled,  although  as  an  incident 
Co  its  so  doing,  some  pecuniary  loss  may  result  to  it 
4.    Raiuioads — OPERATION  OF  TRAINS — NUiCBER  DAILY. — Under  Kiffby's 
Digest  §  6704,  a  lailway   company  operating  passenger  trains, 
must  run  at  least  one  each  way,  daily. 
5.    Railroads-Operation  or  trains — ^loss — ^power  of  railroad  com- 
mission.— A.  line  of  railroad  nine  miles  in  length,  was  operated  by 
appellee  railway  conxpany,  primarily  for  hauling  logs  for  a  certain 
mill;  the  mill  moving  away,  the  aailroad  could  not  the  operated 
except   at  a  ^reat   loss;    Keld^  when  the  company  was  without 
money  with  which  to  operate  the  railway,  that  the  railroad  com- 
mission of  the  (State,  was  without  authority  to  order  that  trains  bs 
operated  on  the  line  daily. 
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6.  RAfLkoAD  COMMISSION — ORDERS — ^PUBLIC  INTEREST. — ^An  oTdcT  made 
\>Y  the  railroad  commission  should  oaly  be  issued  in  the  Interest 
of  the  puibllc. 

T.      ELaix^SOAO  commission — ^reasonableness  of  orders — ^JURISDICTION  OP 

COURTS. — The  orders  of  the  railroad  commission  must  be  i^easonable, 
a.nd  whether  they  are  is  a  question  for  the  courts  to  decide. 

8e       RAlLRfJAD    COMMISSION — ^UNREASONABLE    ORDER — ^REMEDY — ^INJUNCTION. 

—When  the  railroad  commission  exceeds  its  powers,  and  issues  an 
aribitrary  and  unreasonable  order,  an  injunction  Is  a  proper  remedy 
to  curb  the  aibuse  of  power. 

%,      RAIUMAOS — ABANDONBCENT     OF    LINE — CONSENT     OF     STATE — ^REMOVING 

TRACK, — CRaiiroad  corporations  may  not  aibandon  their  roads  and 
surrender  their  charters,  without  the  consent  of  the  State;  and 
although  a  railroad  corporation  can  not  be  compelled  to  operate, 
because  such  an  order  would  be  unreasonable,  the  corporation  is 
aot  thereby  authorized  to  remove  and  dispose  of  ties  and  dis- 
mantle Its  road  on  its  own  motion. 

10,    ^AILBOABS — ^I ABILITY    TO    OPERATE — ^REMEDY — BRIGHT   OF    STATE. — ^WhCR 

a  T^lLroad  corporation  is  totally  unable  to  operate,  the  Attorney 
General  In  an  action  of  quo  warranto,  may  cause  its  charter  to 
be  forfeited  ibecause  It  has  abandoned  the  operation  of  its  road; 
and  upati  a  proper  application  a  court  of  equity  may  take  charge 
0f  the  affairs  and  property  of  the  company,  .by  the  appointment  of 
a  reeelver. 

Appeal  from  Pulaski  Chancery  Court ;  John  E.  Mar- 
tineau,  Chanoellor;  affirmed. 

STATEMENT  BY  THE  COURT. 

The  Saline  River  Railway  Company  instituted  this 
action  in  the  chancery  oourt  against  the  Railroad  Com- 
mission and  the  prosecuting  attorney  of  the  Tenth  Judi- 
cial Circuit  of  this  State  to  restrain  them  from  further 
proceeding  to  compel  said  railway  company  to  operate 
its  line  of  railroad.    The  facts  are  as  follows : 

The  Saline  River  Railway  Company  was  organized 
in  1901  and  constructed  a  railroad  from  Draughon,  a  sta- 
tion on  the  Cotton  Belt  Railroad  in  Cleveland  County, 
Arkansas,  to  the  town  of  New  Edinburg,  a  distance  of 
nine  miles.  The  road  was  completed  and  put  in  opera- 
tion in  December,  1901.  Later  it  was  extended  to  Glenn. 
The  road  was  organized  primarily  for  the  purpose  of 
hauling  logs  to  the  Saline  River  Lumber  Company,  wihose 
plant  was  located  at  Draughon.    The  stockholders  of  the 
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campany  also  hoped  that  by  the  tLme  all  the  logs  of  the 
hiinber  company  were  haxded,  the  oountry  would  be  devel- 
oped to  such  an  extent  that  there  would  be  sufficient 
travel  and  businees  to  justify  the  continued  operation  of 
the  road. 

The  cost  of  constructin-g  the  railroad  and  its  rolling 
stock  and  equipment  was  $75,000. 

In  the  summer  of  1913  the  Saline  Biyer  Lumber  Com- 
pany had  cut  all  its  timber  along  the  line  of  the  road  and 
began  the  work  of  removing  its  plant  from  the  station  of 
Dnaughon.  Dnanghon  is  a  town  of  about  150  inhabit- 
ants and  it  is  conceded  that  there  will  be  only  fifteen  or 
twenty  persons  left  after  the  lumber  company  ^s  plant  has 
been  removed.  New  Edinburg  is  a  town  of  about  three 
hundred  i>opulation  and  the  intervening  oountry  between 
it  and  Draughon  ie  sparsely  settled. 

The  railroad  icompauy  operated  two  trains  each  way 

daily  upon  its  line  of  road  from  December,  1901,  nntU 

^^^st,  1913.    At  that  time  service  from  New  Edinburg 

.?  ^lenn  was  discontinued  and  the  tracks  torn  np  between 

Cftese  two  points.    The  road  was  continned  to  be  operated 

-^^^een  Draughon  and  New  Edinburg  until  November, 

^pX^9    when  the  train  service  was  discontinued  because 

tkx^^^  was  no  money  with  which  to  operate  the  road.    On 

l>eo«mber  6,  1913,  the  Eailroad  Commission  of  the  State 

^^  -^-x^iansas  made  ^scn.  order  directing  the  railway  com- 

P^-'^y    to  resume  passenger  and  freight  service  ^between 

^^^^^^hon  aud  New  Edinburg,  and,  as  above  stated,  this 

^'^^'*'   "^as  brought  to  enjoin  the  enforcement  of  that  order. 

,  ^he   order  provided   that   the   railroad   company 

l^^^^^^d    operate    one   train    each    way    daily   between 

^^"^^^-^^^^hon  and  New  Edinburg.    The  company   has  no 

L,  ^^I^^^rty  except  its  road,  track  and  equipment,  which  are 

jA^^-*^"tii  $18,000.    The  track  is  now  badly  out  of  repair  and 

^j^"^^^uld  take  $5,000  to  place  it  in  repair  so  that  trains 

j^^^^?^^  be  run  on  it  with  safety.    The  a^ctual  cost  of  oper- 

]o-^*^^  one  train  each  way  daily  between  Draughon  and 

^j^^"^^    Edinburg  is  fifty  dollars  per  day.    The  total  re- 

^^ts  from  passenger  and  freight  service  amounts  to  not 


Digitized  by 


Google 


242       B.  B.  Com.  of  Ark.  v.  Saline  Biver  By.  Co.      [119 

more  than  ten  dollars  per  day.  The  railroad  company 
since  some  time  in  January,  1914,  has  not  operated  a 
train  over  its  line  daily  bnt  only  does  so  at  infrequent  in- 
tervals to  haul  freight  to  the  town  of  New  Edinburg,  and 
this,  the  officers  say,  is  done  merely  for  the  accommoda- 
tion of  the  inhabitants  of  that  place. 

There  is  some  testimony  tending  to  show  that  the 
officers  of  the  railroad  company  contemplate  dismantling 
the  road. 

The  officials  have  made  repeated  attempts  to  sell  the 
road  for  $18,000,  the  value  of  the  rails,  rolling  stock  and 
other  equipment  of  the  road. 

The  chancellor  granted  the  injunction  as  prayed  for 
and  the  case  is  here  on  appeal. 

Wynne  &  Harrison,  for  appellant. 

1.  The  railway  comi>any  is  a  public  highway  and 
common  carrier.  It  must  serve  the  public  until  relieved 
of  its  charter  obligations  by  the  State  through  legislative 
permission.  105  Ark.  314.  It  must  operate  its  trains 
whether  profitable  or  not,  and  run  at  least  one  passenger 
train  every  day.  Kirby's  Digest,  §  6704;  38  S,  W.  54; 
91  Ga.  400;  216  U-  S.  262;  99  Ark.  17.  The  order  comes 
clearly  within  the  scope  of  the  i>owers  of  the  commission. 

2.  The  order  of  the  commission  was  not  arbitrary 
nor  unreasonable.    216  U.  S.  262 ;  29  Pac.  509 ;  99  Ark.  17. 

S.  Brundidge  and  Harry  Neelly,  for  appellee. 

1.  The  order  was  unreasonable,  arbitrary  and  con- 
fiscatory. 113  Fed.  823.  No  corporation  can  be  com- 
pelled to  serve  the  public  without  reasonable  remunera- 
tion. 11  N.  E.  Bep.  350;  36  Pac.  755 ;  Morawetz  on  Priv. 
Corp.,  §  1119. 

2.  The  company  is  insolvent,  and  to  grant  the  con- 
tention of  appellant  would  be  confiscation  of  appellee^s 
property.  169  U.  S.  544;  125  Id.  650;  128  Id.  174;  173 
M  688;  164  Id.  578;  134  Id.  418. 

Habt,  J.,  (after  stating  the  facts).  (1)  The  fran- 
chise rights  and  privileges  of  a  railroad  company  are 
granted  by  the  State  in  consideration  of  the  resulting 
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benefits  to  the  public  and  their  acceptance  by  the  railroad 
coimpany  imposed  upon  it  the  duty  of  operating  the  road, 
when  constructed,  and  of  doing  so  in  the  manner  and  for 
the  purposes  contemplated  by  its  charter,  which  duties 
it  onay  ^be  compelled  to  perform  by  mandamus  or  other 
pi^oper  proceedings.  33  Cyc  635 ;  see  also  cases  cited  in 
case  notes  to  33  Am.  &  Eng.  Ann.  Cas.,  p.  1256,  and  50 
^.  B.  A.  (N.  S.)  652. 
\  In  Atlantic  Coast  Line  v.  North  Carolina  Corpora- 

tion Commission,  206  U.  S.  1,  the  court  said : 

**The  elementary  proposition  that  railroads  from  the 

Public  nature  of  the  ibusiness  by  them  carried  on  and  the 

5^*^rest  which  the  pu;blic  have  in  their  operation  are  euib- 

j^^*  ^  to  their  State  'business,  to  State  regulation,  which 

^«/S^  be  exerted  either  directly  by  the  legislative  author- 

i/^   OxT  by  administrative  'bodies  endowed  with  power  to 

yj^^^*   end,  is  not  and  could  not  »be  successfully  questioned 

jj^     ^v-iew  of  the  long  line  of  authorities  sustaining  that 

(j^^rcx-fci-ine.'' 

-Amendment  No.  4  to  our   Constitution    conferred 

"^^c^xi    the  Legislature  the  right  to  create  a  railroad  com- 

"^^^^ion,  and  pursuant  to  that  authority  an  aict  was  passed 

^^^^^fcing   such  a.  commission  and   defining  the   duties 

"^^^»-^of. 

SSection  6704  of  Kirby's  Digest  provides  that  it  shall 

.  tie  duty  of  every  company  operating  a  railroad  in 

^^   ^^tate  which  runs  passenger  trains  to  tun  at  least  one 

^^^  passenger  train®  each  way  daily. 

4y^  ^2-3)     The  plaintiff  corporation  was  organized  for 

"^     ^^urpose  of  constructing,  maintaining  and  operating 

rp^*^^-^road  for  the  conveyance  of  persons  and  property. 

^^^     franchise  of  the  railroad  company  can  only  be  exer- 

rp?^^3  by  the  corporation  operating  its  whole  line  of  road. 

^y/^^^     charter  confers  upon  the  incorporators  the  power  to 

^P^^*!^ate  the  road  over  a  fixed  line  or  lines  and  it  can  not 

y^^^-^^^^don  a  part  of  its  line  and  continue  to  operate  the 

^^^^^-:nce  under  its  charter.    Its  obligation  to  discharge 

Q^      -<iuties  imposed  'by  its  charter  must  be  construed  in 

■'^^^^^lection  with  the  nature  and  productiveness  of  the  oor- 
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porate  business  as  a  whole,  the  character  of  the  service 
reqxdred  and  the  public  need  for  its  performance.  For 
that  reason  its  statutory  duty  to  operate  its  road  may  be 
compelled,  although  by  doing  so,  as  an  incident,  some  pe- 
cuniary loss  may  result  from  rendering  such  service. 
Missouri  Pacific  Ry.  Co.  v.  Kcmsas,  216  U.  S.  262. 

(4)  As  we  have  already  seen,  our  statute  requires 
the  railroad  company  to  operate  trains  each  way  over  its 
line  daily  aad  penalties  are  provided  for  failure  or  refusal 
to  obey  that  section  of  the  act,  or  proper  orders  of  the 
railroad  commission.  This  brings  us  to  the  question  of 
whether  or  not  the  order  made  by  the  railroad  commis- 
sion was  so  arbitrary  or  unreasonable  as  to  »be  void  for 
want  of  power  to  make  it.  8t.  Louis,  I.  M.  <&  8.  Rd.  Co.  v. 
Bellamy,  113  Arik.  384;  St.  Lotds,  I.  M.  &  8.  Rd.  Co.  v. 
State,  112  Ark.  147;  La.  &  Ark.  Rd.  Co.  v.  State,  85 
Art  12. 

The  fact,  as  aibove  indicated,  that  the  order  made  by 
the  Railroad  Commission  was  hkely  to  cause  pecuniary 
loss  to  the  railroad  comi)any  was  not  of  itself  suflScient  to 
make  the  order  arbitrary  aad  unreasonaible ;  but  this  fact 
was  a  circumstance  to  'be  considered  in  deteimining 
whether  or  not  the  order  was  arbitrary  and  xmreasonalble. 

(5)  In  the  case  at  bar  the  uncontroverted  facts 
show  that  the  cost  of  the  construction  and  equiiwnent  of 
the  railroad  w^  $75,000  and  that  it  now  owns  no  prop- 
erty except  its  tracks  and  rolling  stock;  that  the  tra<i  is 
badly  out  of  repair  and  that  it  would  cost  $5,000  to  repair 
it  so  that  passenger  trains  could  be  safely  run  over  it; 
that  the  road  now  owes  between  $100,000  and  $150,000; 
that  it  has  made  repeated  efforts  to  sell  its  franchise  and 
all  its  property  for  the  sum  of  $18,000,  which  is  the  actual 
value  of  its  rails  and  rolling  stock;  and  that  it  has  been 
unable  to  find  a  purchaser ;  that  the  actual  cost  of  operat- 
ing one  train  each  way  daily  between  Draughon  and  New 
Edinburg  is  fifty  dollars  and  that  the  greatest  amount 
of  revenue  which  it  can  earn  daily  is  not  more  than  ten 
dollars. 
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The  railroad  compaDy  operated  its  trains  from  Au- 
gust, 1913,  to  some  time  in  November  of  that  year  at  this 
loss.  This  was  at  a  season  of  the  year  when  trafl&c  over 
raUroads  in  this  State  is  usually  heaviest.  So,  under  the 
peculiar  facts  of  this  case,  the  track  of  the  railroad  is  so 
short,  and  the  bofiiness  done  'by  it  so  small  that  it  would 
be  unreasonable  to  require  it  to  oimrate  a  train  for 
freight  and  passengers.  If  the  business  done  over  the 
whole  line  of  the  road  shows  that  to  compel  the  operation 
of  trains  would  be  to  entail  a  serious  and  continued  loss^, 
it  would  be  unreasonable  to  prescribe  and  demand  it,  and 
it  would  not  be  required. 

The  record  shows  that  the  railroad  company  has  no 
means  whatever  with  which  to  operate  its  line  of  road 
and  is  unable  to  procure  any  for  that  purpose.  It  can 
not  even  sell  its  road  for  the  cost  of  its  rails  and  rolling 
stock.  The  record  does  not  show  that  this  lack  of  means 
resulted  from  any  mismanagement  of  the  railroad. 

(6)  An  order  made  by  the  Bailroad  Commission 
should  only  be  issued  in  the  interest  of  the  public.  Un- 
•  der  the  undisputed  facts  there  is  no  probaibility  that  the 
railroad  can  be  operated  and  the  Bailroad  Commission 
should  not  make  a  vain  and  futile  order.  Such  action 
on  its  part  is  arbitrary  and  unreasonable.  See  State  of 
Kansas  v.  Dodge  City,  Montezuma  d  Trmidad  Ry.  Co. 
(Kan.),  24  L.  B.  A.  564;  State  of  South  Carolina  v.  Jack, 
Cir.  Ct.  of  Appeals,  4th  Circuit,  145  Fed.  281;  Ohio,  etc., 
Ry.  Co.  V.  People,  on  Relation  of  Attorney  General  (Illi- 
nois),  11  N.  E.  347;  Elliott  on  Bailroads  2d  ed.,  vol.  2, 
Sec.  1056c. 

(7-8)     Granting  the  ooonmission  power  to  make  or- 
ders does  not  necessarily  take  away  the  jurisdiction  of 
the  courts.    As  we  have  already  seen,  the  orders  of  the 
Bailroad  Coanmission  must  be  reasonable,  and  whether 
or  not  they  are  is  a  question  for  the  courts  to  decide.    The 
rule  is  ihat  where  a  tribunal,  such  as  a  board  of  railway 
^nmiissioners,  exceeds  its  powers  and  issues  an  arbi- 
trary  .and  unreasonable  order,  an  injunction  is  a  proper 
ramedy  to  curb  the  abuse  of  power.    The  only  difficulty 


Digitized  by 


Google 


246       St.  Louis,  I.  M.  &  S,  Ry.  Oo.  v.  Duckwobth.      [119 

in  practically  applying  the  rule  is  in  determining  whether 
the  commifision  has  exceeded  its  powers.  Elliott  on  Bail- 
roads,  2d  ed.,  vol  2,  Sec.  705-6. 

(9)  There  is  some  testimony  in  the  record  tending 
to  show  that  the  officers  of  the  railway  company  contem- 
plate dismantling  it.  It  does  not  follow  that  beoanse  we 
have  held  that  the  order  of  the  Railroad  Commission  was 
arbitrary  and  oppressive,  that  the  railroad  company  has 
a  right  to  take  up  its  rails  and  dispose  of  them  on  its  own 
motion.  In  the  case  of  Freeo  Valley  Railroad  Co.  v. 
Hodges,  105  Ark.  314,  we  held  that  -since  railroads  are 
constructed  for  public  use  and  the  public  has  rights  in 
them  which  should  'be  protected,  that  railroad  corporsr 
tions  are  not  authorized  to  abandon  their  roads  and  sur- 
render their  charters  without  the  consent  of  the  State. 

(10)  Under  the  facts  disclosed  in  this  case,  the  At- 
torney General  in  an  action  of  quo  warra/nto  might  cause 
the  charter  of  the  company  to  'be  forfeited  because  the 
railroad  company  has  abandoned  the  ox>eration  of  its 
road.  So,  too,  upon  proper  application  a  court  of  equity 
could  take  charge  of  the  affairs  and  property  of  the  rail- 
road company  by  the  appointment  of  a  receiver.  Thus, 
the  court  would  'be  able  to  protect  the  rights  of  creditors 
and  stockholders  and  to  insure,  as  far  as  practicable,  the 
discharge  of  the  pu'blic  function  of  the  corporation.  See 
Elliott  on  Railroads,  2d  ed.,  vol.  1,  sec  539. 

From  the  views  we  have  expressed  it  follows  that 
the  decree  will  be  affirmed. 
Kjbbt,  J.,  dissents. 


St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany V.  Duckworth. 

Opinion  delivered  Jime  14, 1915. 

1.      lilOENBlfi— INTITATION— WHEN 'INFEBBED.— An    lAlTlttttiOlI   lOaj   ^  ^ 

feired  where  there  is  a  oommon  Interest  and  miatual  adTantan 
while  a  license  is  Inferred  where  the  objeet  la  the  mere  pleasoie 
or  oonyenlence  of  the  person  using  it 
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2.  Masteb  akd  simvANT— path  bt  BiOHTor-WAT— invitation  by  mas- 
TDu— Where  it  waa  for  the  'benefit  off  both  a  master  and  scorant 
for  the  latter  to  use  a  certain  foot  path  by  the  master's  xightrof- 
-way,  and  when  the  same  had  been  so  used  for  five  years,  and  that 
fact  was  known  to  the  superintendent  of  the  master,  it  will  be  held 
that  there  was  an  implied  invitation  by  the  master  to  the  servant, 
to  use  the  path. 

8.  NsoLiQBNGB— PBOZiMAnB  CAUSE  OF  INJI7BT— BT7UB. — ^lu  ordsr  to  War- 
rant a  finding  timt  negligence  is  the  proximate  cause  of  an  injury. 
It  must  appear  that  the  injury  was  the  natural  and  prctoble  con- 
sequence of  the  negligence,  and  that  it  ought  to  have  been  foreseen 
in  the  light  of  the  attending  circumstances,  but  it  is  not  necessary 
that  the  particular  injury  which  did  happen,  should  have  be^i 
actually  foreseen. 

4.  Damages — ^pissonal  injxjbt — ^amount. — Where  plaintiff  was  so  se- 
verely injured  'by  reason  of  the  negligence  of  defendant  railroad 
company,  that  one  leg  had  to  be  amiputated,  and  where  he  suffered 
great  pain  by  reason  of  the  injury,  a  verdict  of  |7,000  will  not 
be  held  to  (be  excessive. 

Appeal  from  Bradley  Circuit  Court ;  Turner  BtUler, 
Judge;  affirmed. 

statement  by  the  court. 

B.  W.  Duckworth  sued  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company  to  recover  damages  for 
person^  injuries  sustained  by  him  while  in  its  employ- 
ment. He  was  employed  toy  the  railway  company  as  a 
mechanic  and  worked  in  its  shops  at  McGehee,  Arkansas. 
The  shops  at  MoGehee  are  situated  150  or  200  yards 
southeast  of  the  passenger  depot  and  are  on  the  east  side 
of  the  main  track.  About  150  men  are  usually  employed 
at  these  shops  and  there  is  a  passageway  across  the  track 
for  them  to  use  in  coming  to  their  work.  The  plaintiff 
lived  on  the  east  side  of  the  tracks  and  about  a  quarter 
of  a  mile  away.  There  was  no  practical  way  for  him  to 
go  from  his  home  to  the  shops  on  the  east  side  of  the 
tracks  and  he,  as  well  as  all  other  employees  living  in  that 
part  of  town,  was  accustomed  to  walking  along  a  beaten 
path  on  the  right-of-way  on  the  west  side  of  the  railroad 
track  when  going  to  or  returning  from  their  work.  The 
residents  of  the  town  of  MoGehee  were  also  accustomed 
to  walking  along  this  same  path.    About  6 :30  o'clock  on 
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the  morning  of  the  20th  of  January,  1914,  while  the  plain- 
tiff was  walkin-g  along  the  path  on  the  west  side  of  the 
track  a  wire  attached  to  a  passing  train  became  fastened 
to  one  of  his  legs  and  he  was  dragged  along  about  forty 
feet  by  the  moving  train.  The  wire  then  broke  loose 
from  the  train  and  the  plaintiff  fell  under  the  train.  The 
wheels  of  the  train  ran  over  one  of  his  feet  and  crushed 
it  so  that  his  leg  had  to  be  amputated.  The  employees 
had  been  using  the  path  along  which  the  plaintiff  was 
walking  since  some  time  in  1909,  and  the  testimony  on 
the  part  of  the  plaintiff  tends  to  show  that  the  path  was 
so  used  with  the  acquiescence  and  consent  of  the  railroad 
officials ;  that  the  car  of  the  superintendent  was  often  on 
the  sidetracks  and  that  he  could  see  the  employees  going 
to  and  from  their  work  along  this  path.  The  testimony 
on  the  part  of  the  plaintiff  aJso  tends  to  show  that  a  great 
many  logs  were  shipped  into  the  station  at  McOehee  and 
that  the  logs  were  wired  to  flat  oars  in  which  they  were 
hauled  and  that  these  wires  were  from  thirty  to  one  hun- 
dred feet  long;  that  it  was  the  custom  when  unloading 
these  logs  to  cut  off  one  or  both  ends  of  the  wires  and  to 
then  place  the  wires  back  on  the  flat  cars.  Frequently 
loose  wires,  all  curled  up,  were  left  lying  along  the  track 
in  the  company's  yards  at  McGehee.  Flat  cars  were  also 
frequently  seen  in  trains  on  the  main  track  at  McQ-ehee 
I  with  wires  attached  to  them  and  dragging  along  'by  the 

V  side  of  the  oar.    Other  facts  will  be  referred  to  in  the 

^  opinion.    The  jury  returned  a  verdict  for  the  plaintiff 

\  and  the  defendant  has  appealed. 

E.  B.  Kinsworthy,  James  C.  Knox  and  T.  D.  Craw- 
ford, for  appellant. 

1.    Appellee  was  a  bare  licensee  to  whom  the  appel- 
lant owed  no  affirmative  duty  of  care  to  avoid  injuring 
I  him,  but  only  to  avoid  wantonly  or  wilfully  injuring  him. 

I  95  Ark.  190;  103  Ark.  226;  114  Ark.  218. 

,  2.    The  maflter's  duty  in  respect  to  furnishing  his 

servant  a  safe  place  ia  which  to  work  extends  to  such 
'  parts  of  his  premises  only  as  he  has  prepared  for  the  ser- 
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vant's  ooeupancy  while  doing  his  work.  The  appellee  in 
this  case  was  not  engaged  in  appellant 's  work  when  he 
was  injured.  His  employment  called  for  work  in  the 
shops  and  yards,  not  upon  the  main  line.  It  was  not  nec- 
essary for  him  to  follow  the  path  in  going  to  his  work, 
neither  was  it  appellant's  duty  to  make  the  track  in  ques- 
tion safe  for  (his  use  as  a  pedestrian.    115  Ark.  350. 

3.  The  court  should  have  directed  a  verdict  for  afp- 
peUant.  There  was  no  reason  why  appellant  should  have 
foreseen  this  accident.  One  who  goes  dose  to  a  j>assing 
train  does  so  with  knowledge  that  if  there  is  anything 
protruding  from  any  of  the  cars  it  is  likely  to  injure  him. 
Appellee  assumed  the  risk  and  was  guilty  of  contrilmtory 
negligence  in  being  so  close  to  the  x>^»^"ig  train.  90 
Ark.  387. 

4.  Appellee  was  fifty-seven  years  of  age,  earning 
$600  per  year,  and  there  was  no  assurance  that  at  this 
age  he  could  continue  earning  this  amount.  The  verdict 
was  excessive. 

Murphy  <&  McHaney,  for  appellee. 

1.  It  is  not  necessary,  in  order  to  make  appellant 
liable,  that  the  particular  injury  complained  of,  in  the 
particular  manner  in  which  it  occurred,  should  have  been 
foreseen  or  anticipated,  but  only  that  it  might  have  been 
anticipated  by  the  exercise  of  ordinary  care,  that  some 
injury  was  likely  to  occur  as  a  result  of  the  negligence 
complained  of.    4  L.  R.  A.  420 ;  97  Ark.  585. 

2.  Appellee  was  not  a  mere  licensee,  and  the  cases 
relied  upon  by  appellant  to  support  this  contention  do  not 
apply.  One  who  goes  upon  the  premises  of  a  railroad 
company  upon  business  connected  with  the  company  or 
on  business  of  mutual  benefit  to  himself  and  the  com- 
pany, is  not  a  licensee,  but  is  there  by  invitation.  69 
Ark.  489;  48  Ark.  491;  90  Ark.  278,  and  cases  cited;  30 
N.  W.  (Mich.)  337 ;  196  Mass.  575 ;  80  N.  E.  705 ;  168  Mass. 
261, 47  N.  E.  90 ;  18  N.  Y.  432 ;  27  Jones  &  S.  367 ;  126  Fed. 
194;  30  S.  E.  437 ;  52  Am.  Rep.  279 ;  36  N.  W.  591 ;  14  Am. 
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Bep.  32;  44  N.  W.  270;  39  N.  E.  493;  41  S.  C.  468;  29  S. 
E.  (N.  C.)  784;  36  S.  E.  (S,  C.)  700;  104  Ark.  236;  89 
Aifc  103 ;  96  Ark.  642 ;  94  Fed.  323 ;  99  Ark.  491. 

3.  The  verdict  was  not  excessive.  Appellee's  earn- 
ing capacity^  about  $786  x>er  year,  was  not  alone  to  be 
considered,  althougli  that  alone  jiistified  the  size  of  the 
verdict,  but  his  extreme  pain  and  suffering,  both  mental 
and  physical,  he  has  undergone  and  will  continue  to  un- 
dergo, were  also  proper  elements  to  consider. 

Hart,  J.,  (after  stating  the  facts).  It  is  insisted  by 
counsel  for  the  defendant  that  the  testimony  is  not  suffi- 
cient to  support  the  verdict ;  that  the  facts  in  this  case 
do  not  bring  the  plaintiff  within  the  well  known  rule  that 
it  is  the  master 's  duty  to  use  ordinary  care  to  furnish  safe 
appliances  and  a  safe  place  to  work  to  his  servants  and 
to  exercise  the  same  degree  of  care  to  keep  such  appli- 
ances and  place  in  the  same  condition.  They  contend 
that  the  duty  of  an  employer  to  provide  a  safe  place  to 
work  is  limited  to  the  place  where  the  employee  is  re- 
quired to  be  for  the  purposes  of  his  employment.  They 
rely  upon  the  theory  that  the  defendant  was  not  bound  to 
anticipate  the  presence  of  the  plaintiff  at  the  particular 
place  where  the  accident  occurred,  on  the  ground  that  he 
would  not  have  'been  there  had  he  gone  the  usual  way 
provided  for  him  in  going  to  and  from  the  shops.  In 
short,  they  urge  that  the  duties  of  the  plaintiff  in  the  per- 
formance of  his  work  did  not  require  him  to  go  along 
the  i>ath  where  he  was  injured,  that  he  was  there  without 
any  invitation  or  any  inducement  therefor  by  the  rail- 
road company;  that  he  was,  therefore,  at  most  a  mere 
licensee;  that  a  licensee  takes  his  license  -subject  to  all 
its  concomitant  perils ;  and  that  the  licensor  owes  him  no 
duty  except  to  refrain  from  wilfully  or  wantonly  injuring 
him  and  to  exercise  ordinary  care  after  discovering  him 
to  be  in  peril.  See  Chicago,  Rock  Island  &  Pacific  Ry. 
Co.  V.  Payne,  103  Ark.  226,  and  cases  cited;  8t.  Louis,  I. 
M.  <&  8.  Ry.  Co.  V.  Tucka,  95  Ark.  190. 

We  do  not  agree  with  counsel  in  this  contention,  and 
do  not  think  the  facts  in  this  case  bring  it  within  the  prin- 
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dples  of  the  casee  above  cited,  and  other  cases  decided  by 
this  court  with  reference  to  the  duties  of  a  railway  com- 
pany to  mere  licensees.  There  is  a  difference  between 
invitation  and  license,  and  an  invitation  will  be  more 
readily  impilied  in  some  cases  than  others.  To  illustrate, 
the  undisputed  facts  in  this  case  show  that  the  accident 
occurred  in  1914,  and  that  the  residents  of  the  town  as 
well  as  the  employees  at  work  in  the  shops  had  been  ac- 
customed to  use  the  beaten  path  along  the  west  side  of 
the  railroad  track  for  more  than  five  years  and  that  the 
officials  of  the  company  knew  of  this  fact  but  made  no 
effort  to  prevent  them  from  using  the  path.  Under  these 
drcnmstances  a  resident  of  the  town  would  be  a  mere 
licensee  for  the  reason  that  he  used  the  path  solely  for  his 
own  pleasure  and  convenience. 

It  is  conceded  by  counsel  for  the  defendant  that  if 
the  railroad  company  had  provided  this  path  as  a  means 
of  egress  or  ingress  for  its  employees  to  it®  shops  that  it 
would  be  the  duty  of  the  company  to  use  ordinary  care 
to  keep  it  in  a  safe  condition.  But  they  contend  that  un- 
der the  facts  in  this  case  the  plaintiff  had  no  greater 
rights  there  than  the  residents  of  the  town  and  that  he 
8lK>uld  be  treated  as  a  licensee  merely. 

(1-2)  An  invitation  may  be  inferred  where  there 
is  a  conmion  interest  and  mutual  advantage  while  a  li- 
cense is  inferred  where  the  object  is  the  mere  pleasure 
or  convenience  of  the  person  using  it.  As  we  have  al- 
ready seen,  the  undisputed  facts  show  that  the  servants 
had  'been  accustomed  to  walk  along  this  path  in  going  to 
and  from  their  work  in  the  shops  for  a  period  of  more 
than  five  years  before  the  accident  in  question  occurred. 
The  evidence  also  tends  to  show  that  there  was  no  prac- 
tical way  to  go  from  the  part  of  the  town  where  the  jxlain- 
tiff  lived  to  the  shops  on  the  east  side  of  the  railroad. 
The  record  does  show  that  there  was  a  street  on  the  west 
side  of  the  railroad  nearly  parallel  with  the  tracks  of  the 
ndlroad  company  which  the  plaintiff  might  have  used  in 
going  to  and  from  his  work.  But  it  appears  that  much 
hauling  was  done  over  this  street  and  that  it  was  cut  up 
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with  ruts  and  very  nniddy,  which  made  it  very  diffiordt 
for  footmen  to  travel  over  it.  The  beaten  path  used  by 
them  enabled  the  shopmen  to  reach  their  homes  more 
quickly  and  to  return  to  their  work  more  promptly.  It 
was  the  most  direct  and  practical  way  to  reach  the  shops 
from  that  part  of  the  town  where  the  plaintiff  and  many 
other  employees  of  the  defendant  lived.  The  railroad 
officials,  including  the  superintendent  of  the  road,  saw 
them  using  this  path  for  that  purpose  day  after  day  and 
acquiesced  therein.  While  there  was  no  express  desig- 
nation that  this  path  be  used  by  the  servants  in  going  to 
and  from  their  work  at  the  shox>s  we  think  the  jury  might 
have  inferred  an  implied  invitation  to  so  use  it.  Such 
use  of  the  path  was  for  the  common  interest  of  both  the 
railroad  company  and  the  plaintiff  for  the  reason  that 
the  railroad  company  was  interested  in  its  servants  get- 
ting promptly  to  the  shops  where  they  worked.  Under 
the  circumstances,  we  think  it  can  not  be  said  that  the 
plaintiff  was  walking  along  the  path  where  he  was  injured 
solely  for  his  own  convenience ;  but  we  are  of  the  opinion 
that  he  was  rightfully  there  upon  the  implied  invitation 
of  the  company.  See  St.  Louis,  I.  M.  <&  8.  Ry.  Co.  v. 
Schvltz,  115  Ark.  350 ;  St.  Louis,  I.  M.  <&  S.  Ry.  Co.  v.  TTtV- 
hel,  104  Art  238. 

(3)  The  jury  might  have  inferred  that  the  negli- 
gence of  the  railroad  company  in  regard  to  the  wires  was 
the  proximate  cause  of  the  injury.  In  order  to  warrant 
a  finding  that  negligence  is  the  proximate  cause  of  an  in- 
jury, it  must  appear  that  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence,  and  that  it  ought 
to  have  been  foreseen  in  the  light  of  the  attending  circum- 
stances, but  it  is  not  necessary  that  the  particular  injury 
which  did  happen  should  have  been  actually  foreseen. 
See  Pulaski  Gas  Light  Co.  v.  McClintock,  97  Ark.  576. 

In  this  connection  it  may  be  said  that  the  testimony 
on  the  part  of  the  plaintiff  shows  that  wires  from  thirty 
to  one  hundred  feet  long  were  frequently  seen  in  the 
yards  of  the  company  at  McGehee,  where  the  injury  in 
question  occurred,  and  that  such  wires  were  frequently 
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seen  attached  to  moving  cars  going  out  from  the  station 
at  McGehee.  We  call  i)articular  attention  to  the  follow- 
ing testimony: 

*'Q.  What  would  (become  of  the  wires  (referring  to 
wires  on  flat  cars  after  logs  were  unloaded)  T  A.  I  have 
seen  them  cut  off;  they  have  stakes  on  each  side  of  the 
cars,  and  they  run  the  wires  backwards  and  forwards, 
three  or  four  strands  to  the  stakes,  and  then  they  take 
a  stake  or  a  rod  and  put  it  in  between  the  wires  and  twist 
it  until  it  is  tight,  to  hold  the  logs  on  there;  and  when 
they  get  ready  to  unload  them  they  just  cut  one  side  of 
the  wire  and  throw  the  wire  around ;  the  wire  hangs  to 
the  stakes  on  the  other  side,  which  has  not  been  cut — 
then  they  unload  the  logs.  Q.  Have  you  ever  seen  any 
of  those  wires  that  were  thus  used  in  wiring  on  logs,  lying 
anywhere  about  the  main  track  T  If  so,  where  t  A.  Yes, 
sir;  I  have  seen  them  praxjtically  all  over  the  yard  and 
along  the  main  line,  and  I  have  seen  flat  car  after  flat  car 
with  wires  to  the  stakes,  and  also  lying  loose  upon  the 
cars.  Q.  Have  you  ever  seen  any  lying  loose  on  or  about 
the  roadbed  or  track  of  the  main  lineT  A.  I  have  seen 
them  lying  there  from  the  main  line  about  a  mile  or  two 
north  and  south  of  McGehee.  Q.  All  along  T  A.  Yes. 
sir;  all  along  wherever  I  have  traveled.  Q.  Do  you 
know  anything  about  the  underworks  or  attachments  on 
passenger  carsf  A.  Yes,  sir.  Q.  Do  you  know  any- 
thing about  their  catching  up  wires  left  on  the  track  T  A. 
All  the  brace  rods  under  the  cars  lie  very  low  next  to 
the  track ;  the  brace  rods,  the  long  rods  that  go  from  one 
end  of  the  car  to  the  other — and  they  have  a  plank  in 
between  them.  I  suppose  from  six  to  eight  inches  wide ; 
the  rods  are  very  close  to  the  surface,  about  a  foot  and  a 
half,  something  like  that  from  the  ground,  or  probably 
two  feef 

Objections  are  made  by  counsel  for  the  defendant  to 
certain  instructions  given  by  the  court  at  the  instance 
of  the  plaintiff  and  to  the  refusal  of  the  court  to  give 
certain  instructions  asked  for  by  them.  We  do  not  deem 
it  necessary  to  set  out  these  instructions  or  to  conoment 
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upon  them  for  the  instructions  given  were  in  aoeord  with 
the  prindples  of  law  above  announced  and  the  questions 
of  fact  were  submitted  to  the  jury  under  afppropriate  m- 
structions. 

(4)  It  is  finally  insisted  by  counsel  for  the  defend- 
ant tiiat  the  verdict  of  the  jury  is  excessive.  The  jury 
found  for  the  plaintiff  in  the  sum  of  $7,000  and  we  do  not 
regard  this  amount  as  excessive  under  the  circumstances 
of  the  case.  The  plaintiff's  foot  was  crushed  by  the  cars 
running  over  it;  his  leg  was  torn  cpen  six  or  eight  inches 
on  the  calf  and  about  half  way  from  the  knee  joint.  His 
foot  was  first  removed  <by  amputation  and  after  he  had 
been  in  the  hospital  three  or  four  days  a  second  opera- 
tion was  performed  and  his  leg  cut  off  just  below  the 
knee.  He  was  compelled  to  stay  in  the  hospital  four 
months.  During  all  this  time  and  for  a  considerable  time 
since  he  has  suffered  severe  and  excruciating  pain.  His 
physician  testified  that,  tiiough  he  could  not  state  posi- 
tively that  the  pain  and  suffering  of  plaintiff  would  be 
permanent,  he  believed  it  would  last  during  his  life.  The 
plaintiff  at  the  time  he  was  injured  was  earning  between 
six  and  seven  hundred  dollars  a  year.  He  was  a  stout, 
able-bodied  man,  was  sober  and  industrious  and  his  earn- 
ing capacity  was  likely  to  be  increased.  When  this  is 
considered,  in  connection  with  the  severe  pain  which  he 
endured,  and  is  likely  to  endure,  we  do  not  think  that  a 
verdict  of  $7,000  is  excessive. 

The  judgment  will  he  affirmed. 

KiBBY,  J.,  dissents. 


Fort  Smith  Light  &  Traction  Company  v.  McDonough. 
Opinion  delivered  June  14,  1915. 

1.  IXMUL      IICPBOVEMSNTS — TAXATION      FOBr— PBOPDrTT      HBamTBD     ■FIT 

■STATE. — Taxation  for  local  impirovemente  nuust  be  oonfined  to  real 
estate  to  be  benefited  iby  the  proposed  improvemeat. 

2.  liOCAI*  IMPBOVBMBNTS — A88ESSMFNT8 — TRACKS  OF  BTKAU  BAILB0AD8. — 

Act  167,  p.  402  Acts  1907,  providing  for  the  assessment  ol  trackage 
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for  local  improYements,  held,   tc   cover  only   companiee  owning: 
steam  railroads. 
I.    Stbsbt  railways — BIGHT  TO  USB  OF  8TBEET8. — street  (Tallways  mer^y 
bold  a  fnuichise  to  use  tlie  streets  in  common  with  other  traydein, 
and  have  no  riight-of-WBy,  as  that  term  is  generally  understood. 

4.  IiOOAI,  UCPBOVmaBNT — TKAOKS  OF  STBEBT  BAILWAT — ^INTIBUBBAN  UlfX. 

—The  (rails  and  ties  oomiposing  the  tracks  of  a  street  railway, 
,  lying  wi«hin  a  municipal  oorporaition,  are  not  assessable  for  local 
improvement  under  Act  119,  p.  325,  Acts  1909,  creating  an  im- 
provement district  ift»r  the  purpose  of  constructing  a  bridge  aicross 
the  Arkansas  River. 

5.  Local  impbovkmknts — ^assbssmfnts— «eal  and  p^usonal  pbopkbtt 
TRACKS  <^  8TB1BT  RAILWAY. — The  Character  of  the  occupancy  of 
property  marks  the  distlncti<m  between  real  estate  and  personal 
property,  and  the  use  of  the  street  as  a  public  highway  for  the 
puxiK>se  of  operating  a  street  railway,  necessarily  chatracterizes 
the  tracks  of  the  railway  as  ibeing  personal  property,  and  not  real 


I.      IllTEBUBBAN  RAILWAYS — TRACKS  WITHIN  CITY — ^ASSESSMENT  FOB  LOCAL 

IMPROVEMENT. — The  tTRcks  of  su  intcrurban  railfway,  lying  within 
a  city,  are  not  to  (be  classi'fled  as  real  estate  for  purposes  of 
assessment  for  a  local  Imsxrovement 
7.  Interttbban  RAILWAYS — TRACKS  WITHIN  CITY.— JFhs  fsct  that  lines 
are  occupied  outside  a  city,  as  an  interuit)an  railway,  does  not 
change  the  character  of  the  operation  nor  the  classification  of  the 
rights  of  the  company  owning  and  operating  the  same  within  the 
city. 

I.     fiTBEBT  RAILWAYS — ^LOCAL  IMPROVEMENT — TRACKS. — ^Undsr  Aot  119,  p. 

826,  Acts  1909,  creating  the  Fort  Smith  and  Van  Bur^x  Bridge 
District,  the  tracks  of  street  railways  laid  along  the  public  streets, 
in  a  city  are  not  subject  to  taxation  for  the  construction  or  main- 
tenance of  a  local  improvement. 

Appeal  from  Sebastian  Circuit  Court,  Fort  Sonith 
District;  Dcmiel  Hon,  Judge ;  reversed. 

HiU,  Brizzolara  &  Fitzhugh,  for  appellant, 
1.  This  case  presents  a  -single  issue,  Are  the  trat^, 
rails  and  ties  of  a  street  railway  company  under  a  fran- 
chise assessable  for  bridge  taxes  under  the  Act  of  1909, 
page  325  T  This  court,  in  Lenon  v.  Brodie,  SI  Ark.  208, 
finally  and  completely  determined  this  issue.  This  de- 
dflion  is  sustained  by  the  great  weight  of  authority.  1 
Page  &  Jones  on  Taxation  by  Assessments,  ^  601 ;  Ham- 
ilton on  Law  of  Special  Assessment,  §  284  f.  f. 
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2.  Lenon  v.  Brodie  has  not  been  changed  by  snibse-  ^f 
quent  legislation.  Acts  1907,  page  402,  applies  only  to  ^ 
eteam  railroads.    69  Ark.  68. 

3.  Act  119,  Acts  1909,  325,  only  provides  for  the  as- 
sessment of  real  estate,  and  the  tracks,  ties  and  easement 
of  a  street  railway  are  personal  property.  24  App.  Div. 
(N.  Y.),  489-491;  126  N.  Y.  147;  43  Hun,  119;  17  N.  E.  '.n 
954;  94  Pac.  194;  108  S.  W.  960;  3  N.  W.  84;  44  S.  W-  ^. 
693 ;  Kirby  ^s  Dig.,  ^  §  5673,  6936 ;  81  Ark.  208.  The  term  I 
*  *  railroad  * '  or  *  *  railway  * '  does  not  include  street  railway  i^ 
company.  23  How.  435;  54  N.  E.  1076;  78  N.  W.  1032; 
61  Minn.  435 ;  63  N.  W.  1099 ;  28  Minn.  373 ;  10  N.  W.  205; 
130N.W.  71;52M902;27/rf.839.  Laws  passed  by  the 
Legislature  in  regard  to  railways  have  no  application  to 
street  railway  companies.  77  Ark.  599;  112  Pac.  583-7; 
108  S.  W.  960. 

4.  Assessments  for  local  improvements  must  be 
confined  to  real  estate.  31  Minn.  354;  27  Pac  1077 ;  45 
N.  J.  L.  258;  34  Am.  Rep.  451;  106  Cal.  420;  27  N.  E. 
282-3;  94  Pac.  1075.  Nellis  on  Street  Railways,  §  179. 
There  must  be  a  special  benefit  to  land  to  make  it  subject 
to  special  assessments.  96  Ark.  419.  While  railroad 
tracks,  etc.,  are  real  estate  (Kirby^s  Dig.,  §  6940)  street 
railway  tra<*s,  etc.,  are  personal  property.  Kirby^s 
Dig.,  §  6936;  96  Ark.  419;  81  Id.  567. 

James  B.  McDonough,  for  appellee. 

1.  The  authority  to  levy  assessments  for  local  im- 
provements has  its  source  in  the  sovereign  power  of  tax- 
ation. 164  U.  S.  112;  96  Ark.  410.  The  decision  by  the 
Legislature  that  a  ** railroad,'*  ** right-of-way''  and 
** roadbed''  is  benefited  is  conclusive.  106  Ark.  296;  104 
M  425;  103  M  452. 

2.  The  doctrine  of  Lenon  v.  Brodie,  81  Ark.  208,  is 
not  applicable.  77  Ark.  599;  64  Id.  420;  87  S.  W.  1096; 
68  Ark.  376.  Appellant  company  is  an  interurban  rail- 
road, and  as  such  has  the  same  rights  and  liabilities  as 
steam  railroads.  77  Ark.  599;  105  Id.  294;  3  Elliott  on 
Railroads,  §  §  1096ba.  to  1096be.;  Nellis  on  St.  Rys., 
§  §  146, 164;  106  N.  E.  911;  169  S.  W.  1045;  99  Wis.  83; 
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166  Pa.  St  62;  125  Iowa/ 430;  81  Mo.  App.  78.  ''Bail- 
roads  ^'  includes  street  railroads.  24  111.  52  and  cases, 
supra;  178  Pa.  St.  186;  147  N.  W.  318;  90  Tenn.  235;  78 
Conn.  291 ;  192  111.  212;  104  N.  E.  1080;  1  Elliott  on  R.  R., 
§  6;  68  Ark.  380;  96  S.  W.  707. 

3.  The  rule  in  Lenon  v.  Brodie  has  been  abrogated 
by  subsequent  legislation.  Acts  1907,  p.  402.  The  lan- 
guage of  thifi  act  includes  street  railways,  cases  supra. 

4.  Lenon  v.  Brodie  failed  to  recognize  that  street 
railways  and  steam  railroads  in  a  street  had  the  same 
rights.  The  court  followed  187  Mass.  500,  but  there  are 
many  reasons  why  the  Massachusetts  rule  should  not  'be 
applied  in  Arkansas.  All  railroads  are  public  highways 
and  coGDomon  carriers.  Art.  17,  §  1,  Const ;  Kirby  ^s  Dig., 
§  737.  The  right-of-way  is  real  estate.  73  Ark.  302;  64 
Id.  432 ;  Kitiby  ^s  Dig.,  ^  ^  6872,  6940,  6945.  176  111.  501 ; 
32  Cal,  500.  Right-of-way  means  the  roadbed  and  tracks. 
156  ni.  64;  72  Ark.  119;  130  Mo.  App.  162. 

5.  Under  the  act  of  1909  the  right-of-way  and  road- 
flbed  is  subject  to  tax.  115  Ark.  454.  There  are  no 
^ceptions  and  no  exemptions.  119  Ark.  314;  70  S.  W.  451 ; 
69  Id.  68;  86  Id.  231;  96  Id.  410;  78  Ark.  468;  103  S.  W. 
452;  99  Id.  100;  Page  &  Jones  on  Assessments,  §  422; 
195  U.  S.  351 ;  207  Id.  20;  172  Id.  269. 

McCuLLOCH,  C.  J.  The  question  involved  in  this 
case  is  whether  or  not  the  rails  and  ties  composing  the 
tracks  of  appellant.  Fort  Smith  Light  &  Traction  Com- 
pany, laid  along  the  streets  of  the  city  of  Fort  Smith,  are 
assessable  for  local  improvement  under  the  special  act 
of  the  General  Assembly  of  1909,*  creating  an  improve- 
ment district  for  the  purpose  of  constructing  a  bridge 
across  the  Arkansas  River.  The  district  includes  the 
Port  Smith  District  of  Sebastian  County  and  nearly  all 
of  Crawford  County,  and  includes  the  whole  of  the  cities 
of  Fort  Smith  and  Van  Buren.  Appellant  operates  a 
street  railway  in  each  of  those  cities,  and  also  operates 
an  interurban  line  which  connects  the  two  systems.    The 

^i^6t  119,  p.  826,  Acts  1909.    (Rep.) 
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company  was  first  organized  under  the  statutes  of  this 
State  wMch  authorize  the  organization  of  business  cor- 
porations, and  was  subsequently  granted  a  charter  under 
the  Act  of  1901  authorizing  the  organization  of  compa- 
nies for  the  operation  of  interurban  lines  of  railway. 
The  statute  creating  the  improvement  district  provides 
for  the  assessment  of  real  property  in  the  district,  and  a 
clause  thereof  provides  that  *W1  railroads,  tramroads, 
right-of-way,  roadbeds  and  appurtenances  in  said  district 
shall  be  assessed  according  to  benefits  and  increase  in 
value  in  like  manner  as  herein  prescribed  for  real  estate, 
except  that  said  assessment  shall ibe  made  i>er  mile.'*  The 
appellant  pays  taxes  on  its  tracks  outside  of  the  two  cit- 
ies, which  are  connected  thereby,  'but  disputes  the  author- 
ity of  the  improvement  district  to  tax  the  tracks  inside 
of  the  city  of  Fort  Smith,  which  are  maintained  over  and 
along  the  public  streets.  The  circuit  court  decided  that 
the  tracks  along  the  public  streets  of  Fort  Smith  were 
subject  to  the  improvement  tax,  and  an  appeal  has  been 
prosecuted  to  this  court. 

(1)  It  must  readily  be  conceded,  and  it  is  conceded 
by  ai>pellee,  that  taxation  for  local  improvement  must  be 
confined  to  real  estate  to  be  benefited  by  the  proposed  im- 
provement. Personal  property  is  not  subject  to  taxation 
for  that  purpose,  nor  was  it  attempted  in  the  enactment 
of  the  statute  under  consideration  to  tax  personalty. 
The  statute  expressly  provides  that  real  estate  only  shall 
be  assessed,  but  in  effect  declares  that  railroads,  tram- 
roads,  etc.,  shall  be  deemed  to  be  real  estate  within  the 
meaning  of  the  statute.  It  is  doubtless  within  the  power 
of  the  Legislature  to  classify  property  of  doubtful  char- 
acter as  real  estate  for  the  purpose  of  making  it  subject 
to  assessment  for  local  improvements.  The  statutes  of 
this  State  provide  that  the  tracks  and  right-of-way  of 
railroads  shall  be  real  estate  for  the  purpose  of  taxation 
(Kirby's  Digest,  §  §  6940-6944),  and  we  have  held  that 
that  classification  makes  property  of  that  kind  subject 
to  special  taxation  for  local  improvement.  St.  Louis 
Southwestern  Railway  Company  v.  Board  of  Directors 


Digitized  by 


Google 


ABK.]     Ft.  Smith  Light  &  T.  Co.  v.  McDonough.        259 

Red  River  Levee  District ,  81  Ark.  562.  We  have  decided, 
however,  in  another  case,  that  the  tracks  of  a  street 
railway  company  laid  along  the  streets  of  a  city  do 
not  constitute  real  estate  and  are  not  subject  to 
special  taxation.  Lenon  v.  Brodie,  81  Ark.  208. 
In  reaching  that  conclusion  we  followed  a  line  of  Mas- 
sachusetts cases  holding  that  the  franchise  of  a  street 
railway  company  to  operate  along  the  public  streets  of  a 
city  or  town  constituted  ^*no  easement  or  freehold  inter- 
est in  the  soil,  or  exclusive  control  of  the  highway  in 
which  a  location  is  granted  to  lay  tracks  and  operate  the 
road."  Lorain  Steel  Co.  v.  Norfolk  <&  Bristol  Street 
Ry.  Co.,  187  Mass.  500;  New  England  Tel  &  Tel.  Co.  v. 
Boston  Termi/nal  Co.,  182  Mass.  397.  The  further  rea- 
soning of  the  cases  is  that  **the  right  conferred  is  to  use 
the  way  within  its  location  in  common  with  others,  and 
not  exclusively  for  its  own  benefit,"  and  that  on  that  ac- 
count there  is  no  interest  in  the  soU  which  would  consti- 
tnte  real  estate  within  the  meaning  of  the  taxation  stat- 
ute. It  is  admitted  that  there  is  a  conflict  in  the  authori- 
ties on  that  point,  but  this  court  has  taken  a  position  on 
the  question  and  there  is  no  reason  to  change  it. 

The  General  Assembly  of  1907*  amended  the  im- 
provement district  laws  by  inserting  the  following  pro- 
vision with  reference  to  the  assessment  of  real  estate: 
"And  if  any  railroad  company  owning  or  operating  a  line 
of  railway  in  this  State  shall  occupy  any  street  within 
said  district  by  having  lain  therein  its  railway  tracks, 
and  by  using  said  street  as  a  right-of-way,  then  said  rail- 
way tracks  and  right-of-way  shall  be  subject  to  assess- 
ment by  said  board  in  the  same  mtanner  as  each  lot,  block 
or  other  subdivision  of  land  provided  for  in  this  act ;  and 
the  words  *  blocks,  lots  or  parcels  of  land,^  whenever  used 
in  this  act,  shall  include  said  railway  track  and  right-of- 
way.'^ 

(2-3)  That  statute,  however,  is  not  broad  enough  in 
its  terms  to  include  the  tracks  of  street  railways,  for  it 
is  obvious  from  the  words  employed  that  the  lawmakers 

^XcTie?,  p.  402,  5  1,  Acts  1907.    (Rep.) 
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had  in  mind  only  companies  owning  and  operating  steam 
railways.  The  distinction  ibetween  the  two  Ikinds  of  rail- 
ways is  so  well  known  that  the  langaage  used  leaves  no 
donbt  afi  to  which  was  intended.  A  street  railway,  ac- 
cording to  our  holding  in  Lenon  v.  Brodie,  supra,  has  no 
right-of-way  along  the  streets  in  the  sense  in  which  that 
term  is  generally  understood,  6ut  is  merely  given  a  fran- 
chise to  use  the  street  in  common  with  other  travelers. 
The  term  **  right-of-way^ 'is  understood  to  mean  the  ex- 
duflive  right-of-way  such  as  used  'by  companies  operat- 
ing steam  railway  lines.  This  court  decided  in  Reichert 
V.  St.  Loids  <&  8.  F.  Ry.  Co.,  51  Ark.  491,  that  a  city  can 
not  grant  to  a  railway  company  a  right-of-way  over  one 
of  its  streets,  for  the  reason  that  the  fee  'belongs  to  the 
owners  of  the  adjacent  lots,  subject  to  the  easement  of 
the  pu^blic  in  the  street,  which  easement  does  not  include 
the  use  of  the  streets  for  constructing  and  operating 
steam  railroads.  But  for  the  enactment  of  the  Act  of  1907, 
referred  to  above,  there  would  have  Ibeen  no  authority, 
under  the  doctrine  of  the  Beichert  case,  supra,  to  assess 
the  right-of-way  of  a  steam  railway  along  public  streets 
for  local  assess-mente,  and  we  are  not  called  on  now  to 
decide  whether  even  that  kind  of  railroad  track  is  sobject 
to  local  taxation. 

(4)  We  are  clearly  of  the  opinion,  however,  that 
there  has  been  no  change  in  the  law  since  the  decision  in 
Lenon  v.  Brodie,  supra,  making  the  traicks  of  a  street  rail- 
way subject  to  such  taxation.  Nor  do  we  think  that  the 
special  statute  now  under  consideration  has  any  such  ap- 
plication, for  its  purpose  was,  we  think,  to  follow  the  lines 
of  the  general  statutes  for  the  purposes  of  taxation  and 
make  only  the  tracks  of  steam  railroads  subject  to  special 
tax.  There  is  nothing  in  the  language  to  justify  the  be- 
lief that  the  Legislature  intended  anything  else. 

(5-6-7)  The  principal  argument  of  appellee,  in  sup- 
port of  the  judgment  of  the  trial  court,  is  that  appellant 
is  not  a  street  railway  company  within  the  ordinary 
meaning  of  the  term,  but  that  its  organization  and  method 
of  operation  constitutes  it  an  interurban  line,  which  must 
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be  treated  under  the  etatutes  of  this  State  as  being  in 
the  same  class  with  steam  railroads.  It  must  be  remem- 
beredy  however,  that  appellant's  property  in  the  city  of 
Fort  Smith  is  operated  as  a  street  railway,  regardless  of 
its  oi>epation  of  an  interurban  line.  It  is  the  character  of 
the  ocoiq>ancy  of  the  property  which  marks  the  distinc- 
tion between  real  estate  and  personal  property,  and,  ac- 
cording to  our  decision  in  Lenon  v.  Brodie,  the  use  of  tne 
streets  as  a  public  highway  for  the  purpose  of  operating 
a  street  railroad  necessarily  characterizes  it  bb  (being  per- 
sonal property  and  not  real  estate.  The  Act  of  1901  ex- 
pressly provides  that  interurban  lines  shall  not  be  au- 
thorized to  condemn  a  right-of-way  along  the  public 
streets  or  highways  (Kinby's  Digest,  §  884),  and  there- 
fore no  basis  for  the  lassessment  of  that  class  of  property 
as  real  estate  can  be  found  in  that  statute.  But  when 
all  this  is  considered,  the  answer  to  the  whole  argument 
is  that  if  even  interurban  lines  of  railroad  fall  within  the 
classification  found  in  this  statute  as  **  railroads,  tram- 
roads,  right-of-way,  roadbeds,'*  etc.,  still  that  part  of  the 
tracks  in  the  city,  occupying  the  public  streets  not  as  an 
exclusive  right-of-way  but  merely  as  ottier  travelers,  un- 
der the  franchise  granted  to  the  company,  does  not  fall 
within  that  classification,  for  the  very  nature  of  the  right 
enjoyed  under  the  franchise  does  not  justify  classifying 
it  as  real  estate.  The  fact  that  lines  are  occupied  out  of 
the  city  as  an  interurban  railway  does  not  change  the 
character  of  the  operation  nor  the  classification  of  the 
rights  within  the  city,  for,  as  before  stated,  it  is  the- kind 
of  an  interest  enjoyed  under  the  franchise  which  distin- 
guishes it  in  the  classification  as  to  the  kind  of  property 
it  is. 

We  quote  with  approval  the  following  appropriate 
and  accurate  statement  of  the  law  on  that  subject: 
**But  in  the  light  of  the  development  in  recent  years 
of  the  equipment,  operation  and  use  of  street  rail- 
roads, it  is  not  now  considered  essential  that  a  railroad 
company  should  strictly  adhere  to  all  of  these  character- 
istics in  order  to  constitute  it  a  street  railroad,  and  if  its 
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primary  purpose  is  to  operate  upon  streets  for  the  trans- 
portation of  passengers  to  and  from  points  in  a  city  or 
town  or  its  suibnrbs,  it  is  none  the  less  a  street  railroad 
because  of  the  fact  that  it  also  operates  beyond  the  city 
liimits,  or  'between  contiguous  towns  or  cities  as  an  inter- 
urban  railroad,  or  for  a  part  of  its  route  upon  property 
other  than  streets  or  highways,  or  even  that  it  transports 
freight  as  a  part  of  its  business.  * '  36  Cyc.  1345.  There  are 
authorities  cited  on  appellant's  brief  which  announce  tbe 
same  idea  with  deamess. 

We  agree  entirely  with  the  statement  of  appellee  in 
his  brief  that  the  tracks  of  the  railroad  company  can  not 
be  characterized  as  a  street  railway  merely  because  it 
succeeded  to  the  rights  of  such  company  or  was  first  or- 
ganized as  such  a  company,  but  the  nature  of  the  prop- 
erty is  to  be  determined  by  its  use  and  the  character  of 
the  interest  which  the  law  permits  the  owner  to  acquire. 
If  it  is  in  fact  such  an  ownership  as  constitutes  an  inter- 
est in  the  soil,  or  if  it  is  of  such  doubtful  character  as 
that  the  Legislature  can  classify  it  as  real  estate,  then  it 
is  subject  to  taxation.  If,  however,  there  is  no  such  in- 
terest, and  the  Legislature  has  not  attempted  to  so  clas- 
sify it,  it  is  not  subject  to  local  assessments,  for,  as  we 
have  already  said,  it  is  only  real  estate,  or  property 
which  can  be  put  into  that  class,  that  is  subject  to  such 
taxation. 

(8)  We  are  of  the  opinion,  therefore,  that  under  the 
special  statute  creating  the  improvement  district  in  ques- 
tion, the  tracks  of  street  railways  laid  along  the  public 
streets  in  a  city  are  not  subject  to  taxation  for  the  con- 
struction or  maintenance  of  a  local  improvement  The 
circuit  court  erred,  and  the  judgment  is  reversed  and  the 
cause  is  remanded  with  directions  to  enter  a  judgment  in 
appellant's  favor  in  accordance  with  this  opinion. 

Ejkby,  J.,  dissents. 
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Adaib  v.  Quinoy  Stove  Manufactubino  Company. 
Opinion  delivered  June  14,  1915. 

1.      JrSTICBS   or    the    PEAOB— JlTBISDICtlON     AB    TO    AMOUIVT.— AppeUOO 

a)roushi  an  action  against  appellant  on  a  note  in  tlie  Justice  oooxt. 
The  amount  of  tlie  note  was  1300.44,  after  interest  was  added  under 
the  rule  in  Klitiy's  Digest,  %  5385,  and  a  payment  made  deducted 
tbereflrom.  Aiif^eUee  oremittei  |1.00  from  the  amxrant  due  and 
hrought  suit  for  12^.49.  Held,  the  Justice  had  Jurisdiction  of  the 
action. 
1.  Costs— COST  Boin>— non-bbsident  oetendaitt. — In  an  action  on  a 
note  against  appellant  by  axupellee,  a  non-resident  corporation,  in 
a  Justice  court,  aiipeUant  may,  at  any  time  ibefore  Judgnvent,  re> 
quire  the  apc>ellee  to  give  a  bond  for  costs,  or  hai^e  the  suit  dis- 
missed, but  appellant's  failure  ito  give  Ixmd  is  unayailing  on  ap- 
peal, when  the  reoord  fiails  to  show  that  appellee  asked  for  a  dis* 
missal  of  the  suit,  because  of  the  failure  to  give  bond. 

Appeal  from  Pulaski  Circuit  Court,  Third  Division; 
0.  W.  Hendricks,  Judge ;  affirmed. 

Walter  M.  Purvis,  for  appellant. 

1.  Appellee  'being  la  nonresident  of  this  State,  and 
having  failed  to  file  the  bond  for  costs  required  by  law, 
after  motion  made  to  require  such  <bond,  the  cause  should 
have  been  dismissed  in  the  lower  court,  and  should  be  dis- 
missed here.    Kirby's  Dig.,  ^  959. 

2.  The  justice  of  the  peace  court  was  without  juris- 
diction. The  law  limiting  the  jurisdiction  of  a  justice  of 
the  peace  is  founded  on  public  policy,  and  no  manipxQa- 
tion  of  a  debt  can  change  such  jurisdiction.  77  Va.  225. 
The  attempt  by  remittitur  to  bring  this  case  within  the 
jurisdiction  of  the  justice  of  the  peace  amounts  only  to 
a  mjanipulation  of  the  claim  so  as  to  gain  for  appellee 
an  undue  advantage.  Moreover,  the  amount  remitted 
'Was  not  sufficient  to  bring  the  debt  within  the  jurisdiction 
of  the  court.  See  78  Ark.  176;  80  Mich.  App.  43;  39  S. 
W.  39. 

The  jurisdiction  of  a  justice  of  the  peace  will  not  be 
extended  by  inference  or  implication.  5  Ark.  27 ;  6  Ark. 
41 ;  7  Ark.  305 ;  48  Ark.  476 ;  5  English  (10  Ark.)  326,  333 ; 
13  Ark.  41. 
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A  creditor  can  not  apply  a  payment  6o  as  to  be  in- 
equitable or  unjust  to  the  debtor.  2  111.  196 ;  20  Tex.  772 ; 
19  Va.  26. 

If.  E.  Hmton,  for  appellee. 

1.  There  is  nothing  in  the  reoord  to  show  either 
that  appellee  is  a  nonresident  of  the  State  or  that  appel- 
lant filed  any  motion  to  dismiss  for  want  of  a  cost  bond. 
The  objection  was  waived.  2  Ark.  109;  Id.  68;  Id.  109; 
6  Ark.  456;  7  Ark.  118. 

2.  The  amount  claimed^  not  the  amount  due,  deter- 
mines the  jurisdiction,  subject  to  the  provisions  of  the 
Constitution  and  the  statutes.  Art.  7,  ^  40,  Const.  1874; 
Kirby 's  Dig.,  ^  4552 ;  7  Ark.  258 ;  1  Ark.  275 ;  21  Ark.  316. 

That  the  appellee  had  the  right  to  remit  one  dollar, 
in  order  to  bring  the  action  within  the  jurisdiction  of  the 
justice  of  the  peace  is  clear.    60  Ark.  146. 

KiRBY,  J.  Appellee  company  brought  this  suit  upon 
a  note  in  the  justice  court  after  remitting  $1  of  the  prin- 
cipal to  bring  it  within  the  justice  *s  jurisdiction  and  re- 
covered judgment  there,  from  which  an  appeal  was  taken 
to  the  circuit  court,  where  judgment  was  again  rendered 
in  its  favor,  and  from  that  judgment  this  appeal  is  prose- 
cuted. 

The  only  contention  for  reversal  here  is  that  the 
court  was  without  jurisdiction  to  render  the  judgment. 
The  note  sued  on  with  the  endorsements  is  as  follows : 
* '$316.22.  Little  Rock,  Ark.,  January  23, 1914. 

**  Sixty  days  after  date,  I  promise  to  pay  to  the  or- 
der of  the  Quincy  Stove  Manufacturing  Company  three 
hundred  and  sixteen  and  22/100  dollars  at  Little  Bode, 
Ark.,  value  received,  with  interest  at  6  per  cent  per  an- 
num from  date. 

*'No Due Tom  C.  Adair.'' 

(On  back  of  note.) 

**July  17,  1914,  paid  $25  to  be  applied  on  principal 
of  note  as  per  oral  agreement  with  Mr.  Adair. 

**Plaintiflf  remits  $1  hereon  and  prays  for  judgment 
against  defendants  for  $299.49,  and  accrued  interest  at 
the  rate  of  6  per  cent  per  annum  until  paid.'' 
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(1)  If  the  interest  upon  the  note  be  calculated  ac- 
cording to  the  partial  payment  rule  designated  in  section 
5385,  Kirby*8  Digest,  the  interest  due  from  the  date  of 
the  partial  payment  of  $25  on  July  17,  1914,  was  $9.22, 
whioh  when  added  to  the  principal  and  the  payment  de- 
ducted from  the  amount,  left  a  (balance  due  upon  the  note 
of  $300,44, 

On  September  22,  afterwards,  plaintiff  remitted  $1  of 
the  principal  of  the  note  and  brought  suit  for  $299.49. 

Appellant  contends  that  the  interest  from  the  date 
of  the  payment  to  the  time  of  the  credit  of  the  $1  re- 
mitted, should  have  been  added  to  the  principal  and  the 
$1  taken  therefrom  which  would  not  reduce  the  amount 
to  the  jurisdiction  of  the  justice  of  the  peace. 

Justices  of  the  peace  are  given  original  jurisdiction 
of  the  following  matters : 

**  First,  exclusive  of  the  circuit  court,  in  all  matters 
of  contract  where  the  amount  in  controversy  does  not  ex- 
ceed the  sum  of  one  hundred  dollars,  excluding  interest, 
and  concurrent  jurisdiction  in  matters  of  contract  where 
the  amount  in  controversy  does  not  exceed  the  sum  of 
three  hundred  dollars,  exclusive  of  interest.  •  •  ♦''  Ar- 
tide  7,  §  40,  Constitution  of  1874;  Kirby's  Digest,  ^  4552. 

After  the  partial  payment  was  properly  credited 
upon  the  note,  there  remained  due  upon  the  principal 
$300  and  some  cents,  and  when  suit  was  brought  $1  was 
credited  thereon  and  remitted,  reducing  the  amount 
claimed  by  the  plaintiff  upon  the  note  and  for  which  judg- 
ment was  asked,  the  amount  in  controversy  within  the 
meaning  of  the  Constitution,  to  less  than  $300,  exclusive 
of  interest.    Lafferty  v.  Day,  7  Ark.  258. 

The  amount  of  the  principal  of  the  note  claimed  by 
the  plaintiff  was  less  than  $300  and  the  interest  due 
thereon  is  not  to  be  considered  in  determining  the  court's 
jurisdiction,  the  Constitution  expressly  giving  the  justice 
jurisdiction,  concurrent  with  the  circuit  court  **in  matters 
of  contract  where  the  amount  in  controversy  does  not  ex- 
ceed the  sum  of  $300,  exclusive  of  interest.**    Fisher  v. 
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Hall,  1  Ark.  275;  Chatten  v.  Heffley,  21  Ark.  313 ;  SherriU 
V.  Wilson  (&  Keach,  29  Ark.  384. 

This  coort  held  in  Huwton  v.  Luce,  60  Ark.  146,  that  a 
plaintiff  has  the  right  to  1>ring  his  action  for  less  tban 
the  amount  due  him,  remitting  the  balance  in  order  to 
bring  his  case  within  the  jurisdiction  of  justices  of  the 
peace.    Kilgore  Lumber  Co.  v.  Thomas,  95  Ark.  47. 

(2)  There  is  no  bill  of  exceptions  in  this  record 
showing  the  proceedings  in  the  lower  court  and  neither 
does  the  record  show  that  a  motion  was  made  to  dismiss 
the  cause  either  in  the  justice  or  circuit  court,  for  plain- 
tiff's failure  to  give  bond  for  cost  as  required  by  law 
(section  959,  Kirby's  Digest)  and  the  question  attempted 
to  be  raised  by  the  brief  on  this  point  can  not  be  consid- 
ered here. 

There  is  in  the  record  what  is  called  an  amendment 
to  the  motion  for  a  rehearing  in  which  it  was  stated  that 
the  defendant,  Tom  C.  Adair,  ufpon  the  hearing  in  the 
justice  court,  showed  the  justice  that  plaintiff  was  a  non- 
resident corporation  ^^and  prayed  that  it  be  required  to 
make  a  bond  for  cost." 

The  defendant  had  the  right  at  any  time  before  judg- 
ment was  rendered  to  require  the  bond  for  cost  given  or 
the  suit  dismissed  in  accordance  with  sections  959-960, 
Kirlby 's  Digest,  but  the  record  fails  to  show  that  he  a^ed 
for  a  dismissal  of  the  suit,  because  of  the  failure  to  give 
bond. 

We  find  no  prejudicial  error  in  the  record  and  the 
judgment  is  affirmed. 


St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company  t;.  Allen. 

Opinion  delivered  April  12, 1915. 

<?A|^netta — ^DSMUBBAOB  CHABGK — DELAY  CAUSED  BY  OAimrga — ^A  Ship- 
per may  recover  from  a  carri^  a  demnirrage  charge  occaaioned  br 
the  fault  of  the  carrier. 


Digitized  by 


Google 


AEK.]        St.  Louis,  L  M.  &  S.  By.  Co.  v.  Allen.  267 

2.  Appbal  Ain>  EBBOB — HABJCLES8  EBBOB — ^INSTBUOTIONS. — In  an  actlon 
for  damages  'because  of  the  orefusal  of  a  carrier  to  deliver  Hrelght 
wltbout  payment  of  an  excessive  chao^ge,  ^where  a  conrect  Judg- 
ment was  rendered,  the  cause  will  not  be  reversed  /because  of  the 
giving  of  an  Impiroper  Instruction  on  the  issue  of  rates. 

S.  Cabbizbs— OEIAT— BBSHiPMXNT  OHABOES.— fWhere  a  carrier  refuses 
to  deliver  certain  freight  until  the  aippellee  paid  certain  excessive 
charges,  it  wlU  be  liaible  for  the  cost  of  reshlpplng  the  goods  to 
another  nutrket,  the  market  at  the  first  place  of  destination  having 
ibem  lost  by  the  delay. 

Appeal  from  Hot  Spring  Cirouit  Court;  W.  H. 
Evans,  Judge ;  aflSnned. 

STATEMENT  BY  THE  COURT. 

B.  E.  Allen  'brought  this  suit  against  the  railway 
company  for  damages  for  loss  sustained  on  a  shipment 
of  a  car  load  of  hay  from  Braggs  Oklahoma,  to  Benton, 
Arkansas,  which  the  consignee  refused  to  receive  because 
of  an  overcharge  of  freight  demanded  by  the  company  of 
$24.02,  on  account  of  which,  while  the  charge  was  being 
adjusted,  several  days  elajwed  for  which  demurrage 
charges  were  made  and  paid,  and  the  hay  had  to  be  re- 
shipped  to  Malvern,  Arkansas,  at  an  additional  expense 
of  $10.80,  before  it  was  finally  disposed  of  at  a  loss  alto- 
gether of  $34.84  on  the  car. 

The  action  was  also  for  $9.45  damages  to  a  car  load 
of  hulls  that  got  wet  in  transit  from  Little  Bock  to  Mal- 
vern, and  $2.88  on  a  car  load  of  bran  shipped  from  Illi- 
noifi  to  Malvern  for  which  liability  is  now  conceded. 

Judgment  was  rendered  by  default  in  the  justice ^s 
court's  and  the  case  appealed  to  the  circuit  court. 

The  defendant  answered  there  and  denied  there  was 
any  overcharge  upon  the  car  load  of  hay  shipped  to  Ben- 
ton, that  same  was  not  accepted  by  the  consignee  because 
of  the  overcharge  of  freight  and  alleged  that  the  con- 
signee refused  to  accept  it  because  of  the  inferior  quality 
of  the  hay ;  admitted  that  the  car  was  reshipped  from 
Malvern  to  Benton;  denied  that  the  correct  freight 
charge  was  $10.80,  and  alleged  that  it  s-hould  have  been 
$35.20.    Claimed  also  for  demurrage  on  the  car  at  Ben- 
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ton  $6 ;  denied  that  the  plaintiff  was  damaged  in  any  aum 
and  alleged  he  was  due  the  defendant  a  balance  of  $6.27 
for  freight  on  the  shipment  of  the  car  of  hay ;  denied  lia- 
bility for  the  damages  on  the  second  and  third  claims.  *^ 

It  appears  from  the  testimony  that  B.  E.  Allen,  the 
plaintiff,  purchased  the  oar  of  hay  at  Braggs,  Oklahoma, 
weighing  27,080  pounds,  and  consigned  it  to  shipper's 
order,  * '  Notify  J.  S.  Luoas,  Malvern,  Ark., '  *  and  diverted  ^ 

it  before  arrival  to  Lokey  &  Burton  at  Benton,  Art, 
where  it  had  been  sold. 

The  railway  company  demanded  freight  of  Lokey  & 
Burton  on  the  weight  of  35,700  pounds,  which  they  re- 
fused to  pay.  After  the  plaintiff  was  notified  of  thdr 
refusal,  he  went  to  Benton,  showed  the  agent  of  the  rail- 
way company  his  invoice  seven  or  eight  days  after  the 
arrival  of  the  car  at  Benton  and  the  agent  consented  to 
a  reduction  of  the  freight  charge  to  $56.87,  the  amount 
due  at  the  interstate  rate  on  27,080  pounds,  the  correct 
weight. 

Lokey  &  Burton,  to  whom  the  car  had  been  sold, 
again  refused  to  accept  or  receive  the  shipment,  having 
purchased  other  hay  after  the  railway  company  declined 
to  deliver  it  unless  freight  was  paid  on  35,700  pounds. 

Plaintiff  was  imable  to  dispose  of  the  hay  at  Benton 
after  the  purchasers  there  declined  to  receive  it  and  re- 
shipped  the  car  to  Malvern,  paying  the  intrastate  rate 
of  $10.83  thereon,  and  was  also  required  to  pay  $6  de- 
murrage on  the  car  while  at  Benton. 

There  was  no  additional  charge  for  freight  in  divert- 
ing the  shipment  consigned  to  Malvern  to  Benton  since 
both  places  took  the  same  rate  from  the  Oklahoma  point. 

The  agent  of  the  railway  company  stated  that  Allen 
paid  under  protest  on  the  shipment  $91.81  freight  charges 
including  $34.93  overcharge  and  $10.83  was  charged  for 
carrying  the  car  from  Benton  to  Malvern,  which  was  the 
correct  rate  on  an  intrastate  shipment,  that  the  inter- 
state rate  was  higher  and  would  amount  to  $35.20;  that 
Allen  would  still  be  due  the  railway  company  $24.37,  if 
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reqiiired  to  pay  freight  on  the  shipment  from  Benton  to 
Malvern  at  the  interstate  rate. 

The  car  remained  at  Benton  nine  days,  and  there  wes 
$6  demurrage  charge  collected  and  the  agent  there  testi- 
fied that  the  car  shonld  have  taken  the  interstate  rate  on 
reshipment  from  Benton  to  Malvern,  and  plaintiff  been 
required  to  pay  $35.20  instead  of  $10.83  freight,  maMng 
the  whole  charge  for  freight  $98.07,  when  in  fact  Allen 
only  paid  $91.80,  which  would  leave  a  balance  due  the 
railway  company  $6.27  in  excess  of  the  amount  it  owed 

Loikey  testified  that  the  car  of  hay  arrived  at  Ben- 
ton ;  that  the  bank  notified  him  that  the  bill  of  lading  bad 
arrived  and  he  ascertained  what  the  freight  charges  were 
and  told  the  agent  it  was  too  much.  He  then  called  Mr. 
Allen  at  Malvern,  informed  him  and  was  told  that  there 
was  an  evident  mistake  and  to  see  the  agent  and  have  it 
corrected.  The  agent  said  he  was  required  to  charge  for 
the  weight  aa  shown  on  the  freight  bill  or  waybill  and  de- 
clined to  reduce  the  charge;  within  six  or  eight  days 
afterward  the  agent  called  him  up  and  told  him  the 
charge  had  been  corrected.  He  had  bought  other  hay  in 
the  meantime,  but  went  to  look  at  the  hay  and  declhied 
to  buy  it,  saying  it  was  not  as  good  grade  as  he  desired. 

Plaintiff  testified  in  rebuttal  that  Lokey  &  Burton 
made  no  complaint  to  him  about  the  grade  of  the  hay  and 
that  he  was  unable  to  dispose  of  it  at  Benton  after  the 
freight  charges  were  reduced. 

The  court  instructed  the  jury,  and  from  the  judg- 
ment on  the  verdict  against  it  the  railroad  company  ap- 
pealed. 

E.  B.  Kinsworthy,  W.  R.  Donham  and  T.  D.  Craw- 
ford,  for  appellant. 

D.  D.  Glover,  for  appellee. 

KiBBY,  J.,  (after  stating  the  facts).  It  is  contended 
that  the  court  erred  in  not  directing  a  verdict  for  appel- 
lant on  the  first  cause  of  action,  the  shipment  on  which 
the  overcharge  of  freight  was  claimed,   and   damages, 
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never  having  lost  its  interstate  character,  and  that  the 
court  erred  in  its  instructions  to  the  jury  relative  to  the 
proper  rate  to  be  charged  for  the  transportation  of  the 
car  from  Benton  to  Malvern  after  the  refused  of  the  pur- 
chasers there  to  receive  it. 

There  was  no  question  made  that  the  shipper  did  not 
have  the  right  to  divert  the  car  of  hay  to  Benton,  Arkan- 
sas, notwithstanding  it  was  consigned  to  Malvern,  nor 
that  Benton  was  not  the  place  of  delivery  for  the  ship- 
ment. 

The  jury  were  also  warranted  in  finding  that  the 
dealers  at  Benton  who  had  purchased  the  hay  from  Allen 
and  were  to  be  notified  of  the  arrival  of  the  shipment,  re- 
fused to  accept  the  consignment  'because  of  the  over- 
charge of  freight  demanded  by  the  railroad  on  account  of 
incorrect  weight. 

(1)  The  charge  for  demurrage  was  incurred  on  ac- 
count of  the  delay  occasioned  by  the  railroad  company  in 
refusing  to  deliver  the  shipment  without  the  payment  of 
the  excessive  charge  and  the  time  consumed  in  the  cor- 
rection and  adjustment  of  it,  and  we  see  no  reason  why 
the  appellee  should  not  have  recovered  said  amount. 

(2-3)  The  shipment  from  Oklahoma  had  reached  its 
final  destination  at  Benton,  to  which  place  it  was  right- 
fully diverted  and  where  it  could  not  be  delivered  be- 
cause of  the  fault  of  the  railway  company  in  demanding 
an  excessive  amount  of  freight,  and  the  plaintiff  was 
then  compelled  to  reship  the  hay  to  Malvern  for  a  mar- 
ket and  had  the  right  to  recover  as  damages  the  amount 
paid  as  freight  charges  therefor.  There  is  no  question 
in  this  case  of  an  attempted  evasion  of  the  payment  of 
interstate  rates,  as  in  Porter  v.  St.  Louis  S.  W.  Ry.  Co., 
78  Ark.  182.  It  can  make  no  difference  that  the  court  in- 
structed the  jury  that  if  the  railway  company  was  the 
cause  of  the  hay  not  being  delivered  at  Benton  and  after- 
ward accepted  the  car  for  shijKment  to  Malvern  on  an  in- 
trastate rate,  which  it  collected,  that  it  would  be  estopped 
to  claim  a  higher  rate  and  defeat  the  action,  and  also  that 
the  shipment  in  question  was  an  interstate  one  and  that 
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the  railway  company  had  the  right  to  apply  and  charge 
the  interstate  rates  and  at  no  time  was  it  deprived  of  the 
interstate  character  and  at  no  time  were  the  State  rates 
applicaible.  Without  regard  to  said  instructions  given, 
the  right  result  has  been  readied  and  the  correct  judg- 
ment rendered. 

The  railway  •company  wrongfully  caused  the  delay 
at  Benton,  according  to  the  finding  of  the  jury,  and  could 
not  retain  the  amount  charged  for  dCTiurrage  for  such 
delay  and  the  plaintiff  had  the  right  to  reship  the  car  of 
hay,  which  could  not  be  sold  at  Benton  because  of  its  neg- 
ligence, to  a  market  where  it  could  be  disposed  of  with  as 
little  loss  as  poseible,  and  the  company  was  liable  for  the 
overcharge  of  freight  collected  and  the  damages,  which 
in  this  case  amounted  only  to  the  demurrage  charge  and 
the  freight  charges  paid  from  Benton  to  Malvern,  re- 
gardless of  which  rate  was  applied. 

There  is  no  prejudicial  error  in  the  record,  and  the 
judgment  is  affirmed. 


Seitz  v.  Mebiwetheb. 
Opinion  delivered  April  26, 1915. 

1.  Ohancebt  JUBiSDicnoN — ^ACCOUNTS — ^MASTiB.— <^ancery  oouTts  have 
jurisdiction  to  settle  and  adjust  lon^^  and  complicated  accounts,  and 
to  do  so  the  chancellor  may  api>odnt  a  master,  trained  in  the  work, 
to  examine  the  accounts,  to  take  testimony  in  reference  thereto, 
and  to  direct  him  to  report  his  finding  to  the  court.  The  chan- 
cellor then  has  authority  to  mfodify  the  report  of  the  master  after 
exceptions  thereto  have  been  made. 

2.  QLKVEB  Aim  DBAINAOB  DISTSIOTS — OONSTBUCTTON  OF  DITCH — OOMPIJANCB 

WITH  ooNTRAGT.— 'The  contiactoirs  employed  ito  construct  an  im- 
proTement  <by  a  levee  and  drainage  district,  held,  in  the  construc- 
tion of  a  certain  ditch,  to  have  coinplied  with  the  terms  of  the 
ccmtract 

8.  Drain  AGS  distbicts — oonstbuction — compensation  to  cx>ntbactob. 
—A  contractor  agreed  to  dig  and  refill  a  muck  ditch  for  a  certain 
amount.  Held,  where  the  contractor  used  dynamite  in  excavating 
the  muck  ditch,  he  was  not  entitled  to  anything  over  the  contract 
price  for  refiUing  the  same. 

4.  Drainage  districts — compensation  to  contractors — extras. — ^The 
amount  allowed  the  coatractoni  for  extras,  by  the  chancellor,  held 
not  to  be  against  the  preponderance  of  the  testimony. 
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5.  DaiLENAOE   DI8TBICTS — ^EBBOB  IN    8UBVET — BIGHT  OP   CONTBA.CTOB. — ^The 

contractor,  constructing  a  dmainege  ditch,  will  be  entitled  to  com- 
pensation for  «arth  removed,  (wMch  was  not  provided  for  in  the 
contract  because  of  an  erroir  in  the  original  survey. 

6.  DbAINAOE  DISTBIOTS — COMPENSATIOK   TO  KNOINBE&— EBBONBOU0   8TAIV' 

MENT  AS  TO  SALABIE8  OF  ASSISTANTS. — The  engineer  of  a  drainage 
district  turned  into  the  district  amounts  due  his  assistants  as 
salaries,  amiounts  in  excess  of  the  salaries  actually  due,  and  re- 
tained the  excess.  Held,  in  a  settlement  with  the  district,  the 
engineer  would  be  charged  with  this  excess  retained  by  him. 

7.  DBAINAGB    and     LEVEE     DISTBICTS — COMPENSATION     TO     OONTBAOTOB — 

GLEABiNo  BiGHT-oF  WAT. — ^Thc  comtraotoir  for  a  drainage  and  levee 
district  will  be  allowed  compensation  for  clearing  a  right-of-way, 
when  the  work  was  done  with  the  knowledge  of  the  engineer,  and 
when  the  district  reaped  the  benefit  o>f  the  work  done. 

Appeal  from  Greene  Chancery  Court;  Charles  D. 
Frier  son,  Judge;  modified  and  affirmed. 

Spence  (&  Dudley ,  R.  E.  L.  Johnson  and  Burr,  Stew- 
art  (&  Burr,  for  appellants. 

1.  The  court  had  no  jurisdiction  to  adjust  the  ac- 
counts ;  that  was  a  matter  for  the  board  of  directors  of 
the  district.  5  Pom.  Eq.  Jur.,  §  ^  342,  346.  The  board 
of  directors  are  not  shown  to  have  been  guilty  of  any 
illegal,  wrongful  or  dishonest  official  acts.  No  fraud  is 
shown.  106  Ark  310.  There  was  no  misappropriation 
of  funds  or  illegal  payments.    114  Ark.  289.  • 

2.  Ancillary  or  alternative  relief  in  equity  can  not 
be  granted  unless  the  'bill  states  an  equitable  cause  of  ae- 
tion  and  is  established  by  the  proof.  The  allegations  of 
the  complaint  are  not  true.  168  Fed.  756;  16  Cyc.  Ill; 
37  Ark.  164;  105  U.  S.  430;  1  Ark.  31 ;  83  Id.  554. 

3.  The  contractors  should  have  been  allowed  for  re- 
filling the  muck  ditch.  This  is  a  question  of  law,  as  the 
facts  are  undisputed. 

4.  The  court  erred  in  its  allowances  for  clearing 
right-of-way,  and  for  fill  and  excavation. 

5.  Interest  should  have  'been  allowed. 

6.  Clerical  errors  were  made  in  the  reports,  which 
should  be  corrected.  47  Ark.  317,  320.  One  can  not  rat- 
ify and  yet  repudiate  the  same  transaction  in  one  breath. 
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7.  Mitchell  had  the  right  to  employ  assistants  and 
maike  the  settlements  as  he  did  under  the  tarrangement 
made  with  the  board.  His  aooonnts  were  filed  with  the 
board  for  more  than  five  years  and  were  allowed  without 
question.  The  'board  and  district  are  now  estopped  from 
questioning  the  allowances  and  the  master  erred  in  charg- 
ing these  various  amounts  as  overcharges. 

8.  The  master  erred  in  disallowing  Mitchell's  claims 
for  superintendency,  instrument  hire,  etc. 

M.  P.  Huddleston,  D.  G.  Bea/uchamp  and  Block  <& 
Kirsch,  for  appellees. 

1.  The  jurisdiction  was  settled  on  the  first  appeal. 
169  S.  W.  1175. 

2.  The  chancellor's  construction  as  to  the  refill  of 
mucik  ditdi  was  correct. 

3.  The  finding  as  to  right-of-way  was  supported  by 
the  evidence  and  was  properly  sustained  by  the  chan- 
cellor 

4.  The  claim  for  extra  yardage  was  properly  dis- 
allowed. The  work  had  not  been  allowed  by  the  engi- 
neer, nor  had  a  bill  been  presented  to  the  board. 

5.  Interest  was  properly  refused. 

6.  It  was  the  duty  of  the  board  to  withhold  15  per 
cent  of  the  engineer's  estimates.  The  board  had  no  pow- 
ers nor  duties  except  those  expressly  conferred  by  the 
statute.  Aote  1905,  p.  442;  114  Ark.  289;  94  Ark.  380; 
93  Id.  491. 

7.  An  engineer  has  no  authority  to  change  the  terms 
of  a  contract.  100  Ark.  166.  Nor  can  the  board  do  so 
where  the  contract  is  let  to  the  lowest  bidder  as  required 
by  statute.  93  N.  W.  911;  97  Id.  420;  75  N.  Y.  65;  43 
N.E.  216;  135  Ala.  187. 

8.  On  the  whole  case  the  decree  should  be  sustained 
except  as  to  errors  in  refusing  to  order  the  contractors 
charged  up  with  interest,  etc.,  and  in  allowing  compensa- 
tion for  the  muck  ditch,  as  to  which  items  the  decree 
should  be  reversed  and  an  accounting  ordered. 
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Hart,  J.  By  special  Act  No.  172,  i>assed  by  the  Gen- 
eral Assembly  of  1905,  a  levee  and  drainage  district  to 
be  •composed  of  certain  designated  territory  in  Clay  and 
Greene  Co-unties,  was  established.  See  Acts  of  1905, 
page  429. 

The  directors  were  appointed  and  the  district  was 
duly  established  in  accordance  with  the  terms  of  the  act 
The  directors  then  proceeded  with  the  construction  of  the 
improvement. 

In  June,  1912,  two  of  the  directors  of  the  district 
and  certain  taxpayers  within  the  district  instituted  a  suit 
in  chancery  court  against  the  remaining  directors  and 
against  A.  V.  Wills  &  Son,  with  whom  a  contract  had 
been  made  for  the  construction  of  the  improvement,  and 
J.  D.  Mitchell,  who  had  been  elected  engineer  for  the 
district. 

In  the  complaint  it  was  alleged  that  the  contractors 
were  making  overcharges  and  were  being  paid  in  excess 
of  the  contract  price.  It  was  also  alleged  that  the  con- 
tractors and  the  engineer  had  been  guilty  of  fraud  in 
certain  respects.  The  court  ordered  a  reference  to  a 
special  master  of  the  accounts  between  the  district  and 
the  contractors,  and  of  the  aKXJOunts  between  the  district 
and  the  engineer.  The  special  master  was  instructed  to 
report  in  accordance  with  directions  given  him.  An  ap- 
peal was  taken  to  this  court  and  an  opinion  was  handed 
down  on  all  matters  pertaining  to  the  decree  which  we 
held  to  be  final  and  appealable.  The  court,  however,  held 
that  the  decree  against  the  contractors  and  the  engineer 
for  an  accounting  was  not  final  and  could  not  'be  reviewed 
by  us  because  the  rei)ort  of  the  master  had  not  then  come 
in  and  the  finding  of  the  chancery  court  was  not  for  any 
definite  amount  against  the  contractors  and  the  engineer. 
Therefore,  the  appeal  of  the  engineer  and  of  the  con- 
tractors as  to  the  state  of  accounts  between  them  respec- 
tively and  the  board  of  directors  was  dismissed  as  ♦being 
premature.  See  Seitz  v.  Meriwether,  114  Ark.  289,  169 
S.  W.  1175. 
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Upon  a  remand  of  the  case  and  the  coming  in  of  the 
report  of  the  special  master,  the  chancellor  found  that  the 
contractors,  A.  V.  Wills  &  Son,  were  indebted  to  the  dis- 
trict in  the  sum  of  $4,634.32;  and  that  J.  D.  Mitchell,  the 
engineer,  was  indebted  to  the  district  in  the  sum  of 
$1,435.13.  A  decree  was  entered  accordingly,  and  to  re- 
verse that  decree,  the  contractors  and  the  engineer  have 
prosecuted  this  appeal. 

It  is  first  insisted  by  counsel  for  the  defendants  that 
the  court  bad  no  juriscUction  to  adjust  the  accounts  be- 
tween the  district  and  the  contractors  and  the  engineer. 
This  question  was  decided  adversely  to  their  contention 
on  the  former  appeal,  which  is  the  law  of  the  case.  More- 
over, we  are  of  the  opinion  that  our  decision  on  the 
appeal  in  this  respect  was  correct.  It  appears  from  the 
record  that  the  board  of  directors  elected  J.  D.  Mitchell 
as  engineer  for  the  district  and  made  a  contract  with 
A.  V.  Wills  &  Son  for  the  construction  of  the  improve- 
ment provided  for  in  the  statute.  The  contractors  pro- 
ceeded with  the  construction  work  and  had  been  so  en- 
gaged for  several  years  before  the  suit  against  them  was 
instituted.  Thus  it  will  be  seen  that  the  accounts  ran 
over  a  period  of  eeveral  years.  They  consisted  of  nu- 
merous itemfi.  Mistakes  are  alleged  in  the  accounts  on 
both  sides.  Many  of  the  vouchers  for  the  payment  of 
the  contractors  have  'been  lost.  A  great  many  of  the 
monthly  estimates  prepared  by  the  engineer  were  also 
lost.  All  these  matters  are  to  be  considered  in  the  ad- 
justment of  the  accounts. 

(1)  In  such  cases  the  Chancellor  has  power  to  ap- 
point a  master  trained  in  the  work  to  examine  the  ac- 
counts, to  take  testimony  in  reference  thereto,  and  to 
direct  him  to  report  his  finding  to  the  court.  The  chan- 
cellor then  has  authority  to  consider  and  modify  the  re- 
port of  the  master  sStev  exceptions  thereto  have  been 
made.  All  these  are  cogent  reasons  why  the  accounts 
could  be  better  settled  by  the  machinery  of  a  court  of 
equity  than  by  a  jury.  The  jurisdiction  of  a  court  of 
chancery  to  settle  and  adjust  long  and  complicated  ac- 
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counts  such  as  appear  from  the  record  in  this  case  is  well 
established  by  former  decisions  of  this  court.  TraptMU 
V.  HiU,  31  Ark.  345;  Smith  v.  Stack,  89  Art.  143 ;  Bagnell 
Tie  (&  Timber  Co.  v.  Goodrich,  82  Ark,  547 ;  Goodrwn  v. 
Merchants  <&  Plcmters  Bank,  102  Art  326. 

It  is  insisted  by  counsel  for  the  contractors  that  the 
court  erred  in  not  allowing  them  payment  for  the  refilling 
of  the  muck  ditch.  The  muck  ditch  was  an  excavation 
**noft  to  exceed  in  depth  eighteen  inches  and  in  width 
three  feet,  * '  to  be  dug  as  designated  by  the  engLueen  The 
contract  contemplated  that  it  should  be  dug  along  the  cen- 
ter line  of  the  base  of  the  levee  and  provided  that  **a 
muck  ditch  not  to  exceed  in  depth  eighteen  inches  and  to 
exceed  in  width  three  feet  shall  be  dug  as  designated  by 
the  engineer;  such  muck  ditch  shall  be  filled  with  earth 
free  from  perishable  materials  aa  may  be  taken  with  a 
dredge  boat  dipper.  Stump  holes  and  others  that  may  be 
necessary  in  preparation  work  shall  be  filled  and  com- 
pacted as  prescribed  for  muck  ditch.'' 

The  contract  also  provides  that  **The  contractor 
agrees  to  accept  the  following  prices  as  full  compensation 
for  the  completion  of  the  work  specified  or  implied  in 
this  contract,  namely,  the  sum  of  $3.50  per  rod  for  muck 
ditch." 

In  preparation  for  the  construction  work  the  con- 
tractors first  cleared  the  right-of-way  by  cutting  down 
the  trees  on  it.  They  used  dynamite  in  blowing  out  the 
stumps  and  for  a  part  of  the  way  the  blowing  out  of  the 
stumps  formed  a  ditch  along  the  right-of-way,  although 
the  ditch  was  not  constructed  in  a  straight  line  as  con- 
templated in  the  contract  Where  the  stumps  were  not 
close  enough  together  to  form  a  continuous  ditch  the 
earth  between  the  stumps  was  blown  out  in  order  to  form 
a  ditch. 

The  contractors  testified  that  it  would  have  been 
cheaper  for  them  to  have  dug  out  the  stumps  but  that 
they  blew  them  out  with  dynamite  in  order  that  they 
might  clear  the  right-of-way  of  obstructions  and  oon- 
struct  the  muck  ditch  at  the  same  time. 
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(2)  The  dhancellor  found  that  in  doing  this  they 
practically  constmoted  the  mnck  ditch  along  the  whole 
line  of  the  levee  and  that  their  work  in  this  respect  was 
a  SQtbstantial  compliance  with  the  contract.  Mnch  testi- 
mony was  taken  on  hoth  sides,  and  after  a  carefxQ  consid- 
eration of  it  we  do  not  deem  it  necessary  to  set  out  the 
testimony  in  detail,  but  think  it  sufficient  to  say  that  the 
finding  of  the  chancellor  to  the  effect  that  the  contractors 
constructed  a  muck  ditch  in  substantial  compliance  with 
the  terms  of  the  contract  should  be  upheld. 

(3)  It  is  contended  by  counsel  for  the  defendants 
that  the  contractors  are  entitled  to  payment  for  refilling 
the  muck  ditch,  and  this  is  the  principal  item  of  conten- 
tion between  the  contractors  and  the  board  of  directors 
of  the  levee  district.    We  do  not  agree  with  counsel  in 
this  contention.    We  have  set  forth  above  the  terms  of 
the  contract  on  this  question.    After  setting  forth  the 
dimensions  of  the  ditch,  the  contract  provides  that  it  shall 
^  filled  with  earth  free  from  perishable  material ;  and  an- 
other clause  provides  that  the  contractor  is  to  receive 
*^-50  per  rod  for  the  muck  ditch.    Thus  it  will  be  seen 
^^t  the  contract  itself  provides  that  the  muck  ditch  sfhall 

j^  <fvig  and  refilled  for  the  sum  of  $3.50  x)er  rod,  and  this 
^^^     all  that  the  contractors  were  entitled  to  receive  for 
f\y^^^    work. 

^^^^  The  testimony  on  the  part  of  the  contractors  tends  to 

^tio^v^  that  in  blowing  out  the  stumps  and  preparing  the 
tnnciffa:  ditch,  all  of  the  excavated  dirt  was  blown  away 
f  iroancx  the  right-of-way  and  could  not  'be  used  in  filling  the 
ditx^ii.  Therefore,  they  contend,  they  should  be  allowed  to 
^^^'^c'^e  for  refilling  the  muck  ditch. 

3n  the  first  place,  it  may  be  said  that  the  contractors 
^o^sc  their  own  method  of  constructing  the  muck  ditch, 
*^^  the  fact  that  they  chose  a  method  by  means  of  which 
tke  excavated  dirt  was  blown  away  from  the  right-of-way 
'  ^^  the  levee  does  not  offer  any  reason  why  they  should  be 
P^^  again  for  refilling  the  muck  ditch.  They  chose  their 
owirt  iv-ay  of  construcing  the  muck  ditch,  and,  as  we  have 
^^eady  seen,  it  was  provided  by  the  terms  of  the  contract 
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itself  that  they  should  refceive  $3.50  per  rod  for  the  con- 
strufction  of  the  muok  ditch,  and  this  included  the  refilling 
of  it. 

The  ajjiount  of  dirt  necessary  to  refill  the  muok  ditdi 
was  16,142  culbic  yards,  which,  at  the  contract  price  of 
sixteen  cents  iper  cubic  yard,  •amoxmted  to  $2,582.72,  mak- 
ing, with  $390.34  interest,  a  total  of  $2,973.06.  The  chan- 
cellor correctly  decided  that  the  contractors  were  not  en- 
titled to  this  amount.  Therefore,  the  master  in  his  origi- 
nal report,  for  convenience,  added  this  to  the  total  pay- 
ments reported  received  by  the  contractors,  thinking  that 
the  contractors  already  had  been  given  credit  for  the 
w'hole  of  the  16,142  cubic  yards  necessary  to  refill  the 
muck  ditch.  It  turned  out  that  it  had  been  given  no 
credit  for  12,242  culbic  yards  which,  at  the  contract  price, 
would  amount  to  $1,958.62.  So  the  master  corrected  his 
report  so  as  to  give  the  contnactons  credit  for  thifl  amount. 
They  had  received  credit  for  the  remaining  3,900  cubic 
yards,  w^hich  at  the  contract  price  of  sixteen  cents  per 
cubic  yard  amounted  to  $624.10  principal  and  $94.29  in- 
terest, or  a  total  of  $718.39,  which  the  master  finally  prop- 
erly charged  the  contractors  with  on  account  of  the  muck 
ditch. 

(4)  It  is  also  contended  by  counsel  for  the  contrac- 
tors that  the  court  erred  in  its  allowance  to  them  for 
clearing  something  more  than  thirty-five  acres  of  addi- 
tional right-of-way  for  the  big  slough  ditch.  It  is  con- 
ceded that  this  comes  under  the  head  of  extra  work  which 
was  to  be  paid  for  at  the  actual  reasonable  cost  plus 
15  per  cent.  The  master  allowed  the  contractors  $35  per 
acre  for  this  work.  This,  with  the  15  per  cent,  was  the 
amount  approved  by  the  court  and  allowed  the  con- 
tractors. 

It  is  contended  by  the  contractors  that  the  reasonable 
cost  of  clearing  this  land  was  $45  per  acre,  which,  with 
the  15  x)er  cent  added,  would  amount  to  nearly  $50.  They 
contend  that  the  court  should  have  allowed  them  this 
amount.  The  testimony  is  somewhat  conflicting  on  tiiis 
point,  but  after  a  careful  consideration  of  it  we  are  in- 
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clined  to  think  the  chancellor  was  right  in  the  amount 
allowed  the  contractors ;  at  least  it  may  be  said  that  his 
finding  in  that  respect  is  not  against  the  preponderance 
of  the  evidence. 

It  is  next  contended  by  counsel  for  the  defendants 
that  the  court  erred  in  not  allowing  them  an  item  of 
$1,750  for  throwing  dirt  on  one  side  of  the  ditch  between 
certain  stations.  The  master  disallowed  this  claim  and 
the  court  approved  his  action.  Under  the  terms  of  the 
contract  the  engineer  had  the  right  to  order  the  dirt  to 
be  put  on  one  side  'between  these  stations.  It  is  not  con- 
tended that  his  action  in  making  the  order  was  arbitrary. 
The  contractors  at  the  time  recognized  the  right  of  the 
engineer  to  make  the  order  and  did  not  make  any  addi- 
tional daim  on  that  account  at  that  time.  We  think  the 
court  properly  disallowed  this  claim. 

(5)  It  is  next  insisted  that  the  court  erred  in  disal- 
lowing a  credit  for  $1,227.78.  This  claim  is  made  by  tiie 
contractors  because  of  error  in  estimating  the  amoxmt  of 
yardage  when  the  first  survey  was  made  between  stations 
numbered  260  and  244.  They  claim  7,673.6  cubic  yards, 
for  which  they  were  entitled  to  pay  at  sixteen  cents  per 
cubic  yard.  The  master  disallowed  this  claim  because 
that  work  had  been  done  -something  over  two  years  'be- 
fore the  suit  was  filed  and  'because  the  contractors  had 
not  theretofore  made  any  claim  for  it. 

The  contractors  claimed  that  the  reason  they  did  not 
put  in  a  olaim  for  this  yardage  sooner  was  because  of  an 
error  in  the  survey  which  they  had  not  discovered.  They 
testified  that  when  the  survey  was  first  made  the  rod  was 
put  down  on  the  levee  and  rested  on  the  top  of  some  smart 
weeds  and  flags  and  did  not  go  down  into  the  earth  and 
that  this  mistaike  caused  them  to  get  pay  for  a  less  amount 
of  yardage  than  they  actually  moved.  They  said  that 
afterward  they  knew  that  they  were  moving  more  earth 
than  they  were  getting  pay  for,  and  a  resurvey  was  made, 
the  rod  being  placed  down  to  the  bottom  of  the  levee  as  it 
should  have  been,  and  the  amount  now  claimed  by  them 
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is  the  additional  amount  which  should  have  been  paid 
them  at  that  time. 

We  think  the  chancellor  erred  in  not  allowing  this 
claim.  This  is  upon  the  principle  that  whoever  demands 
equity  should  do  equity.  This  rule  applies  to  one  i>arty 
as  well  as  to  the  other,  and  it  would  he  as  unjust  to  allow 
the  board  of  directors  or  taxpayers  to  avail  themselves 
of  the  mistakes  against  the  contractors  and  to  exact  a 
strict  settlement  in  other  respects  aa  it  would  be  to  allow 
the  contractors  to  claim  excessive  credits.  See  Trimble 
V.  James,  40  Ark.  407 ;  Dyer  v.  Jacoway,  50  Ark.  217 ;  Mc- 
Leod  V.  Griffis,  51  Ark.  14. 

(6)  As  to  the  state  of  the  accounts  'between  the 
board  of  directors  and  the  engineer,  but  little  need  be 
said.  Mitchell  was  elected  engineer  for  the  district  by 
the  board  of  directors,  and  as  such  engineer  had  the  au- 
thority to  appoint  assistants.  He  appointed  a  number  of 
assistant  engineers  and  agreed  to  pay  and  did  pay  them 
certain  stated  salaries.  He  turned  in  their  salaries  to 
the  board  of  directors  at  a  greater  amount  than  he  paid 
them  and  retained  the  excess.  The  court  properly 
charged  him  with  the  difference  between  what  he  actually 
paid  his  assistants  and  the  amount  for  which  he  took 
credit  from  the  board,  and  this  constitutes  the  basis  of 
the  judgment  against  him. 

It  follows  that  the  decree  against  him  must  be  af- 
firmed. 

In  the  adjustment  of  the  accounts  between  the  con- 
tractors and  tile  board  of  directors  it  may  be  said  that 
the  chancellor  and  the  special  master  not  only  made  a 
careful  and  patient  examination  of  the  accounts  them- 
selves, but  in  addition  took  much  testimony  in  order  to 
ascertain  Hkeiv  correctness. 

We  have  in  turn  made  a  careful  and  patient  exami- 
nation of  the  record,  and,  except  as  to  the  item  of  $1,- 
227.78,  think  the  finding  of  the  chancellor  on  the  various 
items  was  not  against  the  preponderance  of  the  evidence. 

The  record  does  not  disclose  at  exactly  wlhat  time 
the  work  was  done  for  which  the  credit  of  $1,227.78  was 
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allowed^  except  that  it  &hawB  that  it  was  done  imore  than 
two  years  before  the  filing  of  the  report  of  the  master. 
ISieref  ore,  the  contractors  will  be  entitled  to  6  per  cent 
interest  on  this  amonnt  for  two  years,  and  this  amonnts 
to  $147.33,  im&ing  a  total  amotint  of  $1,375.11. 

The  chancellor  found  that  $4,634.32  was  due  by  the 
oontracfcors  to  the  district.  After  deducting  the  a:bove 
dalm,  there  will  be  due  the  district  $3,259.20,  «and  the  de- 
cree for  that  amount  will  'be  affirmed. 

ON  BEHEABIKO. 

Hart,  J.  (7)  After  due  consideration  of  the  petition 
of  the  appellants  for  rehearing,  we  have  concluded  that 
the  contractors  should  be  allowed  $344.35  additional  for 
clearing  right-of-way.  It  is  true  the  engineer  testified  that 
he  did  not  order  this  additional  right-of-waiy  deared,  end 
Wills  testified  that  he  did  not  remember  whether  or  not 
the  engineer  ordered  him  to  dear  it  Wills  does  say,  how- 
ever, that  this  additional  right-of-way  was  cut  with  the 
knowledge  of  both  the  engineer  and  his  assistant,  who  was 
on  the  ground  when  the  work  was  done.  He  further  stated 
that  it  was  the  understanding  at  the  time  that  the  levee 
would  have  to  be  extended  over  this  ground  and  this  was 
subsequently  done.  So  it  will  be  seen  that  the  additional 
clearing  was  actually  done  by  the  contractors  and  that 
the  levee  district  reaped  the  benefit  of  their  labor.  Un- 
der these  dreumstances  it  would  be  inequitable  not  to 
allow  the  amount;  and  it  is  ordered  that  the  sum  of 
$344.35  'be  deducted  from  the  judgment  against  the  con- 
tractors. 

Counsel  for  appellants  also  insist  that  the  contrac- 
tors should  be  allowed  other  additional  claims  for  exca- 
vation, namdy:  Stations  950-955,  Plum  Thiekett,  1,542.5 
cubic  yards,  at  16  cents,  $246.80;  Stations  1155-1170,  Tut- 
tle's  Ridge,  8,152.15  cubic  yards,  at  16  cents,  $1,304.34; 
and  Stations  1198-1214,  Hog  Donee,  6,371.92  cubic  yards, 
at  16  cents,  $1,019.50. 

These  three  claims  originated  in  the  requirement  of 
the  levee  inspector  that  the  contractors  dig  the  borrow 
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pit  of  the  levee  four  and  one-half  feet  deeper  at  the  three 
points  above  mentioned.  The  engineer  required  this  to 
be  done  in  order  to  bring  the  borrow  pit  of  the  levee  to 
grade  to  serve  the  purpose  of  a  drainage  ditch.  The  con- 
tract provided  that  the  work  should  be  constructed  by  a 
flowing  dredge,  etc.,  so  as  to  leave  good  drainage  for  the 
lands  adjacent.  The  engineer  construed  this  clause  of 
the  eontra'ct  to  mean  that  the  borrow  pit  should  be  so  con- 
structed as  to  act  as  a  drainage  ditch  for  the  adjacent 
lands,  and,  on  that  account,  ordered  the  contractor  to  dig 
the  borrow  pit  four  and  one-half  feet  deeper  at  the  points 
mentioned. 

This  work  was  done  nearly  four  years  'before  suit 
was  instituted  and  the  contractor  never  put  in  any  daim 
for  the  work  until  some  time  after  he  had  filed  his  answer 
to  the  present  suit.  It  is  evident  then  that  he  acquiesced 
in  the  construction  placed  upon  this  clause  of  the  contract 
by  the  engineer,  and  we  are  of  the  opinion  that  the  chan- 
cellor correctly  denied  the  claims  now  asked  for  by  him. 

The  petition  for  rehearing  as  to  these  three  claims 
will  be  denied. 


American  Manufacturing  Company  v.  Helena  Hard- 
ware Company. 

Opinion  delivered  May  3,  1915. 

1.  Biixs  AND  NOTES — ^BONA  FIDES — ^BUBDEN  oT  PBO<^. — The  maker  of  a 
note,  ^ho  admits  the  execution  thereof,  must  establish  <b7  proot 
any  defense  thereto  which  he  alleges. 

2.  Sales — ^TAniUBS  of  oonshmcbation — substitutcd  agbeebocnt. — TIm 
parties  to  a  contract  in  an  adyertlsing  campaign  for  a  contest  for 
an  automohlle  and  other  prizes,  agreed  ito  substitute  another  auto- 
mobile for  the  one  named  in  the  contract  Held,  under  the  tacts 
there  <was  no  failure  of  consideration,  when  the  substituted  autooKh 
iblle  was  delivered  In  a  reasonable  time. 

Appeal  from  Phillips  Circuit  Court ;  J.  M.  Jackson, 
Judge;  reversed. 

Fi/nh  (&  Dinning,  for  appellant. 
There  is  no  evidence  that    appellant  violated  the 
terms  of  the  agreement,  and  the  burden  of  proving  a 
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breach  of  the  contract  was  on  appellee.  The  proof  as  to 
the  advertising  matter  -certainly  is  not  suflScient.  Bnt  if 
there  had  'been  a  breach  in  that  respect,  appellee  is  in  no 
position  to  complain  after  having  received  and  appro- 
priated the  benefits  under  the  contract. 

Apx>ellee  undertook  to  reserve  to  itself  the  right  to 
refuse  payment  until  all  goods  were  received.  There  is 
no  Sttch  provision  in  the  contract,  and  its  act  in  so  doing 
constituted  the  first  breach  of  the  contract.    105  Ark.  233. 

Moore,  Vineyard  <&  Scdterfield,  for  appellee. 

1.  There  was  a  breach  ^by  the  appellant  of  the  con- 
tract in  the  matter  of  the  bond,  in  substituting  for  the 
bond  prepared  by  ajypellee's  attorney,  which  it  had 
agreed  to  execute,  another  bond  which  was  void,  at  least 
as  to  the  surety.  It  purports  to  be  executed  by  the  Amer- 
ican Surety  Company  of  New  York,  by  one  Shonner, 
'* resident  vice  president,*'  and  one  PoweU,  "resident  as- 
sistant secretary.''  There  are  no  such  officers  as  these 
recognized  in  law,  and  if  there  were  such  officers,  their 
authority  to  bind  the  surety  company  or  to  execute  the 
bond  in  qriestion  would  have  to  be  shown,  it  will  not  be 
presumed.    62  Ark.  33;  98  Ark.  168. 

2.  Counsel  review  the  evidence  and  say  that  appel- 
lee did  not  receive  the  automobile ;  that  appellant  did  not 
ship  it  until  it  was  a  physical  impossibility  to  have  de- 
rived any  benefits  from  the  contest,  and  that  appellant 
failed  to  carry  out  its  agreement  by  failing  and  refusing 
to  deliver  the  advertising  matter  specified  in  the  contract, 
and  necessary  to  put  on  the  contest. 

Smith,  J.  On  October  20,  1911,  the  appellant  en- 
tered into  a  contract  with  appellee  to  inaugurate  an  ad- 
vertising campaign  in  the  nature  of  a  contest  for  an  au- 
tomobile and  other  prizes.  The  contract  contained  an 
order  for  an  automobile  and  sixteen  dinner  sets  and  a 
large  amount  of  literature  and  advertising  matter  neces- 
sary to  put  on  the  contest.  The  order  was  given  upon 
condition  that  the  hardware  company's  sales  would  be 
increased  $40,000  within  the  twelve  months  next  follow- 
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ing  the  contest.  The  contest  was  to  begin  immediately 
and  dose  May  1  following,  oovering  a  period  of  six 
months.  Pursuant  to  the  oontraet,  appellee  deposited  in 
the  Bank  of  Helena  its  check  for  $150  and  ten  notes  for 
$150  each,  payable  monthly,  and  this  action  was  tb^^ 
as  a  suit  on  these  notes.  These  notes  and  the  check  were 
to  be  delivered  to  the  appellant  when  a  required  bond  was 
executed.  The  'bond  prepared  by  appellant's  attorney 
was  not  executed,  but  another  bond  was  returned  in  its 
place.  It  is  not  shown  that  the  conditions  of  the  bonds 
differed  in  any  material  respect.  The  president  of  the 
appellee  company  testified  that  he  examined  the  bond 
which  was  in  fact  sent  and  accepted  it  and  thereafter  for- 
warded a  check  to  cover  the  first  payment. 

As  has  been  said,  the  contract  was  entered  into  in 
October  and  the  contest  was  to  close  the  following  May, 
and  it  was  provided  in  the  contract  that  in  the  event  the 
gross  sales  of  appellee  were  not  increased  $40,000  that 
the  appellant  should  return  to  appellee  a  part  of  the 
$1,650,  which  constituted  the  consideration  for  the  con- 
tract, to  be  proportioned  upon  the  difference  in  the 
amount  of  the  increase,  if  any,  in  said  gross  sales  and  the 
sum  of  $40,000. 

In  its  answer  appellee  pleaded  failure  of  considera- 
tion, and  also  that  the  plaintiff  had  failed  to  carry  out  a 
campaign  of  advertising  for  the  benefit  of  defendant's 
business  which  was  provided  for  in  the  contract.  Appel- 
lee filed  a  counter-claim  and  prayed  judgment  for  the 
$150  of  purchase  money,  which  it  paid,  and  for  the  fur- 
ther sum  of  $49  in  freight  which  it  had  also  paid  upon  the 
receipt  of  the  automobile. 

The  instructions  in  the  case  were  very  brief,  and  ap- 
pellee's  position  was  stated  in  the  court's  instruction  as 
follows : 

**The  defendant,  Helena  Hardware  Company,  alleges 
that  the  notes  in  question  are  without  consideration,  in 
that  the  plaintiff  failed  to  comply  with  the  terms  and  con- 
ditions of  its  contract ;  that  is,  the  contract  entered  into 
between  the  plaintiff  and  defendant,  and  that  they  failed 
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to  fumiah  the  automobile  in  question  within  the  time,  or 
a  reasonable  time,  after  the  execution  of  this  contract. 
So  if  you  find  from  the  evidence  in  this  case  that  the 
notes  in  question  are  without  consideration,  then  you  will 
find  for  the  defendant" 

The  court  stated  the  converse  of  this  proposition  and 
directed  the  jury  to  find  for  appellant  if  they  found  from 
the  evidence  that  appellant  had  complied  with  the  terms 
and  conditions  of  the  contract. 

The  court  further  told  the  jury  that  if  they  found 
for  appellee  they  would  find  for  such  amount  as  appellee 
had  paid  out  !by  way  of  expense  or  otherwifie. 

Ajypellant  requested  only  one  instruction,  which  was 
as  follows: 

**  You  are  instructed  that  if  on  or  about  February  15, 
1912,  the  defendant  agreed  to  accept  a  car  different  from 
the  one  mentioned  in  the  contract  in  lieu  thereof,  then 
the  jury  should  determine  whether  or  not  the  car  was 
delivered  within  a  reasonable  time  after  that,  and,  if  eo, 
to  find  for  the  plaintiff." 

Having  admitted  the  execution  of  the  notes,  appellee 
assumed  the  burden  of  proof,  and  there  was  no  other  evi- 
dence than  that  offered  in  its  behalf.  The  president  of 
the  appellee  company  testified  that  he  had  never  received 
the  advertising  matter  which  appellant  agreed  to  furnish. 
He  testified  that  a  box  of  advertising  matter  was  received, 
and  that  upon  opening  it  he  found  that  some  of  it  related 
to  a  similar  contest  being  held  in  Marianna,  and  other 
portions  of  it  related  to  a  like  contest  being  conducted  in 
Oklahoma.  He  admitted,  however,  that  upon  notifying 
appellant  of  this  fact  he  was  advised  to  look  further  into 
the  box,  where  he  would  find  the  necessary  advertising 
matter;  but  that  he  did  not  obey  this  direction  and  did 
not  know  whether  the  box  contained  the  advertising  mat- 
ter or  not.  This  witness  also  testified  that  the  automo- 
bile was  not  shipped  at  the  time  contracted  for,  and  that 
the  automobile  shipped  was  not  the  one  mentioned  in  the 
contract;  but  he  admitted  that  on  February  13,  1912,  he 
had  a  conversation  with  the  president  of  the  appellant 
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oompany,  at  whioli  time  he  agreed  to  accept  the  car  which 
was  shipped  in  lieu  of  the  one  described  in  the  contract; 
and  he  admits  the  receipt  of  this  car  about  the  4th  of 
Mardi  thereafter.  He  denied,  however,  that  appellee 
had  ever  had  the  car  in  its  possession,  but  admitted  that 
his  company  paid  the  freight  on  the  car  and  put  it  on  ex- 
hiibition  in  a  garage  in  that  city.  He  further  admitted 
that  upon  the  failure  of  his  company  to  pay  the  purchase 
money  notes  as  they  matured  the  appellant  company  un- 
dertook to  recover  the  possession  of  the  automobile  and 
brought  an  action  in  replevin  for  that  purpose,  which  was 
resisted  iby  appellee,  and  that  this  suit  had  subsequently 
been  dismissed  by  the  appellant  company. 

The  jury  returned  a  verdict  in  favor  of  appellee  for 
the  initial  payment  of  $150  and  for  the  $49  in  freight  paid 
by  appellee. 

We  think  the  instruction  requested  by  appellant 
should  have  'been  given.  The  parties  had  the  right  to 
agree  to  the  substitution  of  another  oar  for  the  one  con- 
tracted for  and  to  waive  the  time  within  which  it  should 
be  shipped,  and  if  delivery  was  ocnade  within  a  "reasonable 
time  thereafter  appellee  would  have  no  right  to  refuse 
to  pay  for  the  car  because  the  one  originally  contracted 
for  had  not  been  delivered.  It  does  not  appear  from  ap- 
pellee's own  evidence  that  appellant  failed  in  any  other 
respect  to  perform  its  contract,  and  if  there  was  no 
breach  of  the  contract  by  a  failure  to  deliver  the  automo- 
bile, appellant  was  entitled  to  a  judgment.  This  was  the 
effect  of  the  instruction  which  was  refused,  and  the  judg- 
ment of  the  court  below  must  therefore  be  reversed  and 
the  cause  will  'be  remanded  for  a  new  trial. 
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St.  Louis,  Ibon  Mountain  &  Southern  Railway  Company 

V.  Duncan. 

Opinion  delivered  June  14,  1915. 

1.  Railboads— ooNixrnoN  of  depot  Buiii>iNo. — A,  railway  company  Im 
bound  only  to  itlie  exercise  of  ordinary  care  to  keep  and  mainitain 
its  deiKit  houses  and  fi(pipiroaclieB  thereto  in  a  safe  oonditioa  for  the 
piotection  of  passengers  and  other  pereoais  who  may  be  rightfully 
about  such  premises  in  other  than  the  capacity  of  passengero. 

1.  gtAnaoADft— <x>wDinoy  of  depot  building — ^injitbt  to  visitob— duty  of 
QABB. — A  person  (rightfully  upon  a  lailway  comtpany's  depot  prem* 
ises  is  bound  ito  exercise  ordinary  care  for  his  own  safety  and 
usually  to  the  exercise  otf  such  care  as  is  commensurate  with  the 
apparent  danger  to  be  avoided  under  <the  particular  condition. 

I.     RAnJWUDH — ^INJUBY    TO    VISITOB    AT    STATION — OONmBUTOBY     NSOZJ* 

OBNCE. — ^Plaintiff,  a  visitor  at  defendant  railroad's  depot  building, 
was  injured  by  (reason  of  the  removal  of  contain  steps,  occasioned 
by  the  act  of  defendant  company  in  undertaking  to  move  the  d^pot 
imilding.  Held,  pdaintiff  was  bound  to  the  exercise  of  ordinary 
care  for  her  own  {protection,  which  waa  greater  under  the  facts, 
than  if  conditions  surrounding  the  building  had  (been  normal,  with 
Uie  usual  stationary  steps  in  use. 

Appeal  from  Crawford  Circuit  Court;  Jeptha  H. 
Evans,  Judge ;  affirmed. 

STATEMENT  BY  THE  COUBT. 

Plaintiff  brought  this  suit  against  the  railway  com- 
pany for  damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  said  company  in  failing 
to  provide  steps  to  the  waiting  room  of  its  depot  building 
at  Mulberry,  Arkansas. 

The  facts  substantially  are  that  plaintiff,  a  young 
lady  school  teacher,  whose  father  was  a  drayman  or  op- 
erated a  transfer  of  freight,  at  Mulberry,  from  the  sta- 
tion to  the  merchants  tabout  the  town,  was  in  the  habit 
of  collecting  the  freight  bills  for  the  freight  delivered  by 
her  father.  On  the  day  the  injury  occurred,  the  company 
was  moving  its  depot  building,  and  it  was  raised  about 
two  or  three  feet,  on  jacks,  and  a  plank,  two  inches  thick 
by  eight  inches  wide  and  ten  feet  long,  was  put  up  from 
the  ground  into  the  door  for  people  to  enter  upon,  the 
steps  having  been  removed.    It  was  necessary  for  plain- 
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tiff  to  enter  the  door  in  order  to  reach  the  office  of  the 
agent  and  get  the  freight  bills,  and  the  agent  was  at  the 
door  when  she  came  and  (assisted  her  to  ^ter  the  build- 
ing as  she  walked  the  plank.  After  she  got  the  freight 
bills,  she  came  back  out  of  the  door,  and,  ux>on  her  first 
step  on  the  plank,  she  said  it  careened  or  turned  and  she 
fell  to  the  ground  on  her  hands  and  knees  land  was  se- 
verely injured.    The  physician  testified  to  her  injury. 

She  made  no  complaint  at  the  time  and  no  one  saw 
her  fall,  although  there  were  several  i)eople  working 
about  the  building,  some  of  the  men,  eight  or  ten,  being 
under  the  house  at  the  jacks. 

She  went  on  up  town  and  collected  the  bills  and  re- 
turned shortly  with  the  money  and  with  two  or  three 
othei"  friends,  at  which  time  she  laughingly  »aid  some- 
thing about  the  plank  and  that  she  had  fallen  off  of  it 
when  she  started  up  town.  She  stated  that  the  plank  did 
not  turn  over  and  seemed  to  be  in  the  same  jwsition  after 
she  fell  as  it  was  when  she  stepped  on  it. 

Others  testified  that  the  plank  would  naturally 
spring  a  little  when  the  weight  of  a  person  was  put  upon 
it;  that  it  was  about  ten  feet  long,  one  end  resting  on  the 
ground  and  the  other  on  the  door  sill,  which  was  about 
two  and  one-half  feet  from  the  ground.  It  was  not 
claimed  that  the  plank  slipped  or  fell  out  of  the  door. 

One  witness  stated  that  the  end  of  the  plank  on  the 
ground  rested  unevenly,  the  ground  not  being  level. 

Other  witnesses  testified  that  there  was  no  danger 
at  all  in  using  the  plank  in  place  of  steps  to  get  in  the 
door,  one  saying  that  he  had  been  over  it  as  many  as  100 
times  and  noticed  no  unusual  spring  or  movement  of  it. 

There  was  testimony  relative  to  the  earning  capacity 
of  the  plaintiff  and  the  permanency  of  the  injury. 

Evidence  upon  the  part  of  the  appellant  tended 
strongly  to  show  that  appellee's  injury  was  the  result  of 
a  fall  from  a  horse  by  which  she  was  thrown  shortly  be- 
fore the  alleged  fall  from  the  plank  in  the  door  of  the 
depot  building. 
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Some  of  the  witnesses  stated  that  she  was  so  affected 
within  <a  few  days  after  the  fall  from  the  horse  that  she 
oonld  not  arise  from  her  chair  in  the  school  room,  that 
she  screamed  with  i>ain  and  it  took  two  or  three  men  to 
assist  her  to  get  into  her  buggy. 

The  court  instructed  the  jury,  refusing  to  give  at  aj)- 
peUant's  request  instruction  numbered  4,  as  follows : 

**The  court  instructs  the  jury  that  if  you  find  from 
the  evidence  in  this  case  that  the  depot  at  the  town  of 
Mulberry,  where  plaintiff  was  injured,  was  being  re- 
moved at  the  time  of  her  injury,  that  workmen  were  en- 
gaged in  working  upon  it,  and  that  the  plank  which  was 
being  used  to  enter  the  negro  waiting  room  was  of  ^  tem- 
porary character  and  that  plaintiff  knew  and  appreciated 
the  condition  that  existed,  that  under  the  law  she  was 
required  to  exercise  for  her  own  protection  a  higher  de- 
gree of  care  than  she  would  if  such  condition  did  not 
exist.'' 

It  also  refused  appellant 's  requested  instruction,  tell- 
ing the  jury  that  no  presumption  of  negligence  arose  be- 
cause of  the  injury. 

From  the  judgment  upon  the  verdict  returned 
against  it,  the  railway  company  prosecutes  this  appeal. 

Thos.  B.  Pryor,  for  Api)ellant. 

1.    Plaintiff  knew  the  condition  of  the  depot.    93 
Ark.  205  and  63  Ark.  427  are  conclusive  of  this  case.    The 
exercise  of  ordinary  care  is  the  measure  of  the  duty  of  a 
public  carrier  at  stations.    Hutch,  on  Car.,  §  ^  935,  941 
Thompson  on  Negl.,  §  §  274,  278;  90  Ark.  378;  70  Id.  136 
65  Id.  255 ;  96  Id.  311 ;  79  Id.  76.  Negligence  must  proved 
it  can  not  be  inferred.    82  Ark.  372.    The  damages  are 
excessive. 

Sam  R.  Chew,  for  appellee. 

1.  The  proof  in  this  case  brings  it  squarely  within 
the  rule  and  principle  expressed  in  1  Thompson  on  Neg- 
ligence, §  §  994,  996,  1002.  The  damages  awarded  are 
reasonable. 
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Ejrby,  J.,  (after  stating  the  faicts).  Appellant  con- 
tends that  the  court  erred  in  its  refusal  to  give  said  re- 
quested instruction. 

(1)  A  railway  company  is  'bound  only  to  the  exer- 
cise of  ordinary  care  to  keep  and  maintain  its  depot 
houses  and  approaches  thereto  in  safe  condition  for  the 
protection  of  passengers  and  other  '*  persons  who  may  be 
rightfully  about  such  premises  in  other  than  the  capacity 
of  passengers.^'  St.  Lovis,  I.  M.  d  8.  By.  Co.  v.  Woods, 
96  Ark.  315;  Huddleston  v.  St.  Louis,  I.  M.  &  8.  By.  Co., 
90  Ark.  378;  Hodge-Downey  Construction  Go.  v.  Carson, 
100  Ark.  436. 

(2-3)  The  court  instructed  the  jury  properly  on  this 
point,  and  it  is  also  true  that  the  person  rightfully  upon 
such  premises  is  bound  to  exercise  ordinary  care  for  his 
own  safety,  and  usually  to  the  exercise  of  such  care  as  is 
commensurate  with  the  apparent  danger  to  be  avoided 
under  the  particular  condition.  The  said  instruction, 
however,  is  not  an  accurate  statement  of  the  law,  for  the 
plaintiff,  notwithstanding  she  knew  that  the  depot  build- 
ing was  being  removed  and  the  workmen  were  engaged 
upon  it  at  the  time,  and  that  the  plank  was  only  a  tempor- 
ary substitute  for  steps  and  appreciated  the  condition  as 
it  existed,  was  only  bound  to  the  exercise  of  ordinary  care 
for  her  own  protection,  which  would  have  been  greater 
care,  of  course,  than  was  required  if  the  condition  had 
been  normal  with  the  usual  stationary  stej>s  for  entry 
into  the  room. 

The  instruction  in  saying  she  was  required  under  the 
condition  existing  **to  exercise  for  her  own  protection  a 
higher  degree  of  care  than  she  would  if  such  condition  did 
not  exist",  was  incorrect  and  might  have  been  misleading, 
indicating  that  care  of  a  higher  degree  than  ordinary  care 
was  required.  It  is  true,  as  appellant  contends,  that  the 
instructions  given  did  not  include  the  idea  embodied  in 
this  one  and  teU  the  jury  that  appellee  was  required  to 
be  more  watchful  of  the  condition  and  careful  for  her 
safety  under  the  circumstances  as  they  existed,  than  if 
the  conditions  were  usual  and  normal,  and  appellant  was 
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entitled  to  an  instruction  of  this  kind,  if  it  had  asked  a 
correct  one,  wMch  it  failed  to  do,  as  we  have  already  said. 

Neither  was  an  error  committed  in  refusing  appel- 
lant's request  to  tell  the  jury  that  no  presumption  of  neg- 
ligence arose  because  of  the  injury,  and  that  the  facts 
must  be  proved,  etc,  since  the  court  instructed  the  jury 
properly  that  the  burden  of  proof  was  ui)on  the  plaintiff, 
to  show  by  a  preponderance  of  the  testimony  the  negli- 
gence of  the  defendant  from  which  the  injury  resulted. 

The  question  of  contributory  negligence  under  the 
droumstances  of  this  case  was  one  for  the  jury,  as  was 
also  the  question  of  the  damages  resulting  from  the  in- 
jury, and  while  it  might  have  found  the  issues  in  appel- 
lant's favor,  upon  both  propositions  with  substantial  tes- 
timony to  sustain  the  verdict,  it  found  in  favor  of  the  ap- 
pellee, and  its  verdict  is  conclusive  upon  these  matters 
here. 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment is  affirmed. 


Nelson  v.  Pierce. 

Opinion  delivered  June  14, 1915. 

1.  SxDBMFTiON — ^NATUBB  OF  BIGHT. — Redemption  is  a  privilege,  a  tayor 
ODXifenred  b7  statute  and  does  not  exist  independent  of  it,  and  the 
requirements  of  the  statute  must  be  suibstantiaUy  complied  with 
t>7  those  seeking  to  avail  themselves  of  the  privilege. 

2.  Tax  bales — time  of  bedemption.— 'Lands  were  sold  to  appellee  in 
June,  1911,  for  the  non-tpayment  of  the  taxes  of  1910,  held,  an 
action  to  redeem,  filed  in  February,  1914,  more  than  two  years 
after  the  date  of  the  sale,  which  did  not  question  the  validity  of 
the  sale,  but  which  sought  only  to  redeem  from  it,  no  deed  having 
been  made  to  appellee,  was  not  brought  in  time. 

Appeal  from  Baxter  Chancery  Court;  George  T. 
Humphries,  Chancellor;  affirmed. 

Allyn  Smith,  for  appellant. 

1.  The  complaint  stated  a  cause  of  action.  The 
title  of  a  delinquent  owner  is  cut  oflf  only  by  the  tax  deed, 
and  it  is  the  tax  deed  only  that  is  prima  facie  evidence  of 
the  validity  of  the  tax  sale.    The  deed  not  having  been 
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executed,  the  burden  was  on  the  purchaser,  if  he  denied 
the  plaintiff's  allegation  of  the  right  to  redeem,  to  show 
the  validity  of  the  tax  proceedings  under  which  he 
claimed;  and  not  until  the  issuance  of  the  deed  would  the 
burden  of  proof  shift  to  the  delinquent  owner  to  show  the 
defects  in  the  tax  proceedings.  Bafby's  Dig.,  §  ^  7096, 
7103,  7104;  21  Cal.  291;  82  Am.  Dec  738;  4  Wheat  77;  5 
Id.  116;  6  Id.  119;  7  Cow.  88;  17  Am.  Dec.  602;  4  HiU,  92; 
40  Am.  Dec.  259;  89  Id.  773;  60  Id.  636;  25  Md.  153;  42 
Ala.  289;  23  Conn.  189. 

2.  The  title  to  the  land  is  in  the  delinquent  owner 
until  the  tax  deed  is  actually  issued,  and  until  that  time 
he  has  the  right  to  redeem. 

Z.  M.  Horton,  for  appellee. 

The  demurrer  was  properly  sustained.  The  com- 
plaint on  its  face  shows  that  appellant  did  not  offer  to 
redeem  until  after  the  expiration  of  two  years  from  the 
date  of  the  tax  sale,  and  offers  no  reason  why  he  should 
be  allowed  to  redeem  other  than  the  fact  that  no  deed  had 
been  issued.  The  right  to  redeem  is  a  statutory  privilege 
only,  and  under  the  statutes  he  could  redeem  only  within 
two  years.  Kirby's  Dig.,  §  7095;  see  also  §  §  7094,  709Q 
to  7102  inclusive;  51  Ark.  453;  80  Ark.  43;  28  Ark.  304; 
76  Ark.  551;  37  Cyc.  1392;  110  Wis.  296. 

Smith,  J.  Appellant  was  the  plaintiff  below,  and 
alleged  in  his  complaint  that  he  was  the  owner  of  certain 
lands  there  described,  which  had  been  sold  to  appellee, 
F.  F.  Pierce,  in  June,  1911,  for  the  nonpayment  of  the 
State  and  county  taxes  for  the  year  1910 ;  but  that  no  deed 
had  beett  executed  and  that  the  lands  were,  therefore, 
subject  to  redemption.  Appellant  alleged  a  tender  to  the 
county  treasurer  of  a  sum  sufficient  to  redeem  from  said 
sale,  and  he  prayed  that  he  'be  allowed  to  redeem  from 
the  said  sale  and  that  the  county  clerk  be  required  to  issue 
him  a  redemption  certificate,  and  that  the  certificate  of 
purchase  issued  to  the  tax  purchaser  be  cancelled  and 
held  for  naught. 
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Appellees  demurred  to  the  complaint  on  the  ground 
that  the  facts  stated  did  not  constitute  a  cause  of  action 
under  the  laws  of  this  State ;  and  the  court  sustained  the 
demurrer  and  dismissed  the  complaint,  and  this  appeal 
has  been  prosecuted  from  that  order. 

Api>ellant  'bases  his  cause  of  laction  upon  sections 
7095,  7103  and  7104  of  Kirby's  Digest.  Section  7095  of 
Kirby  *s  Digest  provides  that  all  lots  sold  for  taxes  under 
the  laws  of  this  State  may  be  redeemed  at  any  time  within 
two  years  from  and  after  the  sale  thereof,  with  a  pro- 
viso that  lands  and  lots  belonging  to  certain  persons  un- 
der disability  may  be  redeemed  at  any  time  within  two 
years  after  the  expiration  of  such  disability. 

Section  7103  provides  that  at  any  time  after  the 
lapse  of  two  years  from  the  time  of  sale  of  any  tract  of 
land  for  taxes,  if  the  same  shall  remain  unredeemed,  the 
derk  of  the  county  court,  on  production  of  the  certificate 
of  purchase,  shall  execute  and  deliver  to  the  purchaser 
a  deed  of  conveyance  for  the  tract  or  lot  described  in 
such  certificate,  and  that  section  also  provides  a  form  of 
deed  to  be  so  executed.  Section  7104  of  Earby's  Digest 
provides  that  the  deed  provided  for  by  section  7103  shall 
be  signed  by  the  clerk  of  the  county  court  in  his  official 
capacity  and  acknowledged  by  him  before  some  officer  au- 
thorized by  law  to  take  acknowledgments  of  deeds,  and 
when  thus  executed  shall  vest  in  the  purchaser  all  the 
right,  title,  interest  and  estate  of  the  former  owner  in  and 
to  the  lands  conveyed,  and  also  all  the  right,  title  and 
daim  of  the  State  and  county  thereto,  and  shall  be  prima 
fade  evidence  that  all  the  prerequisites  of  the  law  were 
complied  with  by  all  the  officers  who  had,  or  whose  duty 
it  was  to  have  had  any  part  or  action  in  any  transaction 
relating  to  or  affecting  the  title  conveyed  or  purporting 
to  be  conveyed  by  the  deed,  and  that  all  things  whatso- 
ever required  by  law  to  make  a  good  and  valid  sale  and 
to  vest  the  title  in  the  purchaser  were  done. 

Appellant  insists  that  the  effect  of  the  sections 
quoted  is  to  give  the  owner  of  the  property  the  absolute 
right  to  redeem  his  land  from  any  sale  for  taxes  for  a  pe- 
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riod  of  two  years  after  the  date  of  the  sale,  aad  that 
there  is  a  presumptive  right  to  redeem  at  any  time  prior 
to  the  execution  of  a  deed  by  the  clerk  to  the  tax  pur- 
chaser. 

The  complaint  did  not  allege  that  the  tax  sale  from 
which  appellant  seeks  to  redeem  was  void,  but  he  says 
that  this  allegation  is  unnecessary  for  the  reason  that  at 
all  times  prior  to  the  execution  of  the  tax  deed  the  bur- 
den rests  upon  the  tax  purchaser  to  establish  the  validity 
of  the  tax  sale  upon  which  his  purchase  is  based ;  that  the 
prima  facie  presumption  of  regularity  arises  only  upon 
the  execution  of  the  deed,  and  that  there  is  no  presump- 
tion of  regularity  prior  to  that  time. 

(1-2)  It  is  unnecessary  here  to  decide  the  correct- 
ness of  this  position,  as  the  tax  purchaser  is  not  seeking 
to*  assert  any  right  under  the  tax  sale.  Upon  the  con- 
trary, this  is  an  action  to  redeem,  and  affirmative  relief 
is  asked  only  by  the  appellant.  This  court  has  frequently 
held  that  **  redemption  is  a  privilege,  conferred  by 
statute;  it  does  not  exist  independent  of  it.  Thomp- 
son V.  SherfiU,  51  Ark.  453,  458;  Craig  v.  Flanagin,  21 
Ark.  328.  The  requirements  of  the  statute  ought  to  be 
substantially  complied  with  by  those  seeking  to  avail 
themselves  of  the  privilege.'*  Cook  v.  Jones,  80  Ark.  48. 
The  complaint  in  this  cause  was  filed  on  the  4th  of  Feb- 
ruary, 1914,  which  was  more  than  two  years  subsequent 
to  the  date  of  the  tax  sale,  and  as  appellant  does  not  ques- 
tion the  validity  of  the  tax  sale,  but  seeks  only  to  redeem 
from  it,  we  must  hold  that  he  has  not  made  his  application 
to  redeem  within  the  time  limited  by  the  statute  for  that 
purpose  and  that  the  action  of  the  court  below  in  sustain- 
ing the  demurrer  to  his  complaint  was  proper. 

Affirmed. 
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Kaknopp  v.  Fobt  Smith  Light  &  Traction  Company. 
Opinion  delivered  June  14, 1915. 

1.       StBEBT     BAILWATS — ^INJUBT     TO     PKBSON     ON     8TBBBT — NSGUOENCB. — 

Plaintiff  "was  strack  iby  a  moYbig  street  car,  and  severely  injured, 
while  she  was  rmrsuing  a  dog,  which  she  belieyed  to  (be  in  danger. 
In  an  action  for  damages  against  the  street  car  oonvpany,  in  fixing 
liability  it  is  for  the  Jury  to  say  whether,  under  all  the  circum- 
atances,  iplaintiff's  act  was  a  negligent  one,  and  the  determination 
of  that  question  will  depend  uipon  the  finding  of  the  jury  as  to 
whether  a  i^easonably  pmident  person,  under  the  circumstances, 
would  have  so  acted. 

t.       STBEBT  EAILWATS — ^INJXTBT  TO  PEDESTRIAN — ^DUTT  OF  MOTOBMAN — PBB- 

BUMPTiON. — The  motocrmian  of  a  street  car  has  the  right  to  assume 
ttiat  a  pedeatriaa  or  other  traveler  on  the  street  railway's  track, 
who  is  appirised  of  the  approach  of  the  car,  will  act  under  the  im- 
pulse of  self-preservation,  and  get  off  the  track  in  time  to  save 
himself  from  injury;  however^  the  motooman  is  not  entitled  to 
indulge  that  ipreeum(ption  after  he  reaches  the  point  of  danger, 
but  he  must  keefp  his  car  under  control,  so  that  if  it  turns  out  that 
the  traveler  is  insensible  to  his  danger,  or  if  he  be  unable  to  ex- 
tricate himself  from  danger,  he  can  still  give  warning  to  stop  the 
car  in  time  to  avoid  injury. 

8.      GtBEBT    HAILWATS — DUTY    OP    PEDESTBIAN8    TO    LOOK    AND    LISTEN. — ^A 

person  crossing  the  tracks  of  a  street  railway  is  required  to  exer- 
cise care  to  look  and  listen  for  approaching  cars,  but  is  not  held 
to  the  same  high  duty  as  a  person  crossing  a  steam  railway  cross- 
ing; however,  the  duty  to  look  and  listen  is  not  an  albsohite  duty, 
and  it  is  not  negligence  per  se  to  fail  to  look  and  listen  for  ap- 
fkroaching  cars  before  crossing,  and  such  failure  is  negligence  only 
(Where  the  situation  and  surrounding  circumstances  are  such  that 
a  person  of  ordinary  prudence  would  have  looked  and  listened. 

4.      TbIAL — ^INSTBUCriNO  JUBT — ^BEADING  FBOM  OPINION  OP  SUPREME  OOUBT. 

— ^In  instructing  the  jury,  it  is  the  duty  of  the  count,  in  referring  to 
opinions  of  the  iSupreme  <}ourt,  to  mjake  a  concrete  application  of 
ithe  law  as  stated  in  the  opinion,  to  the  issues  joined  in  the  case  on 
trial;  and  while  it  is  not  commendable  practice  for  the  trial  court 
to  read  extensively  from  an  opinion  of  the  iSuipreme  Court,  in 
instructing  the  jury,  such  action  will  not  be  held  to  fbe  ipreJudiciaL 

Appeal  from- Crawford  Circuit  Court;  James  Coch- 
ran, Judge ;  reversed. 

J.  D.  Arhuckle  and  J.  V.  Bourland,  for  appellant. 

1.    Instruction  6  is  abstract  and  misleading,  ignores 
all  the  admitted  facts  and  makes  the  street  car  supreme 
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in  the  street,  protecting  it  almoet  absolutely  from  liaibil- 
ity.  32  So.  797;  44  Fla.  354;  14  Ky.  Law  Eep.  663;  99 
Me.  149;  99  Mo.  509. 

2.  In  instruction  10  the  court  in  effect  tells  the  jury 
that  appellant  had  no  right  to  be  on  the  street;  that  the 
motorman  pwed  her  no  duty  to  see  her,  in  the  first  place, 
and  that  even  if  he  had  seen  her,  still  he  would  be  justified 
in  assuming  that  she  would  get  out  of  the  place  of  danger 
without  any  duty  resting  upon  him  to  stop  or  check  the 
car  in  order  to  avoid  injuring  her,  until  he  actually  dis- 
covered her  in  a  perilous  i>o6ition  and  unable  to  get  into 
a  place  of  safety.    127  Mo.  12 ;  27  Ky.  Law  Eep.  316. 

3.  Listruction  11  does  not  correctly  apply  the  law 
to  the  facts  in  the  case  upon  the  subject  of  contributory 
negligence.  It  emphasizes  the  requirement  that  appel- 
lant must  prove  by  a  preponderance  of  the  evidence  that 
the  motorman  actually  saw  her,  totally  ignoring  his  d%ity 
to  see  her  under  the  circumstances.  15  Tex.  Civ.  App. 
229;  35  Ind.  467;  37  HI.  548;  74  N.  Y.  App.  Div.  505. 

4.  The  court  erred  in  refusing  to  give  instruction  1, 
requested  by  appellant.  144  U.  S.  408;  74  Ala.  150;  53 
Conn.  461 ;  103  lU.  161 ;  40  Pa.  St.  399. 

5.  The  court  erred  in  reading  to  the  jury  aa  an  in- 
struction a  part  of  the  opinion  in  the  case  of  Little  Rock 
Railway  <&  Electric  Company  v.  Sledge,  108  Ark.,  at  pages 
102  and  108,  the  circumstances  of  which  case  were  en- 
tirely different  from  this  case.  It  was  inapplicable,  ab- 
stract and  misleading  as  applied  to  the  facts  of  this  case. 

Jos,  M.  nUl  and  H.  L.  Fitzhugh,  for  appellee. 

1.  One  who  deliberately  walks  in  close  proximity  to 
a  street  car  track  with  his  back  to  an  approaching  car, 
without  looking,  is,  as  a  matter  of  law,  guilty  of  contribu- 
tory negligence.    80  Ark.  169,  and  cases  cited. 

2.  Instruction  6  was  correct.  It  was  practically  a 
copy  of  an  instruction  given  in  Little  Rock  Railway  S 
Electric  Co.  v.  Green,  7«  Ark.  129. 

3.  The  motorman  in  charge  of  the  car  had  the  right 
to  presume  that  appellant  would  remain  in  a  place  of 
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safety  and  not  go  into  danger,  and  the  motorman  was 
under  no  dnty  to  etop  or  check  the  car  until  he  discovered 
appellant  in  a  perilous  position.  Instruction  10  was 
right.    78  Ark.  129 ;  93  111.  App.  387. 

4.  Instruction  11  was  correct  as  applied  to  the  facts 
in  evidence.    62  Ark.  164. 

Smith,  J.  This  action  was  'brought  by  appellant  to 
recover  damages  to  compensate  an  injury  received  by  her 
in  a  collision  with  one  of  appellee's  street  cars.  Appel- 
lant was  chasing  a  young  bird  dog  on  the  street  to  get  it 
oflf  the  street  and  out  of  the  danger  of  passing  cars,  and 
in  doing  so  fell  and  the  car  ran  over  her  foot,  necessitat- 
ing its  amputation.  There  is  a  sharp  conflict  in  the  evi- 
dence as  to  the  circumstances  under  which  she  was  in- 
jured, the  evidence  on  her  part  being  to  the  effect  that 
she  fell  in  front  of  the  car  and  that  the  entire  car  ran 
over  her  foot ;  while  that  on  the  part  of  the  appellee  is 
to  the  effect  that  she  fell  under  the  side  of  the  car,  caus- 
ing her  to  be  thrown  to  the  ground,  and  that  the  rear 
truck  only  passed  over  her  foot.  The  proof  shows  that 
Fifth  Street  cars  stopped  at  Garrison  Avenue  and  did 
not  go  beyond  that  i)oint  but  remained  there  a  sbort  time 
before  making  the  return*  trip.  The  evidence  on  the  part 
of  appellant  was  that  the  cars  waited  five  minutes  before 
beginning  the  return  trip.  Appellant  testified  that  when 
she  saw  the  dog  on  the  track  she  followed  him  about  half 
way  'between  the  car  track  and  the  gutter,  when  the  dog 
tunied  back  toward  the  track,  and  then  ran  along  the  rail 
of  the  tradk,  and  while  she  knew  the  oar  had  reached  Gar- 
rison Avenue,  she  supposed  it  would  remain  there  the 
usual  length  of  time  before  returning,  but  that  the  car 
returned  sooner  than  she  expected  and  struck  her  with- 
out warning. 

The  court  gave  a  number  of  instructions,  and  of 
these  the  appellant  complains  of  instructions  numbered 
6, 10  and  11,  given  at  the  instance  of  appellee;  and  she 
idso  complains  of  the  action  of  the  court  in  refusing  to 
give  an  instruction  numbered  1,  requested  by  her. 


Digitized  by 


Google 


298  Kabnopp  v.  Ft.  Smith  Light  &  T.  Co.         [119 

These  instructions  6, 10  and  11,  given  at  the  instance 
of  appellee,  are  as  follows : 

*'6.  If  the  employees  of  the  street  railway  •oompany 
in  charge  of  its  car,  see  a  person  npon  the  street  along 
hy  the  side  of  the  car  track,  in  front  of  an  approaching 
car,  they  have  a  right  to  rely  npon  human  experience  and 
presume  that  she  will  act  upon  principles  of  conunon 
sense  and  the  motive  of  self-preservation  common  to  peo- 
ple in  general,  and  will  not  attempt  to  go  upon  or  cross 
the  track  in  front  of  the  approaching  car,  and  may  go  on 
without  ichecking  the  speed  of  the  car  until  they  see  she 
is  likely  to  go  upon  the  track  in  front  of  the  approaching 
car,  when  it  would  be  their  duty  to  give  extra  alarm  by 
bell  or  gong,  and,  if  that  is  not  heeded,  then  as  a  last 
resort  to  check  its  speed  or  stop  the  car  if  possible  in 
time  to  avoid  the  accident. '* 

''10.  The  motorman  in  charge  of  defendant's  car 
had  a  right  to  presume  that  plaintiff  would  remain  in  a 
place  of  safety  and  would  not  go  into  a  place  of  danger, 
and  there  was  no  duty  resting  on  the  motorman  to  stop 
or  check  said  car,  until  he  actually  discovered  plaintiff  in 
a  perilous  position  and  unable  to  get  into  a  place  of 
safety.'' 

*'ll.  If  you  believe  from  the  evidence  that  plaintiff 
went  upon  or  so  dose  to  defendant's  street  car  track,  im- 
mediately in  front  of  an  approaching  car  at  a  time  and 
place  when  her  view  was  unobstructed  and  where  she 
could  have  seen  the  approaching  car  had  she  looked  or 
heard  the  car  had  she  listened,  then  the  court  instructs 
you  that  the  plaintiff  was  guilty  of  negligence  contribut- 
ing to  her  own  injury,  which  would  bar  her  recovery  in 
this  action,  unless  the  plaintiff  should  show  by  a  prepon- 
derance of  the  evidence,  that  defendant's  motorman  ac- 
tually saw  her  in  a  perilous  position  and  likely  to  be 
struck  and  injured  by  said  car  and  failed  to  exercise  or- 
dinary care  to  prevent  said  injury  after  so  discovering 
plaintiff's  peril." 

Instruction  numbered  1,  requested  by  appellant  and 
refused  by  the  court,  was  to  the  effect  that  if  at  the  time 
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appellant  went  upon  the  street  she  saw  the  car  300  yards 
distant  standing  in  aioeordance  with  a  custom,  known  to 
her,  or  remaining  standing  five  or  more  minutes  before 
starting  on  return  trip;  and  if  she  at  the  time  reasonably 
anticipated  that  her  errand  upon  the  street  could  and 
would  be  accomplished  before  the  return  of  the  car,  and 
if  before  the  injury  she  had  no  knowledge  of  the  approach 
of  the  car,  then  the  jury  would  be  warranted  in  finding 
that  she  was  not  negligent  in  not  looking  back,  if,  indeed, 
she  did  not  at  the  time  look  Iback  for  the  approach  of  the 
car. 

We  think  none  of  these  instructions  should  have 
been  given. 

(1)  Instruction  numbered  1,  requested  by  appel- 
lant, relieved  her  of  all  duty  to  look  and  listen  or  to  be 
aware  of  the  approach  of  the  street  car  while  she  chased 
the  dog  down  the  track,  if  she  believed  she  could  accom- 
plish her  errand  of  pursuing  and  overtaking  the  dog  be- 
fore the  car  began  its  return  trip.  This  instruction  was 
erroneous  for  the  reason,  among  others,  that  it  was  not 
shown  how  much  of  the  five  minutes  had  expired  before 
appellant  commenced  chasing  the  dog,  but  even  though 
none  of  it  had  expired,  the  jury  should  have  been  per- 
mitted to  say  whether  under  all  the  circumstances,  appel- 
lant's act  was  a  negligent  one,  and  the  determination  of 
that  question  would  have  depended,  of  course,  upon  the 
finding  of  the  jury  as  to  whether  or  not  a  reasonably  pru- 
dent person  under  the  circumstances  would  have  so  acted. 

(2)  Instruction  numbered  10,  set  out  above,  de- 
clares the  law  which  woxdd  have  been  applicable  to  an  in- 
jury to  a  trespasiser  upon  a  railroad  track  prior  to  the 
passage  of  the  Lookout  Statute  of  1911* ;  and  instructions 
6  and  11  do  not  correctly  state  the  right  of  pedestrians 
to  use  the  street.  An  instruction  in  sulbstantially  the 
language  of  instruction  numbered  6  was  disapproved  by 
this  court  in  the  case  of  PanJcey  v.  Little  Rock  By.  <&  Elec. 
Co.,  117  Ark.  337, 174  S.  W.  1170,  where  in  disapproving 
the  instruction  it  was  said : 


♦Act  284,  p.  276,  Public  Acts  of  1911  (Rep.). 
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**  Stating  the  rule  in  other  language,  the  motorman 
has  the  liight  to  assume  that  a  pedestrian  or  other  trav- 
eler on  the  track  who  is  apprised  of  the  approach  of  the 
car  will  act  under  the  impulse  of  self-preservation  and 
get  off  in  time  to  save  himself  from  injury.  Yet  the  mo- 
torman is  not  entitled  to  indulge  that  presumption  after 
he  reaches  the  point  of  danger,  but  he  must  keep  his  car 
xmder  control  so  that  if  perchance  it  tumfi  out  that  the 
traveler  is  insensible  to  'his  danger  or  be  unable  to  extri- 
cate himself  from  danger  he  can  still  give  warning  or  stop 
the  car  in  time  to  avoid  injury.*^ 

(3)  The  instruction  numbered  11,  imposed  upon  ap- 
pellant the  same  absolute  duty  of  looking  and  listening 
as  would  have  been  imposed  upon  her  at  a  railroad  cross- 
ing. This  instruction  tells  the  jury  that  if  appellant's 
view  was  unobstructed  and  she  could  have  seen  the  ap- 
proaching car  had  she  looked,  or  could  have  heard  the  car 
had  she  listened,  she  was  guilty  of  contributory  negli- 
gence and  could  not  recover  unless  the  motorman  saw  her 
perilous  position  in  time  to  have  averted  the  injury  after 
discovering  her  peril.  The  duty  of  pedestrians  to  look 
and  listen  was  considered  in  the  case  of  Little  Rock  By, 
&  Elec.  Co.  V.  Sledge,  108  Ark.  95,  in  which  case  we  quoted 
the  rule  as  stated  in  36  Cyc,  page  1537,  as  follows: 

**As  a  general  rule,  it  is  the  duty  of  a  person  about 
to  cross  a  street  railroad  track  to  exercise  ordinary  care 
and  diligence,  according  to  the  circumstances,  to  look  and 
listen  for  approaohing  cars  in  time  to  avoid  an  accident, 
and,  if  he  sees  an  approaching  car  in  close  proximity,  to 
stop  until  it  passes,  although  he  need  not  exercise  the  same 
high  degree  of  care  in  this  respect  as  is  required  in  cross- 
ing a  steam  railroad.  He  must  look  and  listen  at  the  time 
and  place  which  will  ibe  reasonably  effective  to  afford  him 
information  of  the  presence  of  an  approaching  car,  and  or- 
dinarily must  look  and  listen  in  both  directions,  and  must 
continue  to  look  and  listen  until  he  is  safely  across,  and 
if  he  goes  along  heedlessly  *  *  *  and  allows  his  attention 
to  toecome  so  absorbed  that  he  gives  no  heed  to  his  dan- 
ger by  reason  whereof  he  is  injured,  he  is  guilty  of  con- 
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tributory  negligence  precluding  a  recovery,  notwithstand- 
ing negligence  on  the  part  of  the  company,  unless  the 
company  wiKuUy  or  wantonly  inflicts  the  injury,  or  fails 
to  exeroise  ordinary  »care  to  avoid  injuring  Mm  after  dis- 
oovering  his  peril.  But  ordinarily  a  person  is  not  re- 
quired to  stop  to  look  and  listen  before  crossing,  except 
where  the  drcnmstances,  as  where  the  view  is  temporarily 
obstructed,  are  such  as  to  require  stopping  in  order 
to  properly  look  or  listen.  As  a  general  rule,  however, 
the  duty  to  look  and  listen  is  not  an  absolute  duty,  and  it 
is  not  negligence  per  se  to  fail  to  look  and  listen  for  ap- 
proaching cars  before  crossing,  ibut  such  failure  is  neg- 
ligence only  when  the  situation  and  surrounding  circum- 
stances are  such  that  a  person  of  ordinary  prudence 
would  have  looked  and  listened.  ^' 

(4)  Complaint  is  also  made  of  the  action  of  the  trial 
court  in  reading  extensively  from  the  opinion  in  the 
Sledge  case,  sv^a. 

This  is  not  a  practice  to  'be  commended,  as  it  is  ordi- 
narily preferable  for  the  court  to  make  a  concrete  appli- 
cation of  the  law  as  stated  in  the  opinion  in  any  case  to 
the  issues  joined  in  the  case  on  trial.  But  no  prejudice 
resulted  from  this  action  of  the  court. 

For  the  errors  indicated  the  judgment  of  the  court 
below  is  reversed  and  the  cause  will  be  remanded  for  a 
new  trial. 


Nbas  v.  Whitbnee-London  Realty  Company. 
Opinion  delivered  June  14,  1915. 

Des>s — DESCRIPTION — RAJUGEL — 'Lands  Were  de8cri1)ed  in  a  deed  of 
tPQBt  as  sections  26  and  S5  in  township  12  north,  without  giving 
any  range  numlber;  held,  where  there  were  lands  in  township  12 
north,  in  several  ranges,  that  therefore  the  description  in  the 
deed  of  trust  was  insufEkcient  to  convey  the  legal  title  to  the  lands 
attempted  to  be  described. 

VElfDOB  AND  PUBCHASEB — ^HOBTOAGED  PBOPEBTT — ^INNOCENT  PUBCHASKB 

— ooNSTBuonvE  NOTICE. — ^A.  mortgaged  certain  lands  to  B.,  but 
omitted  ithe  range  number,  which  was  essential  to  a  correct  de- 
Borlption,  from  the  description  in  the  mortgage;  after  B.  had  had 
the  mortgage  recorded,  A.  sold  the  lands  to  €.,  a  bona  fide  pur- 
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chaser.    Held,  C.  was  not  put  on  notice,  ccMistructive  or  otherwise, 
of  the  mort«;age  to  B.,  in  which  the  lands  were  defectiyely  described. 

Appeal  from  Mississippi  Chancery  Court,  Osceola 
District;  Charles  D.  Frierson,  Chancellor;  reversed. 

J.  W.  Rhodes,  Jr.,  and  W.  J.  Lamb,  for  appellants. 

1.  In  this  case  the  distinction  between  a  deed  and  a 
mortgage  or  deed  of  trust  is  to  be  observed,  in  this :  If 
one  sells  and  conveys  land  by  deed  to  another,  and  a  third 
party,  with  knowledge  of  such  sale,  afterward  buys  the 
same  land  from  the  grantor  in  the  first  deed,  he  obtains 
no  interest  in  the  land,  even  though  the  deed  was  not  re- 
corded, but  this  is  not  true  of  a  mortgage.  A  mortgage 
may  be  good  between  the  parties,  though  not  acknowl- 
edged or  recorded,  but  it  constitutes  no  lien  upon  the 
mortgaged  property  as  against  a  stranger  unless  it  is  ac- 
knowledged and  recorded,  or,  in  this  State,  filed  for  rec- 
ord, and  this  is  true  even  though  the  third  party  had  ac- 
tual notice  of  its  existence.  Kirbv's  Dig.,  |  §  763,  5396; 
9  Ark.  112;  20  Ark.  190;  18  Ark.  105;  49  Ark.  459;  68. 
Ark.  168 ;  25  Ark.  152 ;  41  Ark.  186 ;  56  Ark.  88. 

2.  A  description  which  omits  the  range  in  which  the 
land  lies,  and  contains  no  other  words  of  description  by 
which  the  land  sought  to  >be  conveyed  can  be  identified, 
does  not  constitute,  when  filed  or  recorded,  constructive 
notice  of  what  land  was  intended  to  be  conveyed.  41  Ark. 
70;  43  Ark.  350;  54  Ark.  91;  35  Ark.  470,  477,  478,  and 
cases  cited ;  30  Ark.  660 ;  3  Ark.  58 ;  51  N.  E.  243 ;  41  N.  E- 
1054;  61  Pac.  820,  822;  33  So.  21,  22;  34  So.  602;  38  So. 
957 ;  28  S.  W.  551,  552 ;  24  S.  W.  502 ;  34  N.  W.  871 ;  46  N. 
T.  384,  7  Am.  Rep.  355 ;  61  Am.  Dec.  769,  782,  783 ;  48  Ark. 
419-425;  2  Devlin  on  Deeds  (3  ed.),  §  654;  20  la.  121,  89 
Am.  Dec.  517;  8  Vt.  172,  30  Am.  Dec.  459;  110  Am.  St. 
Rep.  924-932. 

A  mortgage  can  not  be  constructive  notice  of  any- 
thing not  contained  in  it;  and  the  recording  of  this  deed  is 
constructive  notice  of  that  only  which  would  become  ac- 
tual notice  to  one  who  read  the  deed  or  had  actual  knowl- 
edge of  what  it  contained.  Warvelle  on  Abstracts  (3  ed.), 
§  62 ;  7  Cal.  292 ;  10  Vt.  555 ;  1  Johns  Ch.  288. 
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Hawthorne  <&  Hawthorne,  for  appellee. 

The  mortgage  or  deed  of  trust  sufficiently  describes 
the  lands.  They  were  in  two  townships  in  the  same  range, 
and  the  range  number  having  been  mentioned  once,  it 
would  follow  that  all  the  lands  were  in  the  same  range, 
unless  they  were  described  as  being  in  a  different  range ; 
but  as  a  matter  of  precaution  appellee  asked  for  a  refor- 
mation. 57  So.  836.  If,  however,  the  description  as  given 
was  not  in  itself  sufficient,  there  was  at  least  enough  there, 
when  taken  in  connection  with  other  facts  appearing  on 
the  record,  the  deed  from  appellee  to  Lilly,  and  the  timber 
deed  from  appellee  to  Chapman  &  Dewey  Land  Company, 
in  both  of  which  these  same  lands  were  correctly  de- 
scribed, to  put  appellants  upon  inquiry,  and  a  mere  casual 
inquiry  would  have  disclosed  that  the  sections  in  question 
were  in  range  8  east.  87  Ark.  492 ;  108  Ark.  490 ;  50  Ark. 
327;  35  Ark.  103;  70  Ark. 253;  2 N.  E.  735;  54  Ark.  158;  51 
Ark.  410;  52  Ark.  278;  Id.  371;  111  Ark.  368;  46  Ark.  70. 

If  Neas  was  a  purchaser  for  value  without  notice  of 
appellees  mortgage  at  the  time  he  paid  Lilly  the  $5,000 
balance,  he  had  constructive  notice  of  the  pendency  of  the 
suit  of  appellee  and  others  to  foreclose  a  vendor's  lien  and 
deed  of  trust  in  the  United  States  District  Court,  which 
was  filed,  and  a  summons  was  issued  and  served  on  Lilly 
more  than  a  month  prior  to  the  date  this  payment  was 
made  by  Neas  to  Lilly.    25  Cyc.  1478 ;  134  Fed.  503. 

Smith,  J.  Appellee,  Whitener-London  Realty  Com- 
pany, hereinafter  designated  as  the  realty  company,  was 
the  plaintiff  below,  and  instituted  this  suit  for  the  purpose 
of  reforming  and  foreclosing  a  deed  of  trust  executed  in 
its  favor  by  one  0.  R.  Lilly.  The  realty  company  con- 
veyed to  Lilly  on  October  25,  1910,  a  large  body  of  land, 
all  of  which  was  situated  in  township  13  north,  range  8 
east,  Mississippi  County,  Arkansas,  except  two  sections 
numbered  26  and  35,  which  were  situated  in  township  12 
north,  range  8  east.  This  deed  recited  that  it  was  subject 
to  a  timber  contract  theretofore  made  by  the  realty  com- 
pany with  the  Chapman  &  Dewey  Lumber  Company.  The 
deed  to  Lilly  recited  that  the  consideration  of  $34,947  had 
been  fully  paid.    On  March  3, 1911,  Lilly  executed  to  W. 
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B.  Flaimigan,  as  trustee  for  the  realty  company,  a  deed  of 
trust  to  secure  notes  aggregating  the  sum  of  $17,298^, 
the  balance  due  on  the  purchase  price  of  the  lands.  This 
trust  deed  accurately  described  the  lands  lying  in  town- 
ship 13  north,  range  8  east,  but  described  sections  26  and 
35,  as  being  in  township  12  without  giving  any  range  num- 
ber. Lilly  was  indebted  to  appellant  D.  H.  Robinson  in 
the  sum  of  $6,000,  and  to  secure  the  payment  of  this  sum, 
which  was  evidenced  by  a  promissory  note  for  that 
amount,  and  which  note  was  assigned  to,  and  16  now 
owned,  by  one  J.  W.  Pumphrey,  executed  a  deed  of  trust 
on  said  sections  26  and  35  in  township  12  north,  range  8 
east.  The  date  of  this  deed  was  April  12,  1911.  Lilly 
later  negotiated  a  trade  with  appellant  Neas  for  the  sale 
of  section  35,  township  12  north,  range  8  east,  for  a  con- 
sideration of  $8,500,  and  executed  a  deed  to  Neas  convey- 
ing said  section  of  land  on  the  14th  day  of  October,  1911. 
The  deed  of  trust  from  LUly  in  favor  of  the  realty  com- 
pany was  filed  for  record  on  the  23d  day  of  March,  1911, 
while  the  deed  to  Lilly  from  the  realty  company  was  filed 
on  the  14th  of  Marc^h,  1911,  and  all  of  the  other  convey- 
ances herein  mentioned  were  filled  for  record  embsequent 
to  those  dates. 

When  Neas  was  negotiating  with  Lilly  for  the  pur- 
chase of  the  section  above  described  he  procured  an  al>- 
stract  of  title  to  that  section  of  land,  which  was  made  by  a 
competent  abstracter,  and  from  the  certificate  of  this  ab- 
stracter it  appears  that  the  abstract  purported  to  show 
all  conveyances  and  liens  of  every  kind  affecting  said  land. 
There  is  some  proof  in  the  record  to  the  effect  that  Robin- 
son and  Lilly  were  associated  together  in  business,  and 
that  after  taking  a  deed  of  trust  in  his  favor  on  bdth  sec- 
tions 26  and  35  to  secure  the  payment  of  the  $6,000  due 
him  from  Lilly,  Robinson  thereafter,  without  any  consid- 
eration, released  his  deed  of  trust  insofar  as  section  35 
was  concerned.  But  it  was  shown  that  he  considered  Lilly 
as  solvent,  and  he  stated  that  he  would  have  satisfied  his 
deed  of  trust  entirely  had  he  been  requested  so  to  do.  It 
is  not  necessary,  however,  to  review  the  transactions  be- 
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tweenLiUyandJKoibinson,  as  the  court 'below  made  no  find- 
ing that  Eobinson  was  not  an  innocent  purchaser  except 
insofar  as  he  was  affected  with  constructive  notice  of  the 
prior  deed  of  trust  from  Lilly  to  Flannigan,  as  trustee. 

The  realty  company  filed  suit  in  the  Federal  Court  at 
Jonesboro  on  the  28th  of  March,  1912,  in  which  it  asked  a 
reformation  of  the  deed  of  trust  to  Flannigan  by  the  in- 
sertion of  the  omitted  range,  and  a  foreclosure  of  that  in- 
strument; but  this  suit  was  never  prosecuted  to  a  final 
decree,  and  was  dismissed  on  the  28th  day  of  December, 
1912.  During  the  pendency  of  this  suit  in  the  Federal 
Court,  Neas  paid  to  Lilly  the  balance  of  the  purchase 
money  due  on  section  35,  but  Neas  had  not  been  made  a 
party  to  this  euit  in  the  Federal  Court,  and  had  no  actual 
knowledge  of  its  existence. 

The  court  below  held  that  the  registration  of  the  deed 
of  trust  from  Lilly  to  Flannigan  was  constructive  notice 
of  its  existence,  and  that  it  constituted  a  lien  prior  to  the 
subsequent  conveyances.  There  is  no  circumstance  in 
proof  to  support  a  finding  that  Neas  was  not  a  bona  fide 
purchaser  for  value,  and  while  there  are  some  circum- 
stances in  proof  which  tend  in  a  measure  to  show  that 
Bobinson  may  not  have  been,  yet  the  chancellor  did  not 
make  that  finding  of  fact,  nor  is  it  now  contended  that  the 
evidence  is  sufficient  to  establish  that  fact,  but  it  is  urged 
that  both  Eobinson  and  Neas  had  such  constructive  notice 
of  the  Flannigan  deed  of  trust  that  the  conveyances  to 
them  must  'be  held  subject  to  that  lien.  The  determination 
of  the  correctness  of  this  view  is,  therefore,  the  question 
in  the  case. 

Section  762  of  Kirby's  Digest  provides  that  every  in- 
strument of  writing  affecting  the  title,  in  law  or  equity,  to 
any  real  or  personal  property  which  is  required  by  law  to 
be  acknowledged,  or  proved  and  recorded,  shall  be  con- 
structive notice  to  all  persons  from  the  time  the  same  is 
filed  for  record  in  the  office  of  the  recorder  of  the  proper 
county. 

Section  763  of  Kirby's  Digest  provides  that  no  in- 
strument of  writing  for  the  conveyance  of  any  real  estate, 
or  by  which  the  title  thereto  may  be  affected  in  law  or 
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equity  shall  be  good  or  valid  against  a  subsequent  pur- 
chaser  of  such  real  estate  for  a  valuable  consideration, 
without  axH^ual  notice  thereof;  or  against  any  creditor  of 
the  person  executing  such  deed,  bond  or  instrument,  ob- 
taining a  judgment  or  decree,  which  by  law  may  be  a  lien 
upon  such  real  estate,  unless  such  deed,  bond  or  instru- 
ment, duly  executed  and  acknowledged,  or  approved,  as 
is  or  may  be  required  by  law,  shall  be  filed  for  record  in 
the  office  of  the  clerk  and  ex-officio  recorder  of  the  county 
where  such  real  estate  may  be  situated. 

Section  5396  of  Kinby's  Digest  provides  that  every 
mortgage,  whether  for  real  or  personal  property,  shall  be 
a  lien  on  the  mortgaged  proi)erty  from  the  time  the  same 
is  filed  in  the  recorder's  office  for  record,  and  not  before; 
which  filing  shall  be  notice  to  all  i)ersons  of  the  existence 
of  such  mortgage. 

(1)  The  description  of  sections  26  and  35  in  the 
Flannigan  deed  of  trust  was  insufficient  to  convey  the 
legal  title  to  those  lands.  It  is  shown  without  dispute 
that  there  were  lands  in  township  12  north,  in  addition  to 
those  in  range  8  east,  there  being  townships  numbered  12 
north,  9  east ;  12  north,  10  east ;  and  12  north,  11  east,  and 
12  north,  12  east.  The  designation  of  the  range  was, 
therefore,  essential  to  a  proper  description  of  these  sec- 
tions. 

In  the  case  of  Howell  v.  Rye,  35  Ark.  470  (to  quote  the 
syllabus),  the  court  said: 

**When  a  deed  does  not  mention  the  township  and 
range  in  which  the  land  is  situated,  and  no  boundaries, 
natural  or  artificial  objects,  or  other  means  for  identify- 
ing the  land,  are  given,  on  its  face,  is  bad  for  uncertainty; 
and  the  grantor  may  make  a  new  deed  correcting  the  mis- 
take and  omission,  which  would  be  good  between  them.'' 

To  the  same  effect,  see  Fuller  v.  Fellows,  30  Ark.  657; 
Mooney  v.  Cooledge,  30  Ark.  640 ;  Doe  v.  Porter,  3  Ark.  18 ; 
Howell  V.  Rye,  35  Ark.  AlO)  Cooper  v.  White,  30  Ark.  513. 

(2)  Appellee  concedes  the  insufficiency  of  the  de- 
scription when  it  prays  that  the  same  be  reformed,  and 
the  court  granted  the  prayer  of  that  petition  and  decreed 
reformation  of  the  deed  by  the  insertion  of  the  omitted 
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range.  But  appellee  says  that  inasmuch  as  its  deed  of 
trust  had  been  properly  acknowledged  and  recorded,  it 
thereupon  became  constructive  notice  to  appellants  and 
aU  others,  not  only  of  all  recitals  contained  in  it,  but  that 
its  registry  charged  appellants  and  all  others  with  the 
knowledge  of  all  facts  which  would  have  'been  discovered 
by  the  inquiry  which  would  have  been  suggested  bad  they 
read  the  deed  as  recorded,  that  is,  that  this  mortgage  con- 
veyed the  same  lands  in  township  13,  range  8  east,  which 
Lilly  had  purchased  from  the  realty  company  when  he 
purchased  the  two  sections  in  township  12-8,  and  that 
as  all  the  lands  were  conveyed  to  him  by  the  same  deed  a 
perusal  of  this  deed  of  trust  would  have  suggested  to  hiTn 
the  necessity  of  inquiring  whether  or  not  the  deed  of  trust 
was  not  in  fact  intended  to  convey  the  lands  in  township 
12  north,  range  8,  as  well  as  the  lands  in  township  13 
north,  range  8.  In  effect  appellees  contend  that  the  reg- 
istry of  the  deed  of  tru&t  was  constructive  notice  of  all  its 
recitals  and  notice  of  all  facts  which  could  have  been  as- 
certained by  the  pursuit  of  the  inquiry  which  its  recitals 
would  have  suggested. 

A  somewhat  similar  contention  was  made  in  the  case 
of  Bluff  City  Lumber  Co.  v.  Bank  of  Clarksville,  95  Ark. 
1.  In  that  case  a  deed  of  trust  bad  been  recorded  which 
recited  the  dissolution  of  a  partnership,  and  it  was  there 
contended  that  as  all  persons  were  charged  with  construc- 
tive notice  of  the  instrument  itself,  they  were  likewise 
charged  with  the  recitals  contained  in*  that  instrument, 
and  the  trial  court  had  been  asked,  but  had  refused,  to  give 
an  instruction  so  declaring  the  law.  Mr.  Justice  Battle, 
speaking  for  the  court,  said : 

**The  appellants  contend  that  the  trial  court 
erred  in  refusing  to  so  instruct;  but  it  did  not.  The  rec- 
ord of  a  deed  is  only  constructive  notice  of  that  for  which 
it  is  required.  As  it  is  not  required  to  give  notice  of  the 
dissolution  otf  partnership,  it  does  not  subserve  that  pur- 
pose.   Kirby's  Digest,  section  762. '^ 

It  is  said  in  the  third  edition  of  Warvelle  on  Ab- 
stracts, section  62,  that  **The  doctrine  of  constructive  no- 
tice under  registration  laws  has  always  been  regarded  as 
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a  harsh  necessity,  and  the  statutes  which  create  it  have 
always  been  -subjected  to  a  rigid  construction/* 

The  case  of  Stead  v.  Gros field,  34  N.  W.  871,  involved 
a  question  very  similar  to  the  one  now  under  considera- 
tion.  The  syllabus  in  that  case  is  as  follows : 

**0n  February  17, 1873,  B.,  the  owner  of  certain  prop- 
erty, executed  a  mortgage,  under  the  foreclosure  of  which 
the  defendant  claimed  title.  The  property  was  vacant 
and  unoccupied.  This  mortgage  failed  to  mention  the 
block  in  which  the  lot  was  located.  On  July  12, 1875,  B. 
executed  another  mortgage  upon  the  same  property  to  the 
plaintiff,  in  which  it  was  correctly  described.  The  plwn- 
tiff  was  ignorant  of  the  existence  of  the  defendant's  mort- 
gage. Held,  that  the  first  mortgage  and  its  foreclosure 
were  void  for  uncertainty  of  description,  and  that  plain- 
tiff's title  must  prevail.'' 

In  the  case  of  Laughlin  v.  Tips,  28  S.  W.  551,  through 
the  inaccuracy  of  the  description  employed,  the  question 
of  the  identity  of  the  land  conveyed  was  involved.  But  it 
was  there  contended  that  inasmuch  as  the  first  deed, 
which  was  of  record,  was  intended  to  convey  the  tract  of 
land  in  controversy,  the  subsequent  purchaser  stood 
charged  with  knowledge  of  that  fact  'because  the  identity 
could  have  been  known  by  investigation.  But  in  disposing 
of  this  question,  it  was  said  : 

**The  deed  does  not,  of  itself,  give  notice  that  the 
tract  of  land  sold  by  W.  T.  Lytle  to  appellant  was  the 
same  sold  by  him  to  John  T.  Lytle  and  James  Speed ;  and 
in  order  to  make  it  effective,  it  became  necessary  to  show 
that  the  two  deeds  conveyed  the  same  tract,  and  that  this 
was  known  to  appellant  at  the  time  he  purchased.  Pur- 
chasers are  only  charged  with  constructive  notice  of  the 
facts  actually  exhibited  by  the  record,  and  not  with  such 
as  might  have  been  ascertained  by  such  inquiries  as  an 
examination  of  the  record  might  have  induced  a  prudent 
man  to  make.  Taylor  v.  Harrison,  47  Tex.  4M.  Eegistra- 
tion  is  constructive  notice  only  of  what  appears  on  the 
face  of  the  deed,  as  registered.  McLouth  v.  Hurt,  51 
Tex.  115." 
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IAl  very  similar  question  was  under  consideration  by 
the  Supreme  Oonrt  of  Mississippi  in  the  case  of  Simmons 
y.  Hutchinson,  33  So.  21,  in  which  case  that  court  said : 

^^•Constructive  notice  arising  from  the  record  of  a 
muniment  of  title  is  imputed  to  purchasers  and  creditors 
from  a  mere  presumption  of  law,  and  it  imputes  only  such 
knowledge  as  the  instrument  there  recorded  discloses,  and 
not  what  a  diligent  inquiry  into  its  meaning  might  dis- 
close. The  registration  of  an  instrument  is  constructive 
notice  to  the  world  of  the  contents  of  the  paper  there  re- 
corded or  intended  to  be  recorded,  and  of  its  x>articular 
contents  only,  and  it  will  have  no  operation  or  effect  un- 
less the  original  instrument  correctly  and  suflSciently  de- 
scribes the  premises  which  are  to  be  affected.  The  effect 
of  the  registration  law  is  to  impute  to  a  purchaser  notice 
of  what  the  instrument  recorded  or  intended  to  be  re- 
corded actually  conveys,  and  has  no  operation  in  the  way 
of  putting  him  upon  inquiry  as  to  what  premises  were  in- 
tended to  be  conveyed,  unless  they  be  substantially  de- 
scribed therein.    2  Pom.  Eq.  Jur.,  sections  653,  654.*' 

In  the  case  of  American  Inv.  Co.  v.  Coulter,  61  Pac. 
820,  a  mortgage  had  described  a  tract  of  land  as  being  in 
range  17  when  it  was  in  fact  in  range  7,  and  the  Supreme 
Court  of  Kansas  held  that  the  record  of  the  mortgage  it- 
self which  had  an  improper  range,  and,  therefore,  an  im- 
perfect description  was  not  suflBcient  to  charge  subsequent 
grantees  with  constructive  notice  that  the  mortgage  con- 
veyed or  was  intended  to  convey  the  land  in  range  7. 

An  old  case  on  this  subject  and  one  that  is  cited  in  all 
of  the  more  recent  cases  ie  that  of  Lolly  v.  Holland,  1  Swan 
(Tenn.)  396.  In  that  case  a  court  of  chancery  was  asked 
to  reform  a  deed  of  trust  in  which  a  mistake  had  been 
made  as  to  the  name  of  the  bargainer,  and  as  to  that  of 
the  slave  conveyed  by  the  deed,  and  to  enforce  it  as  re- 
formed against  one  who,  subsequent  to  the  execution  of 
the  deed,  had  purchased  the  slave  without  notice.  In  that 
case  it  was  said : 

"Again,  registration  is  constructive  notice  in  respect 
to  such  instruments  only,  as  are  authorized  and  required 
by  law  to  be  registered,  and  are  duly  registered  in  com- 
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plianoe  with  law,  1  Story's  Eq,,  section  404.  And,  fttr- 
thermore,  registration  is  constructive  notice  only,  of  what 
api)ears  on  the  face  of  the  deed  as  registered.  2  Humph. 
116 ;  1  Johns.  Ch.  R.  299.  If  the  registration  be  not  au- 
thorized or  required  by  law ;  or  if  the  registry  itself  be 
not  in  compliance  with  the  requirements  of  the  law ;  or  if, 
upon  the  face  of  the  deed  as  registered,  the  property 
purporting  to  ibe  conveyed,  be  not  truly  and  properly  de- 
scri'bed,  the  act  of  registration  is  treated  as  a  mere  nullity, 
and,  of  course,  can  not  affect  the  subsequent  purchaser 
with  constructive  notice.  The  object  of  registration  is  to 
give  notice  to  creditors  and  subsequent  purchasers.  They 
have  the  right  to  presume  that  the  instrument,  as  regis- 
tered, speaks  the  truth,  and  expresses  fully  the  true  inten- 
tion of  the  parties.  They  can  not  he  expected  or  required 
to  look  beyond  the  face  of  the  paper  as  it  appears  on  the 
register's  books;  nor  can  they  be  charged  with  notice  of 
anything  <beyond. ' ' 

A  more  recent  case  and  one  which  reviews  a  great 
many  authorities  is  that  of  Bailey  v.  Galpin,  41  N.  W. 
1054.  In  that  case  a  deed  had  been  recorded  to  a  town 
lot  which  failed,  to  state  the  block  in  which  the  lot  was 
situated,  and  in  that  case,  as  here,  it  was  contended  that 
inasmuch  as  the  deed  had  been  recorded,  that  fact  made  it 
constructive  notice  to  all  subsequent  purchasers  of  the 
property  intended  to  be  conveyed.  Justice  Vanderburgh, 
sx>eaking  for  the  Supreme  Court  of  Minnesota,  said: 

**The  legal  title  to  land  does  not  pass  by  deed  unless 
so  described  that  it  can  be  identified  or  located  by  refer- 
ring to  or  following  out  the  description  as  given,  and  the 
effect  of  the  record  as  constructive  notice  merely,  can  not 
■be  aided  or  supplemented  by  proof  of  the  actual  intentions 
of  the  parties  to  the  deed,  not  disclosed  by  the  record. 
Tice  V.  Freemcm,  30  Minn.  391, 15  N.  W.  Eep.  674;  Parrett 
V.  Shcmbhut,  5  Minn.  331.  •  •  •  But  if  the  description  in 
the  deed  is  so  defective  and  inaccurate  that  the  subject  of 
the  grant  is  not  properly  identified  or  indicated,  so  that 
a  reformation  of  the  instrument  is  required,  the  legal  title 
will  not  pass.  Roberts  v.  Grace,  16  Minn.  134.  Here  the 
description  is  confessedly  defective  on  its  face.    It  is  not 
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aided  by  the  addition  of  particulars  containing  a  correct 
description  or  identification,  or  pointing  to  it,  as  might 
be  done,  'by  reference  to  a  previous  deed  or  well  known 
name  or  locality,  or  anything  of  the  kind.  *  *  * 

**  We  come  now  to  consider,  in  the  next  place,  whether 
the  record  of  the  deed — ^there  being  no  actual  notice — 
was  constructive  notice  to  the  plaintiffs  of  the  equitable 
rights  of  the  defendant,  as  between  her  and  her  grantors, 
to  a  reformation  of  the  deed.  But  this  could  not  well  be ; 
for,  if  the  description  in  the  deed  is  altogether  insufficient 
to  locate  or  identify  the  property  and  pass  the  title,  it 
would  not  be  constructive  notice  at  all  to  the  plaintiffs, 
and  they  were  not  bound  to  notice  it  or  look  for  it.  Sim- 
mons V.  Fvller^  17  Minn.  490;  Roberts  v.  Grace,  16  Minn. 
135;  Martind.  Conv.,  section  276,  et  seq.  It  is  intended 
that  the  record  be  a  correct  and  sufficient  source  of  infor- 
mation, and  the  statute  did  not  mean  to  put  purchasers 
upon  further  inquiry  by  virtue  of  its  operation  making 
the  fact  of  registration  constructive  notice ;  and  parties 
are  understood  to  purchase  upon  the  faith  of  the  title  as 
appearing  of  record.  Frost  v.  Beekman,  1  Johns.  Ch.  298 ; 
Ledyard  v.  Butler,  9  Paige  136 ;  Jackson  v.  How,  19  Johns. 
83;  Fort  v.  Burch,  6  Barb.  74.  It  is  the  settled  rule  that 
registration  is  constructive  notice  only  of  what  appears 
on  the  face  of  the  deed,  and  of  the  description  of  the  prem- 
ises therein.  And  if  upon  the  face  of  the  deed  as  regis- 
tered, the  property  in  controversy  is  not  so  described  as 
to  identify  it  with  reasonable  certainty,  the  record  can  not 
be  notice  to  subsequent  bona  fide  purchasers.  Roberts  v. 
Grace,  supra,  136 ;  Will.  Eq.  Jur.  *256.  Under  the  regis- 
tration laws,  it  is  sometimes  said  in  a  loose  and  general 
way  that  the  record  of  a  deed  is  constructive  notice  to  all 
the  world,  but  this  means  simply  that  the  record  is  open 
to  all,  and  is  notice  to  interested  parties;  and,  strictly 
speaking,  a  purchaser  has  not  by  law  constructive  notice 
of  all  matters  of  record,  but  only  of  such  as  the  title  deeds 
of  the  estate  show  upon  their  face,  or  refer  or  direct  him 
to.  And  the  bona  fide  purchaser  is  not  constructively 
^Tmd  to  look  further  than  the  information  afforded  by 
the  record  of  such  deeds.    The  record  of  a  deed  is  notice 
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only  to  those  who  are  bound  to  search  for  it.  Dexter  v. 
Harris,  2  Mason,  536;  Maid  v.  Rider,  59  Pa.  St.  167;  8q^ 
ger  v.  Craigue,  10  Vt.  555 ;  Thomson  v.  WUcox,  7  Lans. 
376. 

**The  distinction  between  constructive  and  actual  no- 
tice is  also  to  be  noticed.  Oonstructive  notice  of  the  con- 
tents of  a  deed  arises  as  an  inference  or  presumption  of 
law  from  the  mere  fact  of  record,  and  is  in  law  equivalent 
to  actual  notice  of  wliat  appears  upon  the  face  of  the  rec- 
ord to  the  party  bound  to  search  for  it,  whether  he  has 
seen  or  known  of  it  or  not ;  that  is,  constructive  notice  un- 
der the  recording  acts  may  bind  the  title,  but  does  not 
bind  the  conscience;  while  actual  notice  binds  the  con- 
.  science  of  the  party.  Underwood  v.  Courtown,  2  Scho- 
ales  &  L.  66.  Hence,  where  the  attention  of  an  interested 
party  is  directed  to  a  defective  deed,  or  the  recorded  copy 
thereof,  he  may  get  actual  knowledge  of  the  fact^  suffi- 
cient to  affect  his  conscience,  and  put  him  upon  inquiry, 
so  as  to  charge  him  with  notice,  which  would  not  other- 
wise be  legally  attributable  to  him  from  the  record  only. 
Thomas,  Mortg.,  section  491.  In  this  case  it  is  only  upon 
the  assumption  in  advance  that  the  plaintiffs  knew  in  fact 
of  the  existence  of  the  defendant's  deed  or  the  descrip- 
tion therein,  or  were  chargeable  with  notice  by  the  record 
thereof,  that  it  can  be  claimed  that  they  were  put  upon 
inquiry,  or  that  the  title  of  these  lots  was  bound  by  it 
But  they  had  no  axjtual  notice  of  it.  The  search  made  for 
them  did  not  disclose  it.  The  land  was  not  known  by  such 
description.  They  were  not  put  upon  inquiry  as  to  the 
particulars  of  the  transaction,  and  they  could  not  be  con- 
structively bound  by  a  deed  which  did  not  describe  the 
land,  and  inquiry  of  the  parties  to  that  deed  did  not  be- 
come a  duty,  since  they  had  no  notice  in  fact.  Maul  v. 
Rider,  59  Pa.  St.  167.  As  was  said  in  Barnard  v.  Campau, 
29  Mich.  163, 164,  in  general,  it  will  not  be  disputed  that 
one  who  seeks  a  benefit  from  the  recording  laws  must  in- 
cur all  the  risks  of  the  failure  to  have  his  papers  spread 
upon  the  record  in  proper  form.  An  equitable  construc- 
tion can  not  be  placed  ux)on  such  laws,  by  which  they  may 
be  made  to  give  constructive  notice  of  things  the  records 
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do  not  fihow.  And  in  Frost  v.  Beekman,  supra,  1  Johns,  oh. 
299,  the  chancellor  says:  ^The  registry  was  intended  to 
contain  within  itself  all  the  knowledge  of  the  deed  neces- 
sary for  the  purchaser's  safety.'  The  defendant  was  at 
fault  in  not  seasonably  examining  and  correctuig  the  de- 
scription in  her  deed ;  and  where  one  of  two  innocent  par- 
ties must  snffer,  the  loss  ought  justly  to  fall  on  that  one 
whose  error  has  led  to  it.  Thomson  v.  Wilcox,  7  Lans. 
380/' 

We  have  quoted  extensively  from  that  case,  as  it  in- 
volves the  question  under  consideration  here,  and  the  rea- 
soning of  the  court  is  decisive  of  the  point  at  issue,  al- 
though we  are  not  called  upon  to  approve  the  statement 
that  one  seeking  the  'benefit  of  the  recording  laws  must 
incur  all  the  risks  of  failure  to  have  his  papers  spread 
upon  the  record  in  proper  form,  as  we  have  held  that  one 
is  required  only  to  properly  file  his  instrument  for  rec- 
ord, Ohio  V.  Byrne,  59  Ark.  280;  Case  v.  Hargadine,  43 
Ark.  144;  Oats  v.  Walls,  28  Ark.  244.  It  would  be  un- 
reasonable  to  extend  the  provisions  of  the  registry  laws 
80  as  to  imi>ose  upon  one  who  has  only  constructive  notice, 
the  duties  resting  upon  one  who  has  actual  knowledge. 
(Jood  faith  requires  of  that  man  who  has  actual  knowledge 
of  any  existing  fact,  to  pursue  such  inquiry  as  would  be 
suggested  to  an  ordinarily  prudent  man  by  that  knowl- 
edge, and  equity  charges  him  with  the  knowledge  which  he 
would  have  thus  obtained  had  he  made  that  inquiry.  But 
we  find  no  cases  which  impose  this  duty  upon  him  who  has 
only  constructive  notice.  Constructive  notice  relates  only 
to  the  instrument  as  recorded,  and  if  the  instrument  is 
insufficient  to  give  the  necessary  notice,  then  knowledge  is 
not  to  be  imputed.  The  deed  of  trust  to  Flannigan  being 
one  whicih  requires  reformation,  its  registry  imputes  no 
knowledge  that  range  8  had  been  omitted,  and  appellants 
having  no  actual  knowledge  of  its  existence  are,  therefore, 
innocent  purchasers  without  notice,  and  the  conveyances 
to  them  are  superior  to  the  Flannigan  deed  of  trust. 

The  decree  of  the  chancellor  is  therefore  reversed 
and  this  cause  will  be  remanded  with  directions  to  enter  a 
decree  in  accordance  with  this  opinion. 
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State  Ex  rel.  Nobwood,  Attobnby  Genebal  v.  New  Yobk 
Life  Insubance  Company. 

Opinion  delivered  December  14, 1914. 

1.  FOBSIQN    C0P0RATION8 — BIGHT   TO   DO   BUSINESS     IN     STATB — MULNT    OT 

FBANCHisB. — ^A  fooreigii  coTporatioa  has  no  right  to  carry  on  an  in- 
surance (business  (for  which  it  may  be  oirganized,  in  this  State,  in 
common  with  domestic  ooiporations  and  the  citizens  of  this  State; 
if  it  ia  (permitted,  or  granted  a  franchise  or  license,  to  do  Ibusineai 
in  this  State,  such  permission  or  licenee  to  exercise  its  corporate 
{Kmers  is  a  priTilege. 

2.  WOBDS    AND    PHBASBS — "PBIVILIDOES,"    "PUBSUTTS,"    "OCCUPATIONS**    M- 

FINED. — ^The  words  "pursuits"  and  "occupations"  are  synonymous, 
and  are  used  in  their  common  acceptation  to  denote  the  principal 
business,  vocation,  employment,  calling  or  trade  of  individuals, 
that  but  for  some  constitutional  or  statutory  inhibition,  could  be 
exercised  and  enjoyed  as  of  common  right;  but  the  word  "privi- 
leges," as  used  in  the  Constitution  of  1868  is  not  synonymous  with 
the  words  "pursuits"  and  '^occupations." 
8.  Constitutional  law — taxation — "all  pbivileges"  of  no  beal  use  to 
SOCIETY. — ^The  Constitution  of  1868  which  provides  that  all  privileges 
*  *  *  that  are  of  no  real  use  to  society  shall  be  taxed  for  certain 
pu3i>ose6  is  not  limited  to  privileges  enjoyed  by  individuals,  but 
includes  also  a  franchise  or  privilege  granted  to  a  corporation  to 
transact  business  in  the  State. 

4.      BEVBNUE — TAXATION     OF     UFB     INSUBANCB    OOMPANIBS — PBIVILB(»   Of 

DOING  BUSINESS. — ^Undor  article  10,  section  17,  of  the  Constitution  of 
1868,  which  provides  that  "the  General  Assembly  shall  tax  all  privi- 
leges, pursuits  and  occupations  that  are  of  no  real  use  to  society; 
aU  others  shall  be  exempt,  •  •  •"  the  act  of  April  25,  1873  (Kirby's 
Digest,  section  4365),  which  attempted  to  tax  life  insurance  com- 
panies foir  the  privilege  of  doing  business  in  the  State,  heJd^  to  tw 
unconstitutional  and  void. 

6.  FOBEIGN  OOBPOBATIONS — FBANCHISB — ^PBIVILEGE — TAXATION. — The  fran- 
chise or  right  of  a  foreign  corporation  is  a  privilege  and  can  not  be 
itaxed  under  the  provisions  of  the  Constitution  expressly  exempting 
all  "privileges"  from  taxation. 

6.  INBUBANCB  COMPANIES — TAXATION  OF — NATUBE  OF  BUSINESS — CONSTrrU* 

TioNAL  LIMITATION. — ^Tho  framoihise  or  privilege  of  conducting  an 
insurance  business  is  a  useful  occupation  within  the  meaning  of 
SiTticle  10,  section  17,  of  the  Constitution  of  186<8,  which  exempts 
from  taxation  all  privileges  which  are  of  Teal  use  to  society. 

7.  Appeal  and  ebbob — judgments — suffioienct  of  pleading  aito  pboot. 
— Where  the  allegations  of  a  complaint,  alleged  that  an  Insurance 
company  did  not  pay  certain  taxes,  and  the  proof  failed  to  show 
the  amount  of  defendant's  property  on  the  day  fixed  'by  the  statato 
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lor  filing  schedulee,  held,  the  pleading  and  proof  were  too  uncertain 
to  show  a  rlgm  in  the  State  to  collect  such  taxes. 

8.  Taxation — ^EXEMPnoifs — bbceipts  of  insubancs  oompant. — ^Aet 
1874-5,  page  191  (Klrby's  Digest,  §  4a38)  levying  an  annual  tax  of 
2%  per  cent  on  the  net  receipts  of  all  insuirance  companies  doing 
ibuslness  in  the  /State,  "in  lieu  of  all  other  taxes  and  license  fees/' 
is  not' void  as  an  exemption  from  taxation  under  the  Constitution 
of  1874,  article  16,  section  6;  nor  is  it  void  under  section  5,  which 
provides  that  all  property  shaU  he  itaxed  according  to  Its  value,  and 
no  species  at  a  higher  rate  than  another. 

9.  Taxation — ^bbceipts  of  insubancb  oompanisb — bight  of  mttnigipal 
cobpobahon.— The  provision  of  Kloiby's  Digest,  §  4338  (§  4,  p.  191, 
Acts  1874-5),  which  makes  the  tax  there  imposed  in  lieu  of  all  other 
taxes,  is  void«  tor  deipriving  counties,  school  districts,  and  muni- 
cipal corporations  of  the  right  to  tax  net  receipts  of  insurance  com- 
panies. 

10.  (LaaaxBEB — occupation  tax — ^ensxtbanoe  coicpanibs.— The  annual  tax 
on  the  net  receipts  of  an  insurance  company,  doing  business  in  the 
iSUte,  Imposed  by  Klrby's  Digest,  %  4338  (§  4,  p.  191,  Acts  1874^)  U 
valid  as  an  occupation  tax,  since  the  Legislature  has  complete  con- 
trol over  foreign  and  domestic  corporations. 

11.  Constitutional  umitations — constbuction  of  statutds. — In  con- 
struing a  statute,  the  courts  will  adopt  such  a  construction  as  will 
validate  the  same,  if  possible. 

12.  Statutes — effect  of  pabtial  invAliditt. — The  entire  act  of  1874-6, 
p.  191,  §  4  (Kilty's  Digest,  §  4338),  is  not  rendered  invalid,  4)ecause 
one  provision,  levying  a  certain  tax  on  insurance  companies,  is 
invalid. 

IS.  Taxation — ^beceipt  of  insubancb  company — occxtpation  tax — ooi^ 
LBcnoN. — The  duty  of  the  Auditor  under  Kinby's  Digest,  §  4338, 
levying  a  tax  on  the  net  receipts  of  insurance  companies,  was 
merely  to  complete  the  percentage  of  the  net  receipts,  and  he  did 
not  act  as  an  assessing  board,  whose  findings  would  be  conclusive 
and  not  reviewable,  and  the  State  may,  in  a  proper  action,  collect 
past-due  taxes,  not  paid  because  the  defendant  had  made  improper 
statements  as  to  the  amount  of  its  receipts. 

14.  Taxation — collection  of  back  taxes — ^method. — The  Auditor  may 
adopt  any  common  law  remedy  to  collect  back  taxes,  and  the  rem- 
edy against  insurance  companies,  as  set  out  in  Klrby's  Digest,  § 
4338,  is  not  exclusive.  The  Attorney  General  is  the  proper  party  to 
•bring  suit. 

15.  Taxation— ^insurance  companies — occupation  tax — ^beceipts. — ^Un- 
der Klrby's  Digest,  §  4338,  in  determining  ithe  net  amount  of  the 
receipts  of  an  insurance  company  for  purposes  of  levying  an  occu- 
pation tax,  the  company  may  not  deduct  cash  surrender  payments 
froon  its  receipts. 
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Appeal  from  PulasM  Chancery  Court;  John  E.  Mar- 
tineau,  Chancellor;  affirmed. 

Wm.  L.  Moose,  Attorney  General,  and  Jno.  P. 
Streepey,  Assistant,  for  appellant ;  A.  W.  Dohyns,  W.  Q. 
Riddick  and  W.  H.  Rector,  Special  Counsel. 

Rose,  Hemingway,  Ccmtrell  <&  Loughborough,  for  ap- 
X>ellee. 

Wood,  J.  This  suit  was  brought  by  the  Attorney 
General,  on  tbehalf  of  the  State,  to  recover  of  appellee  cer- 
tain excise  taxes  alleged  to  be  due  under  the  act  of  April 
25, 1873,  and  certain  property  taxes  alleged  to  be  due  un- 
der the  act  of  February  27, 1875.  (Kirby 's  Digest,  §  4338). 

The  Attorney  General,  in  his  brief,  concedes  here  that 
the  act  of  1875,  under  which  he  seeks  to  recover  property 
taxes,  is  unconstitutional  and  void,  and  he  asks  only  for 
a  decree  recovering  the  excise  taxes  alleged  to  be  due  un- 
der the  act  of  1873,  which  is  as  follows : 

**It  shall  be  the  duty  of  every  company  or  association 
of  another  State,  authorized  to  transact  business  in  this 
State,  to  make  report  to  the  Auditor  in  the  month  of  Jan- 
uary of  each  year,  under  oath  of  the  president,  secretary 
or  agent  thereof,  showing  the  entire  amount  of  premiums 
of  every  dharacter  or  description  received  hj  said  com- 
pany or  association  in  this  State  during  the  year  or  frac- 
tion of  a  year  ending  with  the  thirty-first  day  of  Decem*ber 
preceding,  whether  said  premiums  were  received  in  money 
or  in  the  form  of  notes,  credits,  or  any  other  substitute  for 
money,  and  pay  into  the  State  treasury  a  tax  of  three  per 
centum  upon  said  premiums,  and  the  Auditor  shall  not 
have  power  to  grant  a  renewal  of  the  certificate  of  said 
company  or  association  until  the  tax  aforesaid  is  paid  into 
the  State  treasury.'^    Kirby^s  Digest,  section  4365. 

Article  10,  section  17,  of  the  Constitution  of  1868,  un- 
der which  the  act  was  passed,  provides  as  follows :    • 

**The  General  Assembly  shall  tax  all  privileges,  pur- 
suits and  occupations  that  are  of  no  real  use  to  society; 
all  others  shall  be  exempt,  and  the  amount  thus  raised 
shall  be  paid  into  the  treasury.'* 
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Ini8^*a<ev.Jlfar«tn,  60Ark.343,  wesaid:  **Wemiist 
keep  to  the  front  oertain  familiar  but  tmvarying  roles 
when  we  come  to  interpret  the  provisions  of  any  section 
of  a  Constitution,  (1)  TJnamfbiguons  words  need  no  inter- 
pretation. (2)  Where  construction  is  necessary^  words 
must  be  given  their  obvious  and  natural  meaning.  (3) 
The  words  or  provisions  under  consideration  must  be  con- 
strued with  reference  to  every  other  provision,  so  as  to 
preserve  harmony  in  the  whole  instrument.  (4)  The  in- 
tent of  the  f ramers,  gathered  from  both  the  letter  and 
spirit  of  the  instrument,  is  the  law. ' ' 

Applying  these  familiar  rules  in  the  construction  of 
the  section  of  the  Constitution  under  consideration,  there 
can  tbe  no  doubt  as  to  its  meaning.  The  language  is  really 
so  plain  that  it  needs  no  interpretation.  It  is  a  positive 
command  to  the  General  Assembly  to  tax  **all  privileges, 
pursuits  and  occupations  that  are  of  no  real  use  to  so- 
ciety,'' and  as  positively  inhibits  the  Legislature  from 
taxing  those  **privileges,  pursuits,  and  occupations,'*  that 
are  of  real  use  to  society,  for,  after  saying  that  the  Gen- 
eral Assembly  shall  tax  **all  privileges,  pursuits  and  oc- 
cupations that  are  of  no  real  use  to  society,"  it  expressly 
provides  that  **all  others  shall  be  exempt."  The  section 
contains  a  mandate  and  an  inhibition.  The  one  is  as  ex- 
press and  positive  as  the  other. 

Corporations  are  creatures  of  the  State.  But  they 
are  comi>osed  of,  and  are  owned,  controlled  and  managed 
by  individuals.  The  special  right  or  power  conferred 
upon  individuals  to  organize  themselves  into  a  corpora- 
tion and  to  transact  business  in  the  form  and  under  the 
name  of  a  corporation  is  a  privilege. 

In  International  Trust  Co.  v.  American  Loan  <&  Trust 
Co.,  62  Minn.  501,  Judge  Mitchell,  speaking  for  the  court, 
defined  a  privilege  as  follows:  **A  privilege  as  distin- 
guished from  a  mere  power,  is  a  right  peculiar  to  the  per- 
son or  class  of  persons  on  whom  it  is  conferred,  and  not 
possessed  by  others.  As  applied  to  a  corporation,  it  is 
ordinarily  used  as  synonymous  with  *  franchise,'  and 
means  a  special  privilege  conferred  by  the  State,  which 
does  not  belong  to  citizens  generally  of  common  right,  and 
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which  can  not  be  enjoyed  or  exercised  without  legislative 
axuthority.''  See,  also,  19  Cyc  p.  1452,  and  authorities 
cited  in  note  12,  Words  and  Phrases,  " privilege.'^ 

(1)  A  foreign  corporation  has  no  right  to  carry  on 
an  insurance  business,  for  which  it  may  'be  organized,  in 
common  with  domestic  corporations  and  the  citizens  of 
this  State.  If  it  is  permitted,  or  granted  a  franchise  or 
license,  to  do  business  in  this  State,  such  permission  or 
license  to  exercise  its  corporate  powers  is  a  privilege. 

(2)  Learned  counsel  for  appellant  contend  that  the 
word  ** privileges,^'  as  used  in  the  Constitution  of  1868,  is 
limited  by  the  words  '^pursuits''  and  ** occupations,'* 
which  follow  it,  has  something  of  the  general  meaning  of 
those  terms,  and  that  the  Legislature  had  in  mind 
** privileges,''  ** pursuits"  and  ** occupations"  of  in- 
dividuals, and  not  corporations.  The  plain  language 
of  the  section  under  consideration  does  not  warrant  such 
construction.  The  words  **pursuits"  and  ** occupations" 
are  synonymous,  and  are  used  in  their  common  accepta- 
tion to  denote  the  principal  business,  vocation,  employ- 
ment, calling  or  trade  of  individuals,  that  but  for  some 
constitutional  or  statutory  inhibition,  could  be  exercised 
and  enjoyed  as  of  common  right.  But  the  word  '*privi' 
leges"  is  not  used  in  the  Constitution  in  the  same  sense  as 
the  words  *^ pursuits''  and  ^^occupations,"  and  it  has  an 
entirely  different  meaning.  The  word  "privilege"  is  not 
defined  by  any  literary  or  legal  lexicographer  as  synony- 
mous with  the  words  *  *  pursuit ' '  and  *  *  occupations. ' '  See 
"Privilege,"  Black's,  Anderson's,  Rapalje's,  Bouvier's 
Law  Dictionaries,  Words  &  Phrases,  Funk  &  Wagnall's 
Standard  Dictionary,  Webster's  Dictionary,  Century  Dic- 
tionary. 

Then  what  sanction  have  we  for  saying  that  the 
framers  of  the  Constitution  of  1868  used  the  word  "privi- 
leges" in  a  sense  different  from  both  its  literary  and  legal 
meaning.  To  give  the  word  "privileges,"  a  different 
meaning  from  that  already  expressed  would  be  doing  vio- 
lence to  the  familiar  and  fundamental  rules  of  construc- 
tion above  referred  to.  The  rule  of  ejusdem  generis  does 
not  apply. 
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(3)  The  language  ^*all  privileges^'  is  exceedingly 
oomprebenfiive,  and  we  do  not  feel  justified  in  saying  that 
it  is  limited  to  privileges  enjoyed  by  individuals,  and  that 
it  does  not  contemplate  the  franchise  or  privilege  granted 
to  corporations  to  transact  business  in  the  State. 

Nor,  under  this  broad  and  all-embracing  language, 
are  we  authorized  to  hold  that  the  f  ramers  of  the  Consti- 
tution did  not  have  in  mind  to  limit  the  power  of  the  Leg- 
islature to  tax  foreign  corporations  for  the  ** privilege*' 
of  doing  business  in  this  State.  To  so  hold  would  be  far 
away  from  the  plain  language  in  which  the  provision  is 
couched.  Our  present  Constitution  and  the  Constitutions 
adopted  before  the  Constitution  of  1868  contain,  in  sub- 
stance, the  following  provision :  *  *  The  General  Assembly 
shall  have  power  from  time  to  time  to  tax  hawkers,  ped- 
dlers, ferries,  exhibitions  and  privileges  in  such  manner 
as  may  be  deemed  proper. ''  Article  16,  section  5,  Consti- 
tution 1874;  article  7  (Revenue),  section  2,  Constitution 
1836;  article  7  (Revenue),  section  2,  Constitution  1861; 
article  9  (Revenue),  section  2,  Constitution  1864. 

Counsel  contend  that  if  article  10,  section  17,  of  the 
Constitution  of  1868  was  a  limitation  upon  the  power  of 
the  Legislature  to  prescribe  the  terms  and  conditions 
upon  which  corporations  might  operate  in  this  State,  that 
the  provision  of  the  Constitutions  above  quoted  is  a  like 
lumtation.   Non  sequitur. 

In  Baker  v.  State,  44  Ark,  134-7,  Judge  Cockrill,  cit- 
ing and  speaking  of  the  cases  in  which  this  court  had 
passed  upon  the  provision  of  the  Constitutions  above 
mentioned,  giving  to  the  General  Assembly  the  power  to 
''tax  merchants,  hawkers,  peddlers,  exhibitions,  and  priv- 
ileges,*' said: 

**  All  of  the  cases  in  this  court  before  and  since  Wash- 
ington V.  State,  swpra,  concede  that  the  Legislature  can 
restrain  or  prohibit  the  use  of  any  property  or  the  exer- 
cise of  any  business  or  calling,  if  deemed  to  be  against 
good  policy  or  injurious  to  the  public  morals,  but  in  the 
case  last  mentioned  it  was  said  that  this  restraint  could 
not  be  exercised  for  the  purpose  of  raising  a  State  rev- 
enue by  means  of  a  license,  because  the  act  of  licensing 
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would  admit  that  it  was  neither  immoral  nor  injuriotw. 
The  idea  that  the  State  necessarily  lends  its  countenance 
to  everything  that  is  licensed  or  taxed  rests  upon  an  ap- 
parent fallacy,  for  these  are  among  the  surest  means  of 
burdening  recognized  evils  beyond  existence,  or  by  severe 
discipline,  holding  them  within  bounds,  and  the  authority 
of  the  case  in  this  respect  has  'been  disregarded  by  this 
court.  We  do  not  understand  this  case,  reading  it  all  to- 
gether, to  limit  the  power  of  legislation  for  State  pur- 
poses  to  the  taxation  of  such  privileges  as  were  techni- 
cally known  as  such  at  the  common  law,  notwithstanding 
an  expression  to  that  effect  occurs  in  the  opinion.  We 
think  the  Legislature  is  not  restrained  by  anything  in  the 
organic  law  from  laying  a  tax  on  the  francldse  of  a  cor- 
poration, and  the  reasoning  of  the  learned  judge  who 
delivered  the  opinion  in  Washington's  case  supra,  leads 
to  that  conclusion. '^ 

**The  corporation  owes  its  existence  to  the  State,  and 
the  right  to  enjoy  this  privilege  is  the  subject  of  taxa- 
tion.'' 

"In  the  case  of  a  foreign  corporation  the  tax  or  K- 
cense  is  paid  for  the  privilege  of  exercising  its  corporate 
powers  in  the  State." 

Thus  the  court  held,  under  a  constitutional  provision 
granting  to  the  General  Assembly  the  power  to  tax  **  priv- 
ileges," that  the  Legislature  coidd  lay  a  tax  on  the  fran- 
chise of  a  corporation ;  that  the  right  to  enjoy  the  privi- 
lege was  the  subject  of  taxation ;  that  the  tax  or  license  is 
paid  for  the  ** privilege"  of  exercising  its  corporate 
powers  in  the  State. 

(4-5)  This  decision  is  authority  for  holding,  as  we 
do,  that  the  franchise  or  license  of  a  foreign  corporation 
is  a  privilege  and  can  not  be  taxed  under  the  provisions 
of  a  Constitution  expressly  exempting  all  ^^privileges'' 
from  taxation.  The  difference  between  the  provision  of 
the  Constitution  of  1868,  under  review,  and  that  of  the 
present  Constitution  and  the  Constitutions  prior  to  1868, 
above  referred  to,  is  as  wide  as  the  poles. 

Under  the  Constitution  of  1868,  all  the  ^'privileges" 
that  are  of  real  use  to  society  are  exempt  from  taxation, 
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wbereafiy  under  the  provision  of  the  present  Constitution 
and  the  Oonetitutions  prior  to  1868,  the  General  Assembly 
iwas  expressly  granted  the  power  «to  tax  **  privileges, ''  and 
under  this  power  the  court  held,  of  course,  that  the  Legis- 
lature **is  not  restrained  by  anything  in  the  organic  law 
from  laying  a  tax  on  the  franchise  of  a  corporation ; ' '  that 
soeh  privilege  is  scsbject  to  taxation.  But,  conversely,  the 
roaeoning  show&  that  if  the  court  had  been  considering 
the  provisions  of  a  Oonstitnftiosi  expressly  prohibiting  the 
taxation  of  privileges,  as  we  have  here,  the  holding  would 
have  been  that  the  Legislature  did  not  have  the  power  to 
tax  the  f  ranchiee  or  privilege  of  a  corporation  to  do  busi- 
ness in  the  State. 

Now,  in  the  absence  of  constitutional  limitation  or  in- 
hibition, the  Legislature  had  supreme  power  to  grant  to 
or  withhold  from  foreign  corporations  the  privilege  of 
exercising  their  corporate  powers  within  this  State.  They 
could  have  excluded  them  entirely  or  admitted  them  upon 
such  terms  as  they  deemed  proper.  State  v.  Lancashire 
Fire  Ins.  Co.,  66  Art  466.  We  must  assume  that  the 
fiBnoers  of  the  Constitution  were  familiar  with  this  well 
established  principle.  We  must  assume  also  that  they 
were  familiar  with  the  provisions  of  prior  Constitutions, 
particularly  the  one  then  in  existence,  on  the  subject  of 
revenue,  which  Judge  Cockrill,  in  Baker  v.  State,  supra, 
said  did  not  restrain  the  Legislature  **from  laying  a  tax 
on  the  franchise  of  a  corporation. '^  Then  if  the  makers 
of  the  Constitution  of  1868  did  intend  to  grant  to  the  Gen- 
eral Assembly  the  power  to  lay  taxes  on  the  franchise  of 
corporations,  why  did  they  not  copy  the  provisions  of  the 
then  existing  Constitution  on  that  subject?  Or  why  were 
they  not  silent,  in  which  event  the  Legislature  would  have 
had  the  power?  It  is  no  answer  to  these  questions  to  say 
that  the  framers  of  the  Constitution  by  the  use  of  the 
words  "all  privileges, ''  did  not  have  in  mind  the  laying 
of  taxes  on  the  franchise  of  corporations,  for,  as  Judge 
Cocfcrill  says,  *Hhe  right  of  the  corporation  to  enjoy  this 
privilege  is  the  subject  of  taxation. '' 

It  necessarily  follows  that  when  the  framers  of  the 
Constitution  declared  that  **all  privileges''  of  real  use  to 
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society  *  *  shall  be  exempt ' '  that  they  meant  what  they  said, 
and  intended  thereby  to  exempt  ^* privileges**  of  corpora- 
tions that  were  of  real  nse  to  society. 

So  much  for  the  very  letter  of  the  Constitution.  But 
if  the  letter  were  doubtful,  then  we  should  look  to  the 
spirit,  and  may  consider  the  history  of  the  times — ^the  en- 
vironment of  the  convention — ^to  ascertain  its  intention. 
Hartford  Fire  Ins.  Co.  v.  State,  76  Ark.  303.  Only  three 
years  before  the  State  had  emerged  from  a  maelstrom  of 
desolating  war,  in  which  her  capital  was  engulfed,  her 
industries  destroyed,  and  by  which  her  people  were  im- 
poverished to  the  last  degree.  To  stimulate  the  influx  of 
foreign  capital,  in  order  to  restore  and  increase  her  finam- 
cial  enterprises,  and  to  again  put  her  people  on  the  road 
toward  a  permanent  prosperity,  the  f ramers  of  the  Con- 
stitution under  these  circumstances  wrote  into  the  organic 
law  the  exemption  from  taxation  of  all  ** privileges*'  that 
were  of  real  use  to  society.  Such  was  their  manifest  pur- 
pose to  rehabilitate  the  State  as  soon  as  practicable  in  her 
financial  resources  and  to  lift  her  from  the  fearful  ruin 
that  the  war  had  wrought. 

(6)  That  the  franchise  or  privilege  of  conducting  an 
insurance  business  is  a  useful  occupation  is  not  open  to 
question.  A  business  which  provides  indenmity  to  widows 
and  orphans  or  other  relatives  for  the  loss  occasioned  by 
the  death  of  one  upon  whom  they  are  dependent,  and  a 
business  that  provides  indemnity  for  the  loss  of  property 
by  fire  or  other  casualty  must  be  considered  by  -all  rea- 
sonable minds  as  of  real  benefit  to  society,  and  tiie  Legis- 
lature could  not  arbitrarily  determine  otherwise. 

Our  conclusion,  therefore,  is  that  the  provision  of  sec- 
tion 10  of  the  act  of  April  25, 1873,  is  unconstitutional  and 
void.  Having  reached  this  conclusion,  it  is  unnecessary 
to  discuss  other  questions. 

The  decree  is  therefore  affirmed. 

McCuLLOCH,  C.  J.,  and  Kirby,  J.,  concur  in  judgment 

OPINION  ON  MODIFICATION. 

McCuLLOCH,  C.  J.  The  majority  of  the  judges  ad- 
here to  the  conclusion  announced  in  the  former  opinion 
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to  the  eflFect  that  the  act  of  April  25, 1873,  impofling  a  tax 
on  foreign  insurance  coi5)orations  doing  business  in  this 
State  was  in  conflict  with  a  provision  of  the  Constitntion 
then  in  force  and  therefore  void.  That  was  all  the  court 
decided,  but  counsel  on  both  sides  ask  that  we  go  further 
and  decide  other  questions  in  the  case.  Counsel  for  the 
State  asks  us  to  decide  the  questions,  which  they 
daim  are  involved  in  the  appeal,  whether  or  not 
the  funds  of  foreign  insurance  corporations  tem- 
porarily held  in  hsjik  for  transmission  to  the 
home  office  are  taxable  here  under  general  laws 
for  ad  valorem  tax;  and  also  whether  or  not  notes, 
mortgages  and  other  credits  of  such  corporations  held 
against  debtors  in  this  State  are  suibject  to  taxation.  Ap- 
pellee ^s  counsel  ask  us  to  decide,  on  cross-appeal,  ques- 
tions relating  to  the  right  of  the  Attorney  (General  to 
maintain  this  suit,  the  effect  of  the  statute  of  limitations 
on  a  suit  to  recover  comity,  school  and  municipal  taxes, 
and  also  the  validity  of  the  act  of  February  27, 1875,  lay- 
ing a  tax  of  two  and  one-half  per  centum  on  net  receipts 
of  all  insurance  companies  doing  business  in  the  State. 

(7)  The  chancellor  decided  that  the  act  of  1875  was 
a  valid  enactment,  and  that  it  operated  as  a  repeal  of  the 
act  of  1873.  He  decided  also  that  in  ascertaining  the 
amount  of  net  receipts  of  insurance  companies,  sums  paid 
out  as  cash  surrender  value  on  contracts  of  insurance 
should  not  be  deducted,  and  rendered  a  decree  against  ap- 
peDee  for  the  sum  of  $504.23  for  the  amount  of  wrongful 
deductions  from  the  amount  of  cash  payments  from  tax- 
able net  receipts.  The  allegations  of  the  complaint  were 
too  vague,  and  the  proof  not  sufficiently  definite  to  justify 
the  court  in  passing  on  the  question  of  the  State's  right  to 
collect  back  taxes,  that  is  to  say  ad  valorem  property 
taxes;  therefore,  we  can  not  treat  the  question  as  being 
properly  raised.  The  allegation  of  the  complaint  is 
merely  a  general  one,  that  the  defendant  owned  property 
during  the  years  named  on  which  it  failed  to  assess  and 
pay  taxes,  without  any  specification  of  the  years  or  the 
amounts.  The  allegations  are  too  indefinite  to  constitute 
a  statement  of  a  cause  of  action.    Insurance  companies. 
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like  individuals,  are  reqxiired  to  list  their  property  sub- 
ject to  taxation  in  the  State,  and  to  assess  the  amount  on 
hand  the  first  Monday  in  June  of  each  year.  Kirhy^s  Di- 
gest, 6906.  Dallas  County  v.  Banks,  87  Ark.  484;  Dal- 
las  County  v.  Home  Fire  Ins.  Co.,  97  Ark.  254.  The  mea- 
ger proof  taken  in  this  case  does  not  show  what  appellee 
had  on  hand  in  the  State  on  the  first  Monday  in  June  of 
any  year  or  that  any  property  was  on  hand  at  that  time. 
All  that  the  proof  shows  is  that  the  company  had  a  system 
of  weekly  transmission  of  premiums  to  the  home  office, 
the  amounts  being  held  in  bank  for  that  purpose.  The 
court  would  not  have  been  justified  in  rendering  any  de- 
cree against  appellee  under  the  pleadings  and  proof  in  the 
case,  therefore,  we  must  pretermit  any  dificussion  of  law 
bearing  upon  the  questions  which  counsel  for  the  State 
now  raise. 

This  view  of  the  case  disposes  of  the  question  raised 
by  counsel  for  appellee  concerning  the  bar  of  the  statute 
of  limitations  against  the  claim  for  collection  of  county, 
school  and  municipal  taxes.  It  is  not  contended  that  the 
statute  of  limitations  rune  against  the  State,  and  as  the 
State  recovered  in  this  case  for  unpaid  portions  of  the 
occupation  tax  due  on  net  receipts,  there  was  no  right  of 
action  enforced  in  favor  of  a  county,  municipality  or 
school  districts  against  which  the  statute  of  limitations 
could  be  pleaded.  Therefore,  we  decline  to  go  into  any 
discussion  of  the  question  whether  the  statute  can  be 
pleaded  against  a  suit  to  recover  taxes  for  the  benefit  of 
counties,  school  districts  and  municipalities. 

(8-9)  This  brings  us  to  a  consideration  of  the  ques- 
tion whether  or  not  the  act  of  1875,  prescribing  a  tax  of 
two  and  one-half  per  centum  on  net  receipts  is  valid,  and 
that  question  must  be  tested  in  the  light  of  this  court's 
conclusion  that  the  prior  act  of  1873  was  void.  The  act 
of  1875  reads  as  follows : 

^*  Every  company  doing  insurance  business  in  this 
State  shall  file  with  the  Auditor,  at  the  same  time  with  its 
annual  statement,  a  sworn  statement  of  its  net  receipts  in 
this  State  for  the  year  ending  on  the  thirty-first  day  of 
December,  after  deducting  losses  and  commissions  from 
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its  gross  receipts,  and  shall  pay  into  the  State  treasury^ 
on  or  ibef  ore  the  first  of  March,  a  tax  of  two  tand  one-half 
per  centum  on  such  net  receipts,  and  snch  tax  shall  ibe  in 
Ken  of  all  other  taxes — 'State,  oonnty  or  mnnicipal — on 
such  receipts,  nor  shall  any  city,  town  or  mnnidpality  im- 
pose any  license  fee  or  privilege  tax  upon  lany  company, 
or  the  agent  of  any  company,  for  the  privilege  of  trans- 
acting such  business  of  insurance/^  Kirby^s  Digest,  sec- 
tion 4338. 

The  statute  just  quoted  is  section  4  of  th^  act  of  1875, 
the  purpose  of  which  was  to  amend  the  lact  of  1873  in  cer- 
tain particulars.  The  first  amendment  brought  about  un- 
der the  new  statute  was  to  change  the  control  from  the  in- 
eorance  commissioner  to  the  Auditor,  and  then  to  change 
the  amount  of  the  taxes  to  be  piaid  by  insurance  compa- 
nies doing  business  in  the  State.  The  act  of  1873,  so  far 
as  tire  requirement  of  payment  of  taxes,  applied  only  to 
foreign  insurance  companies,  but  the  amendment  under 
the  act  of  1875  made  the  requirement  apply  to  all  com- 
panies doing  'business  in  the  State,  which,  of  course,  in- 
cluded both  domestic  and  foreign  corporations.  The  act 
of  1873,  it  will  be  observed,  imposed  a  tax  of  three  per 
centum  on  gross  receipts,  while  the  act  of  1875  reduced 
the  exaction  so  as  to  impose  a  tax  only  of  two  land  one-half 
per  centum  on  such  net  receipts,  and  to  make  that  tax  in 
lieu  of  all  other  taxes  on  such  receipts.  The  contention  is 
that  that  feature  of  the  statute  which  makes  the  payment 
of  iiie  i)ercentage  on  net  receipts,  in  lieu  of  all  taxes,  oper- 
ates  as  an  exemption  from  other  taxes  on  such  receipts 
and  void  as  being  in  conflict  with  provisions  of  our  Con- 
stitution to  the  effect  that  all  laws  exempting  property 
from  taxation  shall  be  void.  Article  16,  section  6,  Con- 
stitution of  1874.  We  do  not  think  that  provision  of  the 
act  of  1876  is  an  exemption,  strictly  speaking,  within  the 
meaning  of  the  constitutional  provision  above  referred 
to,  but  it  does  violate  another  provision  of  the  Constitu- 
tion which  requires  uniformity  and  equality  in  taxation, 
and  for  that  reason  is  void.  Ex  parte  Fort  Smith  &  Van 
Bwen  Bridge  Co.,  62  Ark.  461.  It  is  also  void  for  the  rea- 
son that  it  deprives  counties,  school  districts  and  munici- 
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palitiee  of  the  right  to  exact  taxation  from  this  kind  of 
property.  So  far  as  State  taxes  is  concerned,  it  is  not  an 
exemption,  for  the  Legislature  evidently  determined  that 
the  tax  so  exacted  would  lamount  to  as  much  as  an  ad  val- 
orem tax  on  the  net  receipts.  It  does  in  fact  exceed  the 
amount  of  taxes  for  State  purposes  which  may  he  levied 
raider  the  Constitution.  Section  8,  article  16,  limits  the 
amount  of  State  taxes  to  one  per  centum  of  the  assessed 
valuation  of  the  property. 

( 10-11 )  Treating  this  part  of  the  act  as  void,  the  ques- 
tion arises  then  whether  or  not  it  affects  the  validity  of  the 
statute  as  a  whole ;  in  other  words,  if  that  part  should  be 
stricken  out,  is  the  statute  valid  in  so  far  as  it  imposes 
a  tax  on  net  receipts?  We  are  clearly  of  the  opinion  that 
the  statute  imposes  an  occupation  tax  and  was  intended 
as  such.  It  would  be  void  if  treated  in  any  other  light,  for 
it  would  violate  the  uniformity  clause  of  the  Constitution 
if  it  were  treated  las  a  property  tax.  The  Legislature  had 
complete  control  over  the  matter  of  imx>osing  terms  upon 
corporations,  both  domestic  and  foreign,  and  had  the 
power  to  lay  this  imposition  as  an  occupation  tax.  We 
must  indulge  the  presumption  that  the  Legislature  in- 
tended to  confine  its  activities  within  constitutional  limits 
and  to  impose  such  a  tax  as  was  authorized  by  the  organic 
law.  In  other  words,  it  is  our  duty  to  give  the  act  such 
construction  as  will  make  it  valid,  if  that  is  consistent 
with  the  language  used,  rather  than  a  construction  that 
will  render  it  invalid.  There  is  a  case  cited  by  counsel  for 
appellee  which  fully  sustains  our  conclusion  and  is  di- 
rectly in  point.  Atla/nta  National  Building  <&  Loan  Asso- 
ciation V.  Stewart,  109  Oa.  80. 

(12)  Are  the  two  provisions  of  the  act  separable  so 
that  the  validity  of  one  may  be  preserved  after  the  other 
is  discarded?  We  think  that  they  are  separable,  and  not- 
withstanding the  invalidity  of  that  part  of  the  section  pre- 
scribing that  the  occupation  tax  so  paid  shall  be  in  lieu 
of  the  ad  valorem  property  tax,  that  part  which  imi)0se8 
the  occupation  tax  is  valid.  This  is  true,  in  the  first  place, 
for  the  obvious  reason  that  the  Legislature  intended  to 
provide  some  imposition  by  way  of  an  occupation  tax 
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upon  insnranoe  companies  doing  business  in  the  State, 
and  there  is  no  reason  to  suppose  that  if  they  had  had  in 
mind  that  the  provision  making  the  tax  to  be  in  lieu  of  all 
other  taxes  wias  invalid,  they  would  not  have  imposed  the 
occupation  tax.  We  can  not,  under  those  circumstances, 
assume  that  they  would  not  have  laid  the  imposition  or 
that  they  would  have  lessened  it  by  reason  of  the  fact  that 
it  was  not  to  be  in  lieu  of  the  property  tax.  The  law-ma- 
kers were,  in  other  words,  dealing  with  the  subject  of  an 
occupation  tax,  and  we  must  assume  that  they  intended  to 
impose  that  part  of  the  tax,  regardless  of  the  conse- 
quences in  other  respects. 

There  is  also  another  cogent  reason  why  we  should 
not  indulge  the  presumption  ithat  the  Legislature  would 
not  have  imi>osed  this  occupation  tax  if  they  had  known 
that  the  provision  for  its  being  in  lieu  of  other  taxes 
would  ibe  held  invalid.  It  is  this :  The  act  of  1873  pre- 
scribed a  much  more  onerous  imposition  upon  foreign 
oorporiations,  and  that  statute  still  remained  on  the  books 
and  had  had  the  effect  of  driving  insurance  companies 
from  the  State  and  keeping  them  beyond  its  boundaries. 
We  know,  as  a  part  of  the  history  of  the  State,  that  there 
were  at  that  time  no  domestic  insurance  comi>anies,  and  it 
is  perfectly  manifest  that  the  Legislature  in  passing  the 
act  of  1875  meant  to  lessen  the  burdens  imposed  upon  in- 
surance companies  so  as  to  invite  them  into  the  State  to 
do  business.  The  law-makers,  therefore,  in  carrying  out 
their  intention  to  lessen  the  burden,  did  so  by  reducing 
the  tax  from  three  per  centum  on  gross  receipts  to  two 
and  one-half  per  centum  on  net  receipts,  and  went  still 
further  and  made  that  in  lieu  of  the  ad  valorem  property 
tax.  Now,  when  the  illegal  provision  is  stricken  out  of  the 
statute,  it  still  operates  as  a  lessening  of  the  burden  im- 
posed by  the  former  statute,  and  it  would  be  doing  vio- 
knce  to  the  obvious  intention  of  the  Legislature  to  assume 
that  because  they  were  not  permitted  to  make  this  tax  in 
lieu  of  the  prorperty  tax  that  they  would  not  have  lessened 
that  burden  at  all.  There  is  no  escape  from  the  conclu- 
sion that  the  Legislature  dealt  with  the  subject  under  the 
impression  that  the  act  of  1873  was  valid  and  still  in  force. 
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for  the  new  statute  was  enacted  as  an  amendment  to  tiie 
old  ane«  So,  the  conclusion  we  reach  is  that  the  act  of 
1875  is  mlid  insofar  as  it  imposes  an  occupation  tax  of 
two  and  one-half  per  centum  on  net  receipts  of  insuraace 
oompanies.  * 

(13-14)  It  is  contended  on  behalf  of  appellee  that 
the  Attorney  General  hcts  no  authority  to  institute  a  suit 
to  go  ibehind  settlements  made  by  the  Auditor  with  the 
insurance  companies^  and  recover  for  unpaid  portions  of 
an  occupation  tax.  It  is  true  there  is  no  statute  on  this 
suibjeot ;  for  the  act  of  1913,  amendatory  of  prior  statutes, 
giving  the  Attorney  General  authority  to  institute  actions 
to  recover  unpaid  taxes  on  property  which  had  escaped 
taxation  by  reason  of  having  been  assessed  upon  the 
wrong  basis  or  on  account  of  under-valuation,  applies 
only  to  suits  to  recover  property  tax,  and  not  an  occupa- 
tion tax.  It  was  necessary  to  pass  such  a  statute  because 
the  policy  of  the  State  has  always  been  to  make  the  find- 
ings of  assessing  boards  conclusive  and  not  reviewable 
at  the  instance  of  the  taxing  power  except  where  the  stat- 
ute expressly  gives  the  right  of  review.  But  the  payment 
of  this  occupation  tax  is  not  based  upon  any  assessment, 
and  tiie  Auditor  does  not  act  as  an  assessing  board  for 
the  reason  that  the  tax  is  imposed  automatically  on  the 
amount  of  net  receipts  as  shown  by  the  settlements  filed 
by  the  Auditor.  The  fact  that  the  Auditor  is  required  to 
withhold  the  certificate  or  license  to  do  business  does  not 
make  him  an  assessing  officer  in  the  sense  that  his  findings 
are  conclusive  in  the  absence  of  a  statute  giving  authority 
to  some  officer  to  sue.  The  tax  is  a  liability  which  the 
State  may  recover  in  any  action  where  it  is  shown  that 
the  proper  amount  was  not  paid.  The  statutory  remedy 
whereby  the  privilege  of  doing  business  may  be  withheld 
by  the  Auditor  until  the  tax  be  paid  is  not  conclusive,  and 
the  State  may  adopt  any  common  law  remedy  for  coDect- 
ing  the  amount  due.  The  Dollar  Savings  Bank  v.  United 
States,  19  Wall.  227;  State  v.  Fleming,  112  Ala.  179; 
State  V.  Nashville  Savings  Bank,  16  Lea  (Tenn.)  Ill; 
State  of  North  Carolina  v.  Georgia  Co.,  19  L.  R.  A.  485. 
The  Attorney  Oeneral  being  the  law  officer  of  the  State, 
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it  is  his  duty  to  institute  such  actions.  No  special  statu- 
tory authority  is  ttierefore  necessary  for  this  kind  of  an 
action. 

(15)  TOie  judgment  gainst  appellee  for  the  amount 
of  the  xmpaid  balance  due  on  the  occupation  tax  is  cor- 
rect The  court  was  right  in  its  construction  of  the  law  in 
deciding  that  cash  surrender  payments  could  not  properly 
be  deducted  in  ascertaining  the  amount  of  net  receipts  for 
the  reason  4h«t  the  cash  surrender  value  under  a  policy  is 
part  of  the  •oontraot  land  constitutes  a  continuing  liability 
of  the  company  which  does  not  enter  into  the  computation 
of  'the  amount  of  net  receipts.  That  part  of  the  decree  is 
also  affirmed. 

The  writer  and  Mr.  Justice  Kirby  concur  in  the  judg- 
ment of  affirmance,  but  do  not  agree  to  that  result  upon  ^ 
the  grounds  set  forth  in  the  former  opinion,  for  we  think 
the  act  of  1873  wtas  not  void,  but  that  it  was  repealed  by 
the  act  of  1875.  The  act  of  1873  was  not  a  privilege  tax 
within  the  meaning  of  that  provision  of  the  Constitution 
which  prohibits  the  imposition  of  taxes  upon  **  privileges, 
pursuits  and  occupations, '  *  other  than  those  of  no  real  use 
to  society.  It  must  be  remembered  that  this  statute  ap- 
plied only  to  foreign  corporations,  and  it  was  obviously 
intended  by  the  Legislature  as  an  imposition  of  terms 
upon  which  foreign  corporations  might  do  business  in  the 
State.  The  constitutional  provision  referred  to  related, 
in  our  opinion,  merely  to  the  taxation  of  privileges  of 
those  who  were  doing  business  in  the  iState,  and  was  not 
intended  to  restrict  the  power  of  the  Legislature  in  pre- 
scribing the  terms  upon  which  foreign  corporations  might 
come  here  to  do  business.  The  Constitution  of  the  State 
is  not  a  grant  of  powers  to  the  Legislature,  but  is  merely 
a  limitation  upon  the  legislative  power;  therefore,  where 
the  Constitution  is  silent,  the  Legislature  has  full  power. 
There  is  nothing  in  the  Constitution  of  1868  which  in  ex- 
press terms  restricted  the  power  of  the  Legislature  over 
foreign  corporations,  and  the  law-makers  were  therefore 
left  unrestricted  upon  that  subject.  We  think  it  is  a  stretch 
of  meaning  of  the  clause  of  the  Constitution  referred  to  to 
say  that  it  prohibited  the  Legislature  from  placing  any 
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burdens  or  obstacles  in  the  way  of  foreign  corporations 
doing  business  in  the  State.  It  is  elemental  that  foreign 
corporations  have  no  rights  here  except  those  which  the 
State  sees  fit  to  confer.  State  v.  Lancashire  Ins.  Co.,  66 
Ark.  466 ;  Philadelphia  Fire  Assn.  v.  New  York,  119  U.  S. 
110.  The  privilege  of  doing  business  here  may  be  entirely 
withheld,  and  there  is  nothing  in  the  Constitution  of  1868 
which  forbade  the  Legislature  from  excluding  foreign  cor- 
porations altogether.  In  fact,  they  were  already  excluded 
uiilees  the  law-makens  saw  fit  to  let  them  enter  our  do- 
main. The  effect  of  this  decision  is  that  under  a  provision 
of  this  sort,  the  Legislature  can  not  impose  any  terms 
upon  which  foreign  corporations  may  come  here,  'because, 
forsooth,  it  operates  as  a  tax  upon  the  privilege.  We 
think  that  the  Legislature  had  unrestricted  power  over 
that  subject,  and  that  the  act  of  1873  was  valid. 

Wood,  J.,  dissenting.  1.  That  portion  of  the  act  of 
February  27,  1875,  contained  in  section  4338*  of  Kirby's 
Digest  lays  a  property  tax  and  is  unconstitutional  and 
void.  In  plain  terms  it  imposes  a  ^*tax  of  two  and  one- 
half  per  centum  on  the  net  receipts*'  of  insurance  compa- 
nies doing  business  in  this  State,  and  in  express  terms 
says  **such  tax  shall  be  in  lieu  of  all  other  taxes — State, 
county  or  municipal — on  such  receipts.**  It  thus  fixes  a 
definite  rate  on  one  species  of  property  (net  receipts) 
without  any  reference  whatever  to  the  general  rate  of  tax- 
ation on  other  property  in  the  State.  The  rate  of  State 
taxes  on  other  property  in  the  State  was  much 
lower  than  two  and  one-half  per  cent,  and  the 
municipal  and  county  taxes  varied,  some  being 
higher  and  some  lower.  So,  the  rate  of  State 
taxes  fixed  by  this  statute  on  the  net  receipts  of  insurance 
companies  was  not  equal  and  uniform  throughout  the 
State,  with  the  rate  of  taxation  imposed  on  other  species 
of  property.  Section  5,  article  16,  Constitution  1874,  pro- 
vides **A11  property  subject  to  taxation  shall  be  taxed  ac- 
cording to  its  value,  that  value  to  be  ascertained  in  such  a 
manner  as  the  General  Assembly  shall  direct,  making  the 
same  equal  and  uniform  throughout  the  State.  No  one 
species  of  property  from  which  a  tax  may  be  collected. 
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shall  be  taxed  higher  than  another  species  of  equal 
value.**  A  similar  provision  is  contained  in  all  the  Con- 
stitutions prior  to  the  present  one,  and  this  court,  from 
the  fir^  to  the  last  has  invariably  ruled  xmder  this  pro- 
vision that  **The  Legislature  had  no  power  to  discrim- 
inate, and  fix  upon  one  description  or  species  of  proi)erty, 
a  greater  tax  than  that  fixed  by  law  upon  every  other  de- 
scription or  species  of  property  of  equal  value,  subjected 
to  taxation.**  Stevens  and  Wood  v.  State,  2  Ark.  291; 
Fletcher  v.  Oliver,  26  Ark.  289;  Little  Rock  &  Ft.  Smith 
Ry.  V.  Worthen,  46  Ark.  312-27 ;  Ex  parte  Ft.  Smith  &  Van 
Buren  Bridge  Company,  62  Ark.  461. 

It  follows  that  the  act  as  la  property  tax  is  in  plain 
violation  of  the  Constitution.  But  if  the  act  was  intended 
simply  to  fix  an  occupation  tax,  or  a  tax  on  the  privilege 
of  doing  business  in  the  State,  then  it  would  not  be  uncon- 
stitutional, for  the  present  Constitution  contains  no  inhi- 
bition against  an  occupation  tax  on  insurance  companies 
or  requiring  that  such  taxes  shall  be  equal  and  uniform. 

2.  The  act  of  1875,  supra,  has  aU  the  earmarks  of  a 
property  tax  and  none  of  the  distinguishing  features  of 
an  occupation  tax.  If  the  Legislature  had  intended  to  im- 
pose an  excise  tax,  entirely  different  language  would  have 
been  employed.  We  must  resolve  every  doubt  in  favor  of 
the  constitutionality  of  the  statute,  but  should  not  give 
the  language  used  a  meaning  obviously  not  intended.  The 
intention  must  be  gathered  from  the  language  used,  giv- 
ing some  effect,  if  possible,  to  every  part  of  the  act.  When 
these  familiar  rules  of  construction  are  followed  here, 
there  is  no  escape  from  the  conclusion  that  the  act  now 
under  review  was  intended  to  lay  a  tax  on  property.  The 
language  ^^ehall  pay  a  tax  on  net  receipts**  shows  a  prop- 
erty tax  was  intended.  ^*Net  receipts**  are  prox)erty. 
Then  the  words  **such  tax  shall  be  in  lieu  of  all  other 
taxes — State,  county  or  municipal — on  such  net  receipts** 
show  conclusively  to  our  minds  that  the  Legislature  in- 
tended that  the  tax  imposed  by  the  act  was  ^^in  lieu  of 
State,  county  and  municipal  property  taxes.  *  *  If  the  Leg- 
islature had  intended  by  this  act  to  lay  an  occupation  tax, 
would  it  not  have  said  so  in  plain  terms,  or  used  language 
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from  which  such  meaning  could  be  reasonably  inferred  t 
For  instanfee,  if  the  Legislature  had  intended  to  lay  an 
occupation  tax,  would  it  not  have  designated  it  in  such 
plain  terms  as  an  *  *  occupation  ^  ^  or  *  ^privilege ' '  tax  t  The 
act  makes  no  provision  for  forfeiture  of  the  rigbt  to  do  i 

business.  It  does  not  provide  that  the  Auditor  shall  not  is-  »; 

sue  the  license  to  do  business  unless  the  tax  is  paid.  In  all 
statutes  laying  a  privilege  or  occupation  tax,  some  such 
language  as  the  above  is  usually  employed.  See  New 
York  Life  Ins.  Co.  v.  Bradley,  65  S.  E.  434-36.   At  the  time  fci 

of  the  passage  of  this  act,  the  only  privilege  tax  in  exist-  ti 

ence  was  imposed  by  the  act  of  1873.    That  act  at  that  i 

time  wa«  in  full  force  and  effect,  and  if  the  Legislature  of  ^n 

1875  had  intended  the  act  under  review  as  a  substitute  for 
the  State  privilege  tax  of  1873,  it  would  have  said  so  in 
plain  terms,  or  used  language  that  would  have  indicated 
a  purpose  to  lay  a  privilege  tax. 

Numerous  authorities  are  cited   in   the  exhaustive  y. 

brief  of  appellant  to  show  that  the  act  of  1875  lays  a  t 

property  tax  and  as  such  is  in  plain  violation  of  the  Con- 
stitution. It  is  conceded  in  the  majority  opinion  that  the 
clause  **in  lieu  of  all  other  taxes — State,  county  or  munici- 
pal—on such  receipts''  violates  that  provision  of  the  Con- 
stitution which  requires  uniformity  and  equality  in  tax- 
ation^ and  for  that  reason  is  void.  This  demonstrates  con- 
clusively the  correctness  of  my  conclusion.  For,  if  it  were 
a  privilege  tax,  it  could  not  violate  any  provision  of  our 
Constitution  as  to  uniformity  and  equality  of  taxation,  be- 
cause, as  we  have  seen,  there  is  no  provision  of  our  Con- 
stitution requiring  equality  and  uniformity  in  occupation 
taxes. 

3.  But  the  majority  decides  that  the  first  part  of 
the  section  laying  the  **tax  on  net  receipts^'  is  an  occupa- 
tion tax  and  that  the  clause  '*in  lieu  of  all  other  taxes 
•  •  •  on  such  receipts,''  although  a  property  tax,  may  be 
eliminated,  and  the  act  thus  upheld.  We  do  not  see  how 
it  is  possible  to  so  treat  this  act  without  entering  the  do- 
main of  legislation.  The  manifest  purpose  of  the  Legis- 
lature, as  gathered  from  the  whole  act,  and  especially  that 
clause  which  expressly  says  the  tax  levied  shall  be  '*in 
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lieu  of  all  other  taxes,  *'  was  to  provide  for  a  cammnted 
property  tax.  The  purpose  of  so  doing  at  thart:  time  was 
to  lessen  the  burdens  imposed  upon  insurance  companies. 
But  this  could  not  be  done  by  laying  upon  domestic  com- 
panies an  occupation  tax  which  at  that  time  they  were  not 
paying,  nor  by  laying  upon  foreign  companies  an  occupa- 
tion tax  in  addition  to  the  tax  of  three  per  centum  for  the 
privilege  of  doing  business,  which  they  were  then  paying 
under  the  act  of  1873.  The  purpose  of  the  Legislature 
being  to  lessen  instead  of  increasing  the  burden  of  tax- 
ation at  ttiat  time,  it  would  not  have  passed  the  act  with 
the  **in  lieu^^  clause  eliminated.  For  with  that  clause 
eliminated,  the  insurance  companies  would  have  had  to . 
pay  not  only  the  two  and  one-half  per  centum,  but  the  reg- 
ular State,  county  and  municipal  taxes,  which  the  Legis- 
lature thought  by  this  *^in  lieu''  clause  it  was  eliminating. 
Even  if  the  Legislature  had  intended  the  two  and  one-half 
per  cemtum  as  an  occupation  tax,  if  it  had  known  that  the 
clause  **in  Heu  of,  etc.,''  was  to  be  eliminated,  who  can 
say  that  it  would  not  have  made  the  tax,  as  an  occupation 
tax,  much  less  than  two  and  one-half  per  centum.  It  seems 
to  us  that  the  '*in  lieu"  clause  so  colors  and  permeate^ 
the  whole  enactment,  that  such  clause  can  not  be  taken  out 
and  still  leave  such  an  act  as  the  Legislature  would  have 
passed.  On  the  contrary,  by  striking  out  the  *^in  lieu" 
clause,  we  know  that  the  purpose  of  the  Legislature  has 
been  ignored,  and  an  act  entirely  different  from  what  was 
contemplated  has  been  eubstituted.  That,  under  our  sys- 
tem of  government,  should  not  be  done.  Ex  parte  Deeds, 
75  Ark.  542. 

'*If  it  is  manifest  from  an  inspection  of  the  law  itself 
that  the  invalid  portion  formed  an  inducement  to  its  pas- 
sage, the  entire  act  will  fail.  It  is  not  necessary  that  the 
invalid  portion  of  an  act  of  the  Legislature  should  have 
operated  as  the  sole  inducement  to  the  passage  of  the  law 
to  render  the  same  void.  It  will  have  that  effect  if  the 
void  part  to  any  extent  influenced  the  Legislature  in  pass- 
ing the  statute."   State  ex  rel.  v.  Pvynter,  59  Neto.  417. 

I  therefore  dissent  from  that  part  of  the  opinion 
which  holds  that  section  4338  of  Kirby's  Digest  is  valid 
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as  imposing  an  occupation  tax.     In  other  respects,  I 
concar. 

Justice  Smith  concurs  in  this  dissent. 


HooTEN  V.  State  Use  Cross  County. 
Opinion  delivered  June  21, 1915. 

1.  O0NVBB8I0N — ^BANK  DBAFT.— A  draft,  dirawn  on  a  iMUik,  m$j  be  tiia 
subject  of  conyerfliOQ.  Anything  which  is  the  subject  ol  vtoperty, 
and  is  of  a  personal  nature,  is  the  su<bject  of  conversion. 

2.  GoNYEBSioN — ^WHAT  ooNSTXTUTES. — ^Any  distinot  act  of  dominloiu 
(wrongfully  exerted  over  another's  property  In  denial  of  his  right,  or 
Inconsistent  with  it,  la  a  conversion. 

3.  OoNVEBSioN — ^BANK  DBAFT.-^A  county  treasuTor,  being  short  in  his 
account,  procured,  through  H.  and  G.,  a  douflt  from  a  certain  bank, 
payable  to  the  treasurer,  individually,  .to  be  used  in  his  settlement 
with  the  county;  the  county  court  requiired  the  treasurer  to  endorse 
the  draft  to  himself  as  treasurer.  The  three  parties  then  returned 
the  draft  to  the  bank  from  which  it  had  been  procured.  Held,  when 
the  draft  was  delivered  to  the  county  treasurer,  individually,  it  b^ 
came  his  property,  and  when  he  endorsed  It  to  himself  as  treasurerp 
it  became  the  •property  of  the  county,  and  when  it  waa  returned  to 
the  bank«  the  three  parties  were  guilty  of  a  conversion  of  the  mone j 
represented  by  the  draft,  and  became  liable  for  the  same  to  the 
State  for  the  use  of  the  coimty. 

4.  Conversion — ^bank  draft — suability  op  bank — ^knowledge  of  cabh* 
lEB.— 'Where  the  cashier  of  the  dra/wer  bank,  knew  the  fkurts  so  set 
out  above,  the  bank  also  will  ibe  lia3>le  for  the  conversion  of  tha 
diraft,  upon  receiving  back  the  draft 

5.  Bills  and  notes — ^pubchaseb  of  unendorsed  check — tittji. — The 
purchaser  of  a  check  who  obtains  title  without  the  endorsement  of 
the  payee,  holds  it  subject  to  all  equities  and  defenses  existing  be- 
tween the  original  parties,  even  though  he  has  paid  full  consider- 
ation, without  notice  of  the  existence  of  such  equities  and  defenses. 

6.  Bills  and  notes — unendorsed  draft — ^public  funds. — ^A  draft  waa 
made  payable  to  H.,  he  endorsed  the  same  to  himself  as  treasurer 
of  Orose  County.  Held,  a  bank  which  thereafter  received  the  draft 
without  further  endorsement,  took  the  same  with  knowledge  that 
the  funds,  represented  by  the  draft,  were  the  property  of  the  county. 

7.  Conversion — ^bank  draft — ^interest. — ^Interest  may  be  added  on 
property  converted  from  the  date  of  the  convereion. 

8.  Qurety  bond— execution — ^authority  or  local  agent. — A  surety 
bond,  executed  by  a  local  agent,  without  authority,  wiU  not  be  bind- 
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iQ^  on  the  oomipany,  where  the  'band  wae  tor  4}he  <b^ieat  of  the 
county,  and  the  county  judige  had  knowledge  of  the  lack  of  author- 
ity of  the  local  agent. 

9.       SUBETY  OOBfPANIES — ^UNAUTHOBIZl&D  ACT  OP  AGENT — ^BEPUTATION. — The 

local  agent  of  a  surety  comcpany,  executed  a  bond  as  surety  for  a 
county  ofllclail,  and  held,  under  the  evidence,  that  the  surety  com- 
pany did  not  ratify  the  unauthorized  act. 

Appeal  from  Cross  Chancery  Court;  Charles  D. 
Frierson,  Chancellor  on  exchange;  reversed  in  part;  af- 
firmed in  part. 

Benjamin  Harris  and  Qoxdon  Frierson,  for  appellant 
Merchants  &  Planters  Bank  &  Trust  Company. 

1.  Liability  can  not  ibe  fixed  upon  this  appellant  on 
account  of  the  conduct  or  the  knowledge  of  Hooten  and 
Going.  They  at  no  time  in  the  triansaction  acted  or  as- 
sumed to  act  for  the  "bank,  or  in  their  capacity  as  direc- 
tors or  officers  of  the  bank.  57  Fed.  20;  118  Fed.  789;  6 
Am.  &  Eng.  Ann.  Cases  675. 

The  principal  is  liable  for  the  tortious  acts  of  agents 
only  when  the  same  are  done  in  the  course  of  their  em- 
ployment.   75  Ark.  579;  31  Cyc.  1584. 

2.  The  fact  that  Frayser  at  one  time  discussed  with 
Going  the  matter  of  the  bank's  signing  Hammett's  bond 
is  a  circumstance  which  can  only  afford  ground  for  sus- 
picion or  conjecture,  and  is  not  sufficient  to  prove  fraud. 
11  Ark.  378 ;  9  Ark.  482 ;  22  Ark.  184 ;  96  Ark.  65. 

Fraud  will  not  be  inferred  where  a  statement  may  as 
well  have  been  made  from  a  good  motive  as  from  a  bad, 
or  where  an  act  may  as  well  have  been  done  from  a  good 
motive  as  from  a  bad  motive.    9  Ark.  485 ;  11  Ark.  378. 

3.  When  Hooten  presented  his  check  and  demanded 
the  bar&  draft,  Frayser  had  no  discretion  in  the  matter. 
Had  he  refused  to  honor  the  check,  the  bank  would  have 
been  liable,  if  damage  had  resulted  from  the  refusal.  56 
Ark.  508,  and  cases  cited ;  67  Miss.  60, 6  So.  615 ;  3  Ruling 
Case  Law,  177. 

Frayser  had  no  such  actual  knowledge  of  fraud  as 
would  make  it  his  duty  to  pursue  a  course  entirely  differ- 
ent from  the  ordinary  course  of  banking  buisness.  He 
would  not  ibe  authorized  so  to  act  upon  mere  surmise,  sus- 
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pidon  or  conjecture.    67  Miss.  60 ;  27  Am.  &  Eng.  Amu 
Cases,  1842  and  note ;  56  Ark.  508. 

Appellees  were  not  damaged  by  reason  of  the  failure 
to  call  for  the  treasurer's  endorsement,  and  if  they  lost 
nothing  by  reason  of  this  failure,  there  is  no  liability  on 
the  bank.  96  Ark.  379 ;  7  Ark.  171 ;  79  Ark.  160 ;  Id.  266; 
91  Ark.  310;  94  Ark.  26;  12  Ark.  296;  71  Ark.  305;  74  Ark. 
68;  43  Ark.  454;  53  Ark.  275. 

Allen  Hughes,  for  appellants  Hooten  and  Going. 

1.  Appellants  are  not  liable  dn  conversion  or  for  re- 
ceiving what  they  knew  to  be  stolen  property,  as  claimed 
by  lappellees'  counsel. 

The  draft  never  passed  out  of  the  treasurer's  hands 
and  into  the  hands  of  the  county  or  into  any  depository 
for  the  county,  nor  was  it  intermingled  with  any  coimty 
funds. 

The  act  of  the  county  judge  in  counting  it  could  not 
invest  the  county  or  the  several  road  and  school  districts 
thereof  with  any  title  to  the  drafts.  None  of  the  plaintiffs 
ever  acquired  by  these  transactions  any  character  of  title 
to  the  draft  that  would  entitle  them  to  recover  either  the 
specific  property  or  for  the  conversion  thereof.  2  Cooley 
on  Torts  (3  ed.),  848,  and  note  85. 

2.  Appellants  are  not  liable  as  co-conspirators  to 
cheat  and  defraud  the  road  and  school  districts.  The  al- 
leged conspiracy,  if  any,  is  not  in  itself  actionable.  1 
Cooley  on  Torts  (3  ed.),  210  and  notes;  3  Joyce  on  Dam- 
ages, §  2231  and  note  1. 

The  loss  to  the  oounty,  the  road  districts  and  the 
school  districts  resulted  from  Hammett's  prior  defalca- 
tions, or  his  subsequent  embezzlements,  which  were  the 
proximate  causes  of  the  loss  and  damage  sustained  by  the 
plaintiffs.  Bowers  on  Actionable  Misrepresentations,  149. 

3.  The  court  erred  in  including  interest  on  the 
amount  of  the  draft  from  July  29,  1912,  as  a  part  of  the 
judgment  against  appellants.  No  demand  had  been  made 
on  them  for  delivery  of  the  money.  On  unliquidated  de- 
mands, interest  is  not  recoverable.  Sedgwick  on  Damages 
(6  ed.),  377.    Treated  as  a  judgment  based  on  the  charge 
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of  conspiracy  to  cheat  and  defraud,  or  an  action  for  de- 
ceit, interest  is  recoverable  only  from  date  of  the  judg- 
ment.   86  Ark.  600,  608. 

M.  P.  Huddleston,  N.  F.  Lamb  and  Aroher  WheaUey, 
for  appellees  and  cross-appellants. 

1.  Ooing,  Hooten  and  the  Merchants  &  Planters 
Bank  &  Trust  Company  are  liable  in  conversion.  When 
the  draft  wae  returned  to  the  <bank,  the  title  to  it  was  in 
Hammett,  as  county  treasurer.  Going  and  Hooten  had 
actual  knowledge  of  this  title,  and  the  character  of  the  wi- 
dorsement  imparted  the  same  infoiunation  to  the  bank. 
Moreover,  Prayser  had  prior  knowledge  of  the  shortage, 
and,  at  the  time  he  issued  the  draft,  knew  that  it  was  to  be 
used  by  Hammett  in  his  settlement.  Hammett  had  no 
right  to  endorse  it  to  any  person  except  for  deposit  to  his 
credit  as  county  treasurer.  29  Ark.  500-509;  102  N.  E. 
363;104N.E.845. 

A  bank  or  other  person  receiving  a  draft  endorsed  as 
this  one  was,  oan  take  no  more  than  an  equitable  title,  and 
receives  its  subject  to  all  defenses  and  to  all  the  rights  of 
other  parties  in  it  or  its  proceeds.  99  Ark.  458 ;  5  R.  C.  L., 
Bilk  &  Notes,  §  59,  p.  536 ;  48  Pac.  197-201 ;  22  N.  W.  12 ; 
85  Fed.  120 ;  12  So.  512 ;  58  Pac.  447 ;  47  Conn.  417-427 ;  22 
S.  E.  127-129;  58  N.  E.  1057;  56  Fed.  849-853;  11  N.  W. 
758;  44  Pac.  446;  77  N.  W.  1083;  75  N.  W.  786. 

2.  The  above  named  appellants  are  also  liable  as 
co-conspirators  to  cheat  and  defraud  the  plaintiff  school 
districts  and  road  districts.  70  N.  E.  27;  101  Ind.  293- 
308;  60  Atl.  74-80;  12  N.  E.  865  (952),  17  N.  E.  898;  2 
Bishop  New  Crim.  Law,  §  190;  3  Chitty  Crim.  Law,  §  § 
1141-1143 ;  4  Wend.  229 ;  3  Greenleaf  on  Evidence,  §  93. 

3.  They  are  also  liable  as  the  recipients  of  what  they 
knew  to  be  stolen  property.  The  draft  was  made  payable 
to  Hammett  individually.  When  he  endorsed  it  to  him- 
self as  treasurer,  it  became  the  property  of  the  plaintiffs, 
and  it  became  unlawful  for  Hanunett  or  any  other  person 
to  use  the  draft  otherwise  than  for  deposit  to  his  account 
as  treasurer,  as  provided  by  statutfe,  Kirby's  Dig.,  §  7176; 
article  16,  section  12,  Const.;  Kirby's  Dig.,  §  1842;  Id., 
§  §  6292,  6293 ;  82  N.  C.  308 ;  38  Pac.  926. 


Digitized  by 


Google 


338  HooTEN  V.  State,  Use  Cboss  County.  [119 

4.  The  Bank  of- Commerce  of  Earle,  is  liable  for  the 
dnafit  issued  by  it  to  James  H.  Hammett.  When  returned, 
the  endorsements,  erasures  and  forgeries  appearing  upon 
the  back  of  the  draft  were  of  such  character  as  to  charge 
the  bank  with  notice  that  the  draft  was  the  property  of 
A.  H.  Hammett,  treasurer  of  Cross  County.  See  authori- 
ties cited  under  diviflion  1,  supra.  See,  also,  on  the  ques- 
tion of  the  forgery  and  erasure,  28  S.  E.  622 ;  31  Conn. 
170 ;  122  N.  W.  466 ;  30  S.  W.  245 ;  6  Mo.  App.  200 ;  70  Mo. 
643;  67  Ga.  494;  39  Mo.  369;  64  N.  E.  54;  99  N.  W.  879;  6 
111.  475 ;  106  S.  W.  833 ;  7  Cyc.  949 ;  67  N.  W.  845 ;  Joyce  on 
Defenses  to  Commercial  Paper,  §  474 ;  89  Atl.  639. 

5.  The  Masisachusetts  Bonding  &  Insurance  Com- 
pany is  liable :  (1)  Under  the  facts  presented  in  this  rec- 
ord, Ogan  and  Daltroff ,  the  agents  at  Wynne,  were  gen- 
eral agents  of  the  bonding  company,  not  special  agents. 
48  Ark.  138-145 ;  103  Ark.  79 ;  65  S.  W.  841 ;  10  So.  304;  41 
N.  E.  888;  26  Me.  84;  52  N.  W.  866;  20  Pac.  771;  67  AtL 
399;  101  Pac.  564;  82  N.  E.  52;  84  N.  E.  540;  85  N.  E.  793; 
96  Ark.  456 ;  49  Ark.  320 ;  100  Ark.  360. 

Apparently  the  agents  at  Wynne  had  authority  to 
execute  the  bond  after  communicating  with  Holly  Springs 
by  ^phone,  or  after  telling  the  county  judge  that  they  had 
done  so,  who  had  the  right  to  presume  that  they  had  per- 
formed their  duty  in  that  respect,  and  in  dealing  with 
them,  and  through  them  with  the  company,  he  was  not 
bound  by  any  further  restrictions,  limitations  or  private 
infitructions  of  which  he  had  no  information,  given  by  the 
principal  to  its  agents.  90  Ark.  301 ;  4  N.  E.  20 ;  94  N.  W. 
510;  90  S.  W.  737;  5  Atl.  504;  64 N.  W.  1100;  54 N.  W.  811; 
92  N.  W.  58 ;  104  N.  W.  319 ;  10  Wall.  604, 19  L.  Ed.  1008; 
60  S.  W.  10;  3  S.  W.  486;  74  S.  W.  72;  16  So.  29;  73  S.  W. 
881 ;  79  S.  W.  1013 ;  23  So.  259 ;  122  Fed.  228 ;  135  Fed.  636; 
68S.  E.  19;21L.R.  A.409. 

II.  The  bonding  company  ratified  the  act  of  the 
agents  at  Wynne  in  executing  the  bond. 

When  the  principal  learns  that  his  agent  has  exceeded 
his  authority,  the  former  must  act  promptly  if  he  desires 
to  repudiate,  and  such  repudiation  must  consist  of  notice 
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given  to  the  third  party.  A  mere  wrangle  between  the 
principal  and  agent  is  not  sufficient.  96  Ark.  505;  60 
Mich.  150;  26  lU.  447;  96  U.  S.  640;  11  Ark.  189;  99  Ark. 
358;  50  Ark.  458;  13  Fed.  74;  11  S.  W.  1024;  97  Pac.  433; 
47  Pac  721 ;  49  Atl.  1121 ;  80  N.  W.  48 ;  69  Pa.  St.  426 ;  139 
Pac.  234 ;  10  Ala.  755 ;  69  Ala.  373 ;  70  Ky.  334 ;  70  Mo.  290 ; 
58  Tenn.  579 ;  43  Vt.  133 ;  40  Wis.  431 ;  51  Miss.  21. 

Hawthorne  d  Hawthorne,  for  appellees. 

1.  Appellants  were  guilty  of  conversion,  and  the  evi- 
dence clearly  shows  that  the  appellant  bank  entered  into 
the  conspiracy  as  fnUy  and  completely  as  either  of  the 
other  defendants.  Pomeroy,  Equity  Jur.  1048 ;  75  N.  Y. 
547;  29  L.  R.  A.  (N.  S.)  908;  18  L.  R.  A.  (N.  S.)  630;  21 
Ark.  260;  31  Ark.  272. 

2.  On  behalf  of  the  sureties  in  the  first  and  second 
bonds,  we  submit  the  question  which  set  of  sureties,  if 
either,  is  secondarily  liable  for  the  $1,000  and  the  $13,- 
000.    See  13  Mass.  208. 

The  sureties  are  not  liable  for  interest  on  the  money 
until  after  a  proper  demand  was  made  upon  them  or  their 
principal  for  delivery  of  the  money.  29  L.  R.  A.  (N.  S.) 
362 ;  55  W.  381. 

They  are  not  liable  upon  either  bond  for  any  sum  of 
money  which  was  tendered  to  the  county  court  on  July  29, 
1912;    1  L.  R.  A.  118,  and  notes. 

Bradshaw,  Rhoton  &  Helm,  for  Massachusetts  Bond- 
ing &  Insurance  Company. 

1.  The  authority  of  Ogan  and  Daltroff  as  agents 
was  in  writing  and  was  limited  to  the  execution  of  only 
two  or  three  kinds  of  bonds  and  in  limdted  amounts.  Whait- 
ever  authority  they  had  was  fully  disclosed  to  the  county 
judge.  The  agents  at  Wynne  were  special  agents.  Per- 
sons dealing  with  special  agents  must  look  to  their  author- 
ity. 17  Ark.  154;  23  Ark.  411;  74  Ark.  557;  92  Ark.  315; 
81  Ark.  202;  104  Ark.  150;  105  Ark.  Ill;  34  Ark.  246;  41 
Ark.  177;  51  Ark.  483;  62  Ark.  33;  65  Ark.  144;  105  Ark. 
680;  96  Ark.  105. 

2.  There  was  no  ratification  of  the  execution  of  this 
bond.    Ratification  must  'be  made  with  fuU  knowledge  of 
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the  material  circumstances  and  facts,  and  ignorance  of 
such  material  facts  will  render  an  alleged  ratification  in- 
effectual.  64Ark.  217;  29  Ark.  131;  11  Ark.  189. 

Habt,  J.  At  the  general  election  in  September,  1908, 
A.  H.  Hammett  was  elected  treasurer  of  Cross  County. 
He  duly  qualified  as  such  treasurer  and  executed  a  bond 
in  the  sum  of  $50,000  with  F.  D.  Rolf e  and  others  as  hifl 
sureties.  At  the  general  election  in  1910  he  was  again 
elected  treasurer  and  executed  a  second  bond  in  the  sum 
of  $65,000  with  W.  H.  Harrell  and  others  as  his  sureties. 
In  the  summer  of  1912,  during  his  second  term  of  office, 
he  made  a  settlement  with  the  county  court,  and  the  sure- 
ties on  his  first  and  second  bond  were  released.  He  then 
executed  anew  bond  in  the  sum  of  $80,000,  which  purported 
to  have  been  signed  by  the  Massachusetts  Bonding  &  Ifi- 
surance  Company  as  his  surety.  There  arose  a  question 
as  to  whether  the  Massachusetts  Bonding  &  Insurance 
Company  had  authorized  its  agents  to  sign  the  bond  and 
at  the  same  term  of  the  county  court  an  order  was  made 
setting  aside  the  former  order  releasing  the  sureties  on 
the  first  and  second  bond.  Subsequently,  it  was  ascer- 
tained that  Hammett  had  defaulted  in  his  office  as  treas- 
urer of  Cro6s  County,  and  the  amount  of  such  defalcation 
was  ascertained  to  be  more  than  $21,000.  The  present  ac- 
tion was  instituted  by  the  State  of  Arkansas  for  the  use  of 
Cross  County  against  the  sureties  on  Hammett 's  first  and 
second  bond,  the  Massachusetts  Bonding  &  Insurance 
Company,  J.  C.  Hooten,  L.  C.  Going,  the  Merchants  & 
Planters  Bank  &  Trust  Company,  who,  it  is  alleged,  con- 
verted to  their  own  use  funds  belonging  to  the  comity  and 
in  the  custody  of  said  treasurer  to  the  amount,  principal 
and  interest,  of  something  over  $14,000,  and  against  J.  H. 
Hammett  and  the  Bank  of  Conmierce  of  Earle,  Arkansas, 
who,  it  is  alleged,  converted  to  their  own  use  funds  of  the 
county  in  the  custody  of  said  treasurer  to  the  amount  of 
$1,000  and  the  accrued  interest. 

The  chancellor  found  that  A.  H.  Hammett,  as  treas- 
urer of  Cross  County,  had  defaulted  in  the  sum  of  over 
$21,000,  and  the  correctness  of  this  finding  is  oonceded. 
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The  chancellor  also  found  that  L.  C.  Going,  J.  C. 
Hooten  and  the  Merchants  and  Planters  Bank  &  Trust 
CoDipany,  of  Harrisburg,  Arkansas,  were  primarily  lia- 
ble for  the  amount  of  money  which  it  is  alleged  they  con- 
verted and  judgment  was  rendered  against  them  for  that 
sum. 

The  diancellor  also  found  that  J.  H.  Hanmiett  was 
primarily  liable  for  the  sum  of  $1,000  and  interest,  which 
it  is  alleged  he  and  the  Bank  of  Commerce,  of  Earle,  Ark- 
ansas, converted  to  their  own  use,  and  judgment  was  ren- 
dered against  him  for  that  amount,  and  the  Bank  of  Com- 
merce was  discharged  from  any  liability  thereon. 

The  chancellor  found  that  much  the  greater  part  of 
the  defalcation  of  the  treasurer  occurred  during  the  term 
of  hie  first  bond  and  judgment  was  rendered  against  the 
sureties  on  that  bond  in  the  sum  of  over  $17,000. 

Judgment  was  rendered  against  the  sureties  on  the 
second  bond  for  the  defalcation  which  occurred  during  his 
second  term  of  office. 

The  chancellor  held  that  the  Massachusetts  Bonding 
ft  Insurance  Company  had  never  signed  the  bond  for 
which  it  was  sought  to  be  held  liable,  and  had  never  au- 
thorized its  agents  to  do  so.  Judgment  was  rendered  dis- 
missing the  complaint  against  the  bonding  company. 

The  case  is  here  on  appeal. 

It  is  contended  by  counsel  for  Going,  Hooten  and  the 
Merchants  &  Planters  Bank  &  Trust  Company,  of  Harris- 
burg, that  they  are  not  liable  for  the  amount  for  which 
judgment  was  rendered  against  them. 

On  the  question  of  their  liability,  M.  H.  Frayser, 
cashier  of  the  bank,  testified,  substantially,  as  follows : 

I  have  been  cashier  of  the  Merchants  &  Planters^ 
Bank  since  November,  1906 ;  in  July,  1912,  J.  C.  Hooten, 
who  was  then  sheriff  and  collector  of  Poinsett  County, 
was  also  president  of  the  bank,  and  had  been  for  about 
two  months  prior  to  that  time ;  he  continued  as  president 
until  January,  1913 ;  L.  C.  Going  was  at  the  time  a  direc- 
tor of  the  bank,  and  was  its  attorney ;  on  July  26, 1912,  the 
bank,  through  me  as  its  cashier,  issued  a  ^aft  for  $13,- 
000  payable  to  the  order  of  A.  H.  Hammett.    The  draft 
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was  drawn  upon  the  Mechanics- American  National  Bank 
of  St.  Louis,  our  correspondent  there;  Mr.  Hooten  gave 
hi6  check  on  funds  in  the  bank  in  his  custody  as  collector 
of  Poinsett  County  for  the  amount;  my  recollection  is  that 
his  check  was  payable  to  the  ibank,  and  not  to  Hammett; 
I  gave  the  drafit  to  Mr.  Hooten ;  if  the  draft  had  taken  its 
regular  course,  it  would  have  been  sent  to  the  bank  on 
which  it  was  drawn ;  the  draft  did  not  take  that  course, 
but  was  returned  to  the  ibank  three  or  four  days  after  it 
was  drawn ;  the  ledger  shows  that  it  was  returned  July  30, 
1912;  the  draft  when  it  was  returned,  was  endorsed  by 
A.  H.  Hammett,  individually,  to  himself  as  treasurer;  I 
knew  Mr.  Hammett  personally  and  bad  met  him  and  Mr. 
Going  at  Wynne  some  three  or  four  weeks  before  this 
time,  but  did  not  talk  about  the  alleged  shortage  of  Mr. 
Hammett  with  him;  Mr.  Going  spoke  to  me  about  the 
shortage  a  week  or  two  before  the  draft  was  issued ;  Going 
was  Mr.  Hammett 's  attorney,  and  I  knew  from  what  he 
told  me  that  Hammett  would  need  some  money  in  settling 
with  the  county  court  of  Cross  County,  as  treasurer. 

J.  C.  Hooten  testified:  The  draft  in  question  was 
drawn  at  my  solicitation,  and  was  delivered  by  the  cash- 
ier to  me ;  I  gave  it  to  L.  C.  Gk)ing;  he  told  me  he  wanted 
to  borrow  it  for  A.  H.  Hammett ;  I  returned  the  draft  to 
the  bank  on  July  30,  1912 ;  it  was  either  delivered  to  me 
by  Mr.  Going  or  I  received  it  through  the  mail ;  I  knew 
that  there  was  a  rumor  with  reference  to  Hanmiett^s 
shortage,  and  that  there  was  a  great  deal  of  discussion 
about  it;  I  refused  to  let  Hammett  have  the  money  as 
treasurer,  but  agreed  to  let  him  have  it  as  an  individual; 
there  was  no  understanding  as  to  whether  the  draft  should 
go  through  the  regular  course  and  be  cashed  at  the  Si 
Louis  bank  on  which  it  was  drawn;  I  was  told  that  I 
would  get  the  money  back  in  a  short  time ;  I  was  at  Wynne 
the  day  the  settlement  of  Hammett  was  made  with  the 
county  judge  on  July  29, 1912,  and  was  in  the  courthouse 
a  part  of  the  time  while  the  settlement  was  being  made; 
neither  Mr.  Hammett  nor  Mr.  Going  gave  me  any  written 
memoranda  that  the  money  had  been  <borrowed ;  I  trusted 
to  Mr.  Going's  word  that  it  would  be  returned;  after  the 
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settlement  was  made  in  the  courthouse  at  Wynne,  Going 
and  I  got  in  an  automobile  and  came  back  to  Harrisburg; 
we  came  by  Mr.  Hammett 's  house,  and  Ooing  went  in  and 
talked  to  him  a  few  minutes;  I  knew  that  the  draft  en- 
abled Mr.  Hammett  to  make  his  settlement  with  the 
coimty  court  because  I  heard  them  talking  about  it  during 
the  settlement. 

The  draft  was  introduced  in  evidence  and,  with  the 
endorsements,  is  as  follows : 
'^MERCHANTS  AND  PLANTERS  BANK  &  TRUST 

CJOMPANY. 
^'Merchants  &  Planters  Bank.  No.  7912. 

^*  Harrisburg,  Arkansas,  July  26, 1912. 

**Pay  to  the  order  of  A.  H.  Hammett  $13,000  (thir- 
teen  thousand)  dollars,  in  current  funds.  M.  H.  Frayser, 
CasMer. 

**To  Mechanics-American  National  Bank,  St.  Louis, 
Mo. 

(Endorsed.)  "Pay  to  the  order  of  A.  H.  Haanmett, 
treasurer  of  Cross  County,  Arkansas.^*  (Signed)  A.  H. 
Hammett.  Pay  to  the  order  of  J.  O.  Hooten  (then  comes 
a  space,  beneath  which  is  written  **  Treasurer  of  Cross 
County,  Arkansas.'')  ^ 

L.  C.  Going  testified  as  follows:  I  was  Hammett 's 
attorney  and  think  the  draft  in  question  was  returned  by 
mail  to  Mr.  Hooten  by  Mr.  Hammett;  I  am  sure  I  did  not 
receive  it  from  Hammett ;  Mr.  Hooten  delivered  the  draft 
to  me  at  Wynne  and  the  draft  was  used  in  making  the  set- 
tlement of  Hammett,  as  treasurer,  with  the  county  court 
of  Cross  County ;  I  had  learned  that  $13,000  would  be  re- 
quired by  Mr.  Hammett  to  make  his  settlement  as  treas- 
urer, and  arranged  to  get  the  money  for  that  purpose; 
the  draft  was  payable  to  A.  H.  Hanunett,  individually, 
and  he  was  required  by  the  county  court  to  endorse  the 
draft  to  himself  as  treasurer. 

i(l-2)  Under  this  state  of  facts  it  can  not  be  doubted 
that  the  draft  was  converted  by  Going  and  Hooten.  '*Any 
distinct  act  of  dominion  wrongfully  exerted  over  one^s 
property  in  denial  of  his  right  or  inconsistent  with  it,  is  a 
conversion.'^    Cooley  on  Torts  (3  ed.),  vol.  2,  p.  859. 
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**  Anything  which  is  the  subject  of  property,  and  is  of 
a  personal  nature,  is  the  subject  of  conversion* "   Id.  856. 

(3)  From  the  above  testimony  it  appears  that 
Ooing  procured  Hooten  to  arrange  to  get  $13,000  for 
Hammett  to  use  in  his  settlement  bjb  treasurer  with  the 
ijounty  court.  Hooten  procured  «ttie  cashier  of  the  bank  to 
i«sue  a  draft  upon  a  bank  in  St.  Louis  for  the  sum  of  $13,- 
000,  payable  to  A.  H.  Hanamett,  individually.  This  draft 
was  delivered  to  Ooing  for  the  purpose  of  being  delivered 
to  Hammett  to  be  used  in  his  settlement.  When  the  draft 
was  delivered  to  Hammett  it  became  his  individual  prop- 
erty and  represented  that  much  m^oney.  The  county  court 
would  not  accept  a  draft  i>ayable  to  Hammett  individually 
in  his  settlement  as  treasurer  of  the  county;  Hammett 
then  endorsed  the  draft  to  himself  as  treasurer  of  the 
county,  and  the  countj  judge  accepted  the  draft  in  settle- 
ment. By  this  endorsement,  Hammett  transferred  the 
funds  from  himself  as  an  individual  to  himself  as  treas- 
urer of  the  county.  As  such  treasurer,  he  was  custodian 
of  the  funds  of  the  county  iand  the  money  represented  by 
the  draft  thereafter  belonged  to  the  county.  Neither 
Hammett,  Hooten  or  Going  had  any  right  to  it.  When 
they  returned  the  draft  to  the  bank  at  Herrisburg  witiiont 
collecting  it  and  placing  it  to  the  credit  of  Cross  Coimty, 
they  converted  the  money  represented  by  the  draft  to 
their  own  use  and  became  liable  for  it  to  the  State  for  the 
use  of  the  county. 

(4)  It  is  contended,  however,  that  the  bank  at  Har- 
risburg  is  not  liable.  We  think  it  is  liable  for  two  rea- 
sons :  in  the  first  place,  the  cashier  of  the  bank  knew  that 
Hammett  was  reported  to  be  short  in  his  accounts  as 
treasurer  of  the  county  and  that  the  draft  was  procured 
to  be  used  in  his  settlement  with  the  county  court.  The 
cashier  of  the  bank  is  its  chief  executive  officer,  through 
whom  its  financial  operations  are  conducted,  and  by  whom 
its  debts  are  received  and  paid  and  its  securities  taken 
and  transferred.  By  virtue  of  his  office,  he  is  generally 
entrusted  with  the  bank's  funds  and  securities,  and 
charged  with  the  duty  of  superintending  its  books,  pay- 
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ments  and  reeeijytB  as  a  moneyed  institution.  Mitchie  on 
Banks  and  Banking^  vol.  1,  section  54;  Id.,  section  102;  3 
B.  C  L.,  section  71,  page  444. 

It  follows  that  the  knowledge  of  the  cashier  wa»  the 
knowledge  of  the  'bank.  The  cashier  knew  that  the  ftmds 
were  loaned  that  Hanunett  might  make  his  settlement  as 
treasnrer  of  Cross  Connty  with  the  county  court,  and 
tiierehy  make  good  a  shortage  in  his  account.  The  bank, 
therefore,  knew  that  the  money  represented  by  the  draft 
was  to  become  the  property  of  Cross  County,  and  that 
thereafter  Hammett  would  have  no  title  to  the  money, 
and  would  only  be  entitled  to  hold  it  as  custodian  for  the 
cotmty  by  virtue  of  his  office  as  treasurer. 

Hence,  we  are  of  the  opinion  that  under  the  facts  in 
this  case,  the  bank  was  also  liable  for  the  conversion  of 
the  draft.  In  addition  to  this  it  will  'be  noted  that  the 
county  court  required  Hammett  to  endorse  the  draft  and 
make  it  paya)ble  to  himself  as  treasurer  of  Cross  County. 
When  the  draft  was  delivered  back  to  Hooten,  it  was  not 
again  endorsed  by  Hammett.  It  was  endorsed  by  Hooten 
as  treasurer  of  Cross  County.  Hooten  was  not  treasurer 
of  Cross  County,  but  was  sheriff  and  collector  of  Poinsett 
Connty.  It  was  evidently  the  intention  to  have  Hammett 
endorse  the  check  back  as  treasurer  of  Cross  County,  but 
he  did  not  do  so,  and  the  draft  was  returned  to  Hooten  un- 
endorsed by  him. 

(5)  It  is  well  settled  that  the  purchaser  of  a  check 
who  obtains  title  without  the  endorsement  by  the  payee 
holds  it  subject  to  all  equities  and  defenses  existing  be- 
tween the  original  parties,  even  though  he  has  paid  full 
consideration  without  notice  of  the  existence  of  such  equi- 
ties and  defenses.    5  R.  C.  L.,  par.  59,  p.  536. 

(6)  The  draft,  by  the  endorsement  of  Hammett  as 
an  individual  to  himself  as  treasurer  of  the  county,  be- 
came the  property  of  the  county.  It  was  not  thereafter 
endorsed  by  Hammett  either  individually  or  as  treasurer 
of  the  county,  and  when  the  cheek  was  returned  to  the 
bank  at  Harris-burg  in  this  condition,  the  bank  was 
charged  with  knowledge  that  the  draft  was  the  property 
of  Cross  County  because  that  fact  was  apparent  from  the 


Digitized  by 


Google 


346  HooTEN  V.  State,  Use  Cross  County.  [119 

face  of  the  draft,  and  the  endorsements  thereon.  Webster 
V.  Carter,  99  Ark.  458.  Quincy  Mutual  Fire  Ins.  Co.  v. 
International  Trust  Go.  (Mass.)  104  N.  E,  845;  Franklin 
Savings  Bank  v.  Intematidnal  Trust  Co.  (Mass.),  102  N. 
E.  363. 

(7)  It  will  !be  noted  that  the  dmft  was  returned  to 
the  bank  at  Harrisbnrg  on  July  30,  1912,  and  was  there- 
after claimed  to  be  the  property  of  the  bank.  The  chan- 
cellor charged  the  bank,  Hooten  and  Going  with  interest 
at  the  rate  of  6  per  cent  i)er  annum  from  that  date,  and  it 
is  urged  by  their  counsel  that  this  was  error.  The  reason 
given  is  that  on  unliquidated  demands  interest  is  not  re- 
coverable. A  sufficient  answer  to  that  argument  is  to  say 
that  the  amoimt  recovered  was  not  an  unliquidated  de- 
mand. It  was  definite  and  certain.  Besides  that,  this 
court  has  uniformly  held  that  interest  may  be  added  on 
property  converted  from  the  date  of  the  conversion. 

It  is  next  contended  by  counsel  for  the  State  that  the 
Bank  of  Commerce,  of  Barle,  Arkansas,  is  liable  for  the 
$1,000  draft  issued  by  it  to  James  H.  Hammett  on  July  26, 
1912,  and  in  this  contention  we  think  counsel  are  correct. 
The  draft  as  issued  was  payable  to  A.  H.  Hammett  or  or- 
der. He  endorsed  it,  **Pay  to  the  order  of  A.  H.  Ham- 
mett, treasurer  of  Cross  County,  Arkansas.  (Signed)  A. 
H.  Hammett."  No  other  endorsement  api>ears  on  it. 
When  the  draft  was  returned  to  the  bank  oh  August  5,  the 
letter  **J"  had  been  written  over  the  letter  ** A"  in  the 
name  of  A.  H.  Hammett,  preceding  the  words,  **  treasurer 
of  Cross  County,  Arkansas.''  The  alteration  is  shown  to 
be  clearly  apparent.  Following  the  name  A.  H.  Hammett, 
the  words  ** treasurer  of  Cross  County"  had  been  erased. 
The  original  words,  however,  are  shown  to  be  clearly  dis- 
cernible and  were  so  to  the  cashier  and  bookkeeper  of  the 
bank  when  the  draft  was  presented  to  them  while  on  the 
witness  stand. 

Under  the  authorities  which  we  have  already  cited, 
the  bank  was  charged  with  notice  of  these  alterations,  and 
if  inquiry  had  been  made,  the  information  that  the  draft 
had  already  become  the  property  of  Cross  County  would 
have  been  obtained.    Therefore,  the  bank  took  it,  upon 
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its  return,  subject  to  the  rights  of  Cross  County.  In  short, 
the  erasures  and  interlineations  on  the  endorsement 
^owed  that  the  check  had  been  tnansferred  to  the  treas- 
urer of  Cross  County,  and  had  thereby  become  the  prop- 
erty of  the  county. 

For  this  reason  the  'bank  is  liable  and  the  chancellor 
erred  in  rendering  judgment  in  its  favor. 

(8)  It  is  also  contended  by  counsel  for  the  State 
that  the  Massachusetts  Bonding  &  Insurance  Company  is 
liable  on  the  bond  purported  to  have  been  executed  by  it. 
In  this  contention  we  think  counsel  are  in  error.  It  ap- 
pears from  the  record  that  the  company  had  a  local  agent 
and  A  local  attorney  in  the  town  of  Wynne,  and  that  appli- 
cation was  made  to  them  to  execute  a  bond  as  surety  for 
Hanomett  as  treasurer  of  Cross  County.  Hammett  had 
been  required  by  the  county  court  to  execute  a  new  bond 
and  fifteen  days  had  been  given  him  within  which  to  exe- 
cute it.  On  the  last  day  he  approached  the  local  agents 
of  the  bonding  company  at  Wynne  for  the  purpose  of  pro- 
curing the  company  to  sign  his  bond  as  surety.  The  local 
agents  informed  him  that  they  had  no  authority  to  exe- 
cute certain  bonds  of  a  designated  amoimt,  and  that  they 
had  no  authority  whatever  to  execute  the  bond  in  question 
for  their  company.  They  testified,  however,  that  they 
called  up  the  general  agent  of  the  company  in  Mississippi, 
and  that  he  told  them  to  execute  the  bond  and  send  it  for 
their  approval.  The  general  agent  of  the  company  in  Mis- 
sissippi testified  that  he  did  not  talk  with  them  on  the  oc- 
casion in  question,  and  that  he  was  at  that  time  away  on 
his  vacation,  and  not  in  the  town  where  his  office  was 
located. 

In  this  he  is  corroborated  by  the  chief  clerk  in  his 
office,  who  stated  that  he  was  the  person  who  talked  with 
the  local  agents  at  Wynne,  and  said  that  he  distinctly 
told  them  that  they  had  no  authority  to  sign  the  bond  in 
question,  that  his  office  had  no  such  authority,  and  that  the 
bond  would  have  to  be  sent  on  to  the  home  office  for  its 
signature. 

The  general  agent  also  testified  that  he  had  no  au- 
thority to  issue  the  bond  in  question,  and  that  the  clerk  in 


Digitized  by  ^OOQIC 


348  HooTEN  V.  State,  Use  Cross  County.  [119 

his  office  was  only  given  authority  to  sign  his  name  to  such 
papers  as  he  himself  had  power  to  sign.  It  was  shoim 
that  the  county  judge  had  knowledge  of  the  limitation  of 
the  authority  of  the  agents  ^bef  ore  he  approved  the  bond. 

The  chancellor  found  that  the  agents  had  no  author- 
ity either  real  or  apparent  to  execute  the  bond,  and  we 
think  his  finding  is  not  against  the  preponderance  of  the 
evidence. 

(9)  Again  it  is  contended  that  the  bonding  company 
ratified  the  execution  of  the  bond,  but  we  think  it  is  ap- 
parent from  the  record  that  it  did  not  do  so.  Sometime 
after  the  bond  was  executed  and  approved  by  the  county 
court  it  came  to  the  knowledge  of  the  company  that  it  was 
reported  to  have  executed  such  a  bond,  and  it  took  imme- 
diate steps  to  repudiate  any  such  action  on  its  part  and 
disclaimed  any  authority  on  the  part  of  its  agents  to  exe- 
cute such  a  "bond.  It  communicated  at  once  with  ite  gen- 
eral agent  in  Mississippi,  who  was  thought  to  have  di- 
rected the  execution  of  the  bond,  and  he  at  once  repudi- 
ated any  knowledge  that  it  had  been  executed.  These 
facts  were  at  once  comjmunicated  to  the  county  court  of 
Grose  County. 

Under  these  circumstances  we  do  not  think  the  bond- 
ing company  can  be  said  to  have  ratified  the  action  of  its 
agent  in  executing  the  bond,  and  are  of  the  opinion  that 
the  chancellor  was  correct  in  holding  that  the  bonding 
company  was  not  liaible. 

It  appears  from  the  record  that  all  the  defalcations 
for  which  the  chancellor  held  the  sureties  on  the  first  bond 
occurred  during  Hammett's  first  term  in  office,  and  for 
that  reason  the  chancellor  correctly  held  the  sureties  on 
that  bond  liable. 

It  appears  also  that  a  certain  part  of  the  defalcation 
occurred  during  Hammett's  second  term  in  office  and  the 
chancellor  correctly  held  the  sureties  on  that  bond  liable 
therefor. 

The  record  in  the  case  is  voluminous,  and  we  have 
not  attempted  to  set  out  the  testimony  which  was  before 
the  chancellor  in  detail.  We  believe,  however,  that  we 
have  set  out  the  substance  of  the  testimony  applicable  to 
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the  issues  raised  by  the  appeal.  We  have  examined  and 
considered  the  whole  record  carefully,  and  hav«  reached 
the  conclusion  that  the  decision  of  the  chancellor  was 
correct  except  as  to  the  liability  of  the  Bank  of  Commerce 
of  Earle,  as  indicated  in  the  opinion.  The  decree  of  the 
chancellor  will,  therefore,  be  aflSrmed  except  in  that  re- 
gard, and  that  part  of  the  decree  will  be  reversed  and 
judgment  will  be  entered  here  in  favor  of  the  State  for  the 
use  of  Cross  County  against  the  Bank  of  Commerce  of 
Earle,  Arkansas,  for  the  sum  of  $1,000,  with  interest 
thereon  at  the  rate  of  6  per  cent  from  August  5, 1912,  the 
date  on  which  the  draft  was  returned  to  the  bank  and  con- 
verted by  it  to  its  own  use. 


St.  Louis,  Ieon  Mountain  &  Southern  Railway  Company 

v.  Steel. 

Opinion  delivered  June  21, 1915. 

1.  AfASTBB  AND   SERVANT — ^INJUBY  TO   8EBVANT — NBGUOENOB — DBATH   DU« 

TO  iNTBBVENiNo  CATJSB. — Deceased  was  injuired  by  the  act  of  bto  em- 
ployer, defendant  !rai]:way  company,  while  he  was  acting  in  the 
course  at  hie  •em^loymettt;  about  a  year  fhereaflter,  deceased  con- 
•toracted  typhoid  fever  and  died.  Held,  typhoid  fever  being  the  cause 
of  deceased's  death,  the  defendant  could  not  ibe  held  liable  therefor, 
even  though  deceased's  physical  condition  had  been  weakened  by 
the  former  injury. 

2.  Master  and  sebvant — death  op  servant  from  intervening  cause — 
DAMAGES  FOR  INJURY. — Under  .the  facts  above,  there  might  be  a  re- 
covery of  the  damages  occasioned  by  the  injury,  up  to  the  time 
of  the  death  of  deceased. 

8.  Master  and  servant — ^injury  to  servant — ^abrogation  of  rule. — 
An  employee  of  defend€UDut  railway  company  was  injured,  whUe 
working  imder  a  freigth  car,  he  having  failed  to  set  out  the  signal 
re<iuired  <by  the  company  for  his  protection,  showing  that  he  was 
working  there;  held,  the  evidence  did  not  show  that  the  defendant 
had  such  knowledge  of  the  violation  of  the  rule  as  to  amount  to 
an  abrogation  thereof. 

4.  Master  and  servant — ^injtury  to  servant — ^abrogation  of  rule. — 
Where  a  master  makes  a  rule  for  the  protection  of  its  servants,  and 
an  employee  was  injured  after  having  failed  to  observe  said  rule, 
nothing  done  by  the  master,  tending  to  lead  the  servant  to  violate 
the  rule,  short  of  abrogation  thereof,  would  render  the  master  liable 
fior  e  resulting  injury. 
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Appeal  from  Saline  Circuit  Court;  W.  H.  Evans, 
Judge;  reversed. 


STATEMENT  BY  THE  COURT. 

This  is  a  suit  by  the  administrator  of  the  estate  of  B. 
D.  Steely  for  damages  to  his  estate  and  to  his  widow  and 
children,  for  personal  injuries  to  him,  alleged  to  have 
been  caused  by  the  negligence  of  the  railroad  company,  ^ 

and  to  have  produced  his  death. 

The  answer  denied  the  allegations  of  the  complaint 
and  pleaded  as  defenses  thereto  assumed  risk  and  con- 
tribuitory  negligence  on  the  part  of  deceased. 

It  appears  from  the  testimony  that  B.  D.  Steel  was  in  ^^ 

the  employ  of  the  railroad  company  as  a  car  repairer  in 
October,  1912,  and  while  some  switching  was  being  done  at 
Benton,  was  directed  by  the  foreman  of  the  repair  gang, 
Sam  McDonald,  to  repair  some  rods  under  certain  cars 
that  were  in  bad  order,  and  while  they  were  standing  upon 
the  passing  track.  He  and  Martin,  the  man  working  with 
him,  went  some  200  feet  and  got  the  rods  and  went  under 
the  cars  to  make  the  repairs,  and  before  they  had  finished, 
another  train  switohing,  ibadked  in  on  the  track  to  couple 
on  to  the  string  of  cars  in  which  was  the  car  being  re- 
paired. They  shoved  the  cars  down  two  or  three  car- 
lengths,  moving  slowly,  at  the  rate  of  about  a  mile  an 
hour.  There  was  no  blue  flag  put  out  by  the  car  re- 
pairers as  the  rules  of  the  company  required,  to  indicate 
that  men  were  at  work  upon  the  car,  and  to  protect  them 
against  its  being  moved  until  the  repairs  were  completed. 

Lilbum  Wright  testified  that  he  was  present  when 
the  injury  occurred,  working  on  the  dirt  train ;  that  he  had 
come  over  from  Bryant,  unloaded  a  train  load  of  dirt 
between  there  and  Benton  and  was  shoved  in  on  the 
passing  track;  that  the  foreman  of  the  repair  gang, 
McDonald,  told  Steel  and  Martin  to  go  under  cer- 
tain cars  and  repair  the  brake  rods,  or  some 
other  rods  imder  them;  that  on  account  of  the 
scarcity  of  cars,  they  did  not  switch  them  out  of  the 
train,  and  that  they  could  put  the  rods  on  while  they  were 
putting  other  bad  order  cars  on  the  repair  track.    "They 
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went  and  got  the  rods  and  brought  them  back,  and  Mr. 
Steel  said  something  about  the  danger  of  going  under  the 
cars,  so  McDonald  told  Mr.  Steel  to  go  ahead  and  put  the 
rods  under  there,  and  I  will  look  after  you ;  and,  while  this 
waa  being  done,  another  engine  came  in  from  the  back  end 
and  shoved  these  cars  up  some  two  or  three  car-lengths. 
At  the  time  when  the  oars  were  being  shoved.  Steel  was 
under  the  car,  I  presume.  I  saw  him  go  under  the  car  to 
put  the  rods  under  there  and  never  paid  any  more  atten- 
tion until  I  heard  somebody  halloo.  This  attracted  my  at- 
tention, and  I  looked  around  and  saw  Martin  giving  a  stop 
signal.  About  that  time  Steel  came  out  from  under  the 
car,  just  about  the  time  the  car  stopped.  1  can  not  recall 
just  what  Steel  said  when  he  came  out,  but  he  was  making 
a  howl  at  McDonald  about  not  looking  out  for  him.  While 
this  was  going  on,  McDonald  was  right  there  with  me, 
close  enough  to  see  this  man  and  know  what  was  going  on, 
not  more  than  twenty  or  thirty  feet  away.  While  Steel 
went  under  the  car,  he  stayed  right  around  there,  and  was 
in  plain  view  all  that  time.'* 

McDonald  testified  that  he  was  car  foreman  for  the 
raDroad  company  at  Benton ;  that  Rhad  Steel  was  work- 
ing under  him,  had  been  for  about  forty-five  days ;  that 
they  were  cutting  down  a  grade  at  Bryant  and  the  crew 
would  bring  over  to  Bryant  a  train  of  loaded  cars,  and 
the  other  crew  would  unload  them.  He  discovered  that  a 
couple  of  cars  had  rods  off  of  them  and  two  others  had  the 
draw  bars  in  bad  order ;  and  ordered  the  latter  set  on  the 
repair  track,  and  told  Rhad  Steel,  the  deceased,  and  Mar- 
tin to  put  on  the  rods  and  where  to  get  them,  telling  them 
first,  ** Don't  ever  go  under  a  cut  of  cars  without  putting 
the  blue  flag  out. ' '  He  said  he  told  the  workmen  this  every 
morning,  and  they  were  given  a  card  each  day  with  the 
rule  printed  thereon  as  follows:  ** Examine  personally 
scaffolding,  tackle  and  all  other  appliances  before  trusting 
them.  If  your  duties  require  you  to  go  around,  under  or 
on  oars,  protect  yourself  with  blue  signals." 

Witness  said  the  repairers  went  under  the  cars  with- 
out putting  up  the  flag  and  the  extra  backed  into  the  cut 
of  cars  on  which  they  were  working.   He  was  standing  by 
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**the  cut  of  cars,*'  and  did  not  know  they  had  been  moved 
until  he  heard  Martin  call  oat,  or  laugh,  and  tamed 
around  and  saw  Bhad  Steel  lying  upon  1^  trass  rods 
kicking.  The  cars  moved  a  couple  of  car-lengths,  when  the 
train  stopped,  Bhad  got  out  from  under  the  car  and  came 
by  and  said,  **I  will  see  what  right  they  have  to  butt  in  to 
a  cut  of  cars  I  was  working  on.*^  I  did  not  know  whether 
they  had  a  flag  up  or  not,  but  do  know  that  if  they  had 
had  a  flag  up,  the  cars  would  not  have  been  moved. 

It  was  the  duty  of  the  man  at  work  repairing 
the  car  to  put  up  the  flag  and  the  man  who  put  it 
up,  took  it  down,  and  no  other  had  the  right  to  remove 
the  flag  where  a  man  was  working.  That  the  foreman 
could  not  take  the  flag  down  that  was  put  up  by  a  person 
working  on  a  car,  and  there  was  suf&dent  space  be- 
tween the  truss  rods  running  lengthwise  of  the  car  and  the 
bottom  of  the  car  for  a  man  to  lie  upon  them,  and  that  was 
where  Steel  was  when  he  saw  him  lying  upon  top  of  the 
rods ;  when  the  car  stopped,  he  saw  him  get  off  of  them. 
The  cars  were  moved  down  slowly,  and  he  could  not  have 
told  they  were  being  moved  if  his  attention  had  not  been 
attracted  by  Martin  hollering  or  laughing,  and  turned  and 
saw  Rhad  kicking  down  there  while  lying  on  the  truss 
rods. 

Witness  stated  he  did  not  see  Ldlbum  Wright  around 
there  at  all  and  that  he  was  twenty-five  or  thirty  car- 
lengths  away ;  that  only  he,  Martin,  and  conductor  Shep- 
pard  were  present.  Denied  making  any  statement  to 
Steel  and  Martin  that  he  would  protect  or  look  out  for 
them  when  they  went  under  the  car  as  testified  by  Wright, 
and  that  Steel  had  made  any  remark  to  him  about  it  being 
dangerous  to  go  under  the  cars ;  said  it  was  not  dangerous 
for  him  to  go  under  the  cars  on  the  passing  track  after 
putting  the  flag  out  as  the  rules  required. 

He  had  seen  some  of  the  boys  going  to  work 
without  the  flag,  but  had  not  seen  Steel  or  others 
doing  it  along  about  that  time ;  that  if  they  did  so,  it  was 
their  own  fault ;  that  the  flags  were  there  in  the  office  to 
be  used,  and  that  they  were  daily  instructed  and  repeat- 
edly told  to  use  them  as  the  rule  directed  when  making 
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repairs.  He  said  that  Steel  did  not  work  long  after  the 
train  bnmped  into  the  cars,  that  he  came  to  where  he  was 
working  on  a  oar,  about  2  or  3  o  'dock,  and  was  told  to  take 
a  sledgehammer  and  knock  the  bolts  out.  He  worked  a 
while  and  knocked  out  one  or  two  and  claimed  that  his 
back  hnrt  him,  and  quit  work. 

Martin,  the  repairer  working  with  Steel,  testified  that 
they  went  to  get  the  bottom  rods  to  put  on  the  cars,  as 
directed  by  McDonald,  the  foreman ;  went  two  or  three 
hxmdred  feet  away  for  them;  that  they  did  not  put  up  the 
blue  flag,  although  the  rule  required  it  done.  He  knew 
what  the  blue  flag  rule  was  and  so  did  Ehad  Steel;  he 
knew  it  was  his  duty  to  put  out  the  blue  flag  before  he 
went  under  the  oar.  ^'I  know  he  knew,  'because  he  was 
told  many  times,  as  I  was,  in  my  presence,  by  McDonald 
about  it,  and  we  also  had  work  cards  upon  which  the  rule 
is  printed.  Rhad  Steel  saw  the  card  and  knew  the  rule, 
and  Mr.  McDonald  did  not  give  us  any  assurance,  or  make 
any  statement  that  he  would  protect  us,  and  that  it'  was 
not  necessary  to  put  up  a  blue  flag.  I  did  not  see  Lillbum 
Wright  anywhere  around  there.  He  was  not  with  me,  and 
Foreman  McDonald  and  Bhad  Steel  when  the  foreman  re- 
qiiested  me  and  Bhad  to  go  and  get  the  materials  and 
make  these  repairs.  He  was  not  with  me  or  Foreman  Mc- 
Donald when  I  came  back  with  the  necessary  materials  to 
make  the  repairs.  The  cars  were  coupled  in  so  easy  at 
the  titiie  that  if  you  had  not  seen  them  move,  you  would 
not  have  known  it.  They  could  not  have  possibly  coupled 
any  easier  than  they  did.  They  moved  the  car  about  a 
mile  an  hour,  I  suppose — just  barely  moving  them.  They 
moved  the  car  between  two  and  three  car-lengths.  I  did 
not  know  they  had  coupled  into  the  cars  until  they  began 
to  move,  and  when  I  observed  that  they  moved,  I  got  out 
and  gave  them  a  stop  signal,  and  they  stopped.  At  this 
time  Bhad  Steel  was  on  top  of  the  rods.  The  truss  rods 
that  hold  the  center  of  a  car.  '*  He  said  they  forgot  to  put 
out  the  flag;  that  he  did  no  think  about  it. 

The  conductor  testified  that  he  did  not  know  any  one 
was  at  work  on  the  cars  when  he  coupled  on  to  them,  and 
had  moved  the  train  about  two  car-lengths  when  he  got 
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the  signal  to  stop,  and  stopped  immediately;  that  there 
was  no  blue  flag  displayed,  and  if  there  had  been,  they 
would  not  have  coupled  into  the  string  of  cars. 

The  testimony  shows  further  that  deceased  went  to 
his  home  after  the  occurrence  that  day ;  complained  of  his 
back  hurting  him ;  and  from  that  time  on  he  complained  of 
suffering  pains  in  his  back,  walked  with  a  stick,  and  waa 
not  able  to  do  any  further  work  and  his  health  continued 
to  decline,  and  his  appearance  indicated  suffering.  That 
he  had  formerly  indulged  in  and  enjoyed  riding  horse- 
back, but  never  rode  again,  and  that  he  went  about  this 
way  until  some  time  in  August,  1914,  when  he  died  from 
typhoid  fever. 

His  widow  testified  that  there  was  a  bruised  place  on 
his  back  and  side  after  he  claimed  to  have  been  injured, 
but  the  only  abrasion  of  the  skin  was  a  small  place  on  the 
side  of  his  head.  That  he  complained  continually  after- 
ward of  pain  in  his  back  and  in  the  following  June  took 
fever  from  which  he  never  recovered. 

The  first  doctor  who  attended  him  after  the  injury 
found  him  in  bed,  complaining  of  his  back,  but  could  dis- 
cover no  symptoms  of  an  injury  except  he  thought  that 
possibly  the  right  side  of  the  muscles  of  the  back  were  a 
little  larger;  that  he  could  discover  no  bruises,  and  did 
not  really  know  what  was  the  matter ;  that  he  never  de- 
tected any  injury  to  his  spine  after  giving  him  the  usual 
examination  therefor.  He  did  not  think  he  was  suffering 
from  any  injury  received  on  the  24th  of  October,  that 
would  have  contributed  to  his  death  in  August,  the  fol- 
lowing year. 

All  the  physicians  testified  that  typhoid  fever  is  a 
germ  disease  caused  by  a  well  known  germ,  and  that  an 
injury  to  the  deceased,  such  as  it  was  claimed  he  received 
in  October,  would  not  have  contributed  to  his  death  with 
typhoid  fever  the  following  August ;  that  there  was  no  re- 
lation whatever  between  typhoid  fever  and  the  injury  and 
the  typhoid  could  not  have  resulted  from  the  injury. 

One  of  the  physicians  stated  that  his  lowered  vitality 
and  weakened  condition  resulting  from  the  injury,  might 
have  caused  him  to  more  easily  become  infected  with  the 
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typhoid  germ  and  render  it  less  likely  that  he  would  re- 
cover from  the  fever. 

There  was  testimony  relative  to  the  earning  capacity 
of  the  deceased,  the  amonnt  he  contributed  to  the  support 
of  his  family,  as  well  as  to  his  exemplary  habits  and  hia 
solicitude  for  the  welfare  and  training  of  his  children,  and 
also  the  testimony  of  some  witnesses  that  they  had  fre- 
quently seen  people  at  work  about  Benton  for  the  railroad 
company  without  displaying  blue  flags. 

The  court  instructed  the  jury,  giving  over  oppellant's 
objections,  instructions  C,  D  and  F,  as  follows : 

C.  Although  you  may  find  that  deceased  was  guilty 
of  contributory  negligence  in  going  under  the  car  with- 
out posting  a  signal  flag,  yet  if  you  further  find  from  the 
evidence  that  defendant's  foreman  knew  of  said  negli- 
gence, and  was  aware  that  deceased  was  in  peril,  and  then 
failed  to  exercise  ordinary  care  to  prevent  the  accident, 
the  defendant  i«  liaible,  notwithstanding  the  contributory 
negligence  of  deceased. 

D.  You  are  instructed  that  decreased  was  not  bound 
by  any  rule  of  defendant  company  which  was  not  brought 
to  his  attention,  or  which  was  habitually  violated  with  the 
knowledge  of  his  superior  oflScers,  and  without  any  effort 
upon  their  part  to  enforce  it,  if  you  find  from  the  evidence 
that  the  rule  was  habitually  violated  with  the  knowledge 
of  deceased's  superior  officer,  and  he  made  no  effort  to  en- 
force it,  or  where  the  usage  and  practice  of  the  defendant 
would  tend  to  mislead  him  in  the  violation  of  the  rule. 

P.  If  you  find  by  a  preponderance  of  the  testimony 
that  the  deceased  was  injured,  and  that  prior  to  the  injury 
he  was  sound  and  free  from  disease,  and  that  by  reason  of 
the  injury  his  health  was  impaired  and  broken  down  to 
such  an  extent  as  to  render  hie  system  more  susceptible 
to  disease  and  less  able  to  resist  it,  and  if  you  further  find 
that  as  a  result  of  such  impaired  condition  of  his  health, 
he  contracted  typhoid  fever,  and  that  death  resulted  from 
such  disease,  then  you  are  instructed  that  you  would  be 
warranted  in  finding  that  his  death  is  legally  attributable 
to  the  accident.** 
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The  jury  returned  a  verdict  in  favor  of  the  adminis- 
trator and  from  the  judgment  the  railway  company  bringB 
this  appeaL 

E.  B.  Kinsworthy,  W.  R.  Donham  and  T.  D.  Crowr 
ford,  for  appellant. 

1.  It  was  error  to  give  instructions  C,  B  and  P. 
There  was  no  testimony  that  the  blue  flag  rule  was  habit- 
ually violated  with  the  foreman's  knowledge.  An  occa- 
sional violation  of  a  rule,  or  sporadic  diso^bedience  does 
not  constitute  an  abrogation  of  a  rule.  The  acts  of  ser- 
vants who  do  what  they  know  is  prohibited,  or  fail  to  do 
what  is  prescribed,  is  negligence,  and  the  proximate  cause 
of  the  injury.  3  Laibatt,  M.  &  S.,  §  1139.  Ordinarily,  the 
question  of  proximate  cause  is  for  the  jury.  104  Aik.  59. 

2.  Decedent  was  engaged  in  interstate  conmieroe. 
178  Fed.  643.  It  was  not  necessary  to  plead  the  Federal 
statute.   229 U.S.  156, 

3.  The  defendant  was  liable  for  the  injury  to  de- 
cedent's 'back,  if  due  to  its  negligence ;  but  not  for  his  suf- 
ferings and  death  due  to  typhoid  fever,  tmless  that  dis- 
ease was  proximately  caused  toy  the  injury.  1  Thompson 
on  Neg.,  §  70.  Where  a  new  and  independent  cause  not 
under  the  control  of  a  wi;ong-doer  intervenes  between  the 
act  and  the  injury,  if  such  intervening  cause  is  not  a  con- 
sequence of  the  original  wrongful  act  and  could  not  have 
been  foreseen  by  the  exercise  of  ordinary  care,  and  but 
for  such  intervening  cause  the  injury  would  not  have  hap- 
pened then  the  latter  is  the  proximate  cause,  and  no  re- 
covery can  ibe  had.  1  White  Pers6nal  Inj.,  §  25.  It  must  ap- 
pear that  the  injury  was  the  natural  and  probable  conse- 
quence of  the  negligence  and  ought  to  'have  been  foreseen. 
69  Ark.  402;  105  U.  S.  249;  89  Ark.  58;  104  Ark.  59;  97  Id. 
160;  229  U.  S.  265;  20  Pa.  St.  171;  194  Id.  24;. 101  N.  W. 
795.  On  the  subject  of  proximate  cause,  see  also,  57  Am. 
602;  19  Id.  631;  30  So.  68;  124  Fed.  113;  63  L.  B.A.  416; 
105  U.  S.  249;  125  N.  Y.  App.  Div.  603;  169  N.  Y.  254;  72 
Atl.  979;  76  Id.  1088;  85  N.  Y.  App.  Div.  370;  83  N.  Y.  • 
Supp.  339 ;  72  Id.  544 ;  42  Id.  789 ;  153  Wise.  637 ;  212  Mass. 
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262;  112  Va.  243;  Malvern  Lbr.  Co.  v.  Sweeny,  116  Ark. 
66. 

Bratton  S  Bratton  and  Gamer  Fraser,  for  appellee. 

1.  The  Federal  act  has  no  application  and  was  not 
pleaded.  There  was  no  proof  that  defendant  was  engaged 
in  interstate  commerce.  299  TT.  S.  156;  115  Ark.  308. 
Courts  do  not  take  judicial  knowledge  as  to  w*hether 
or  not  appellant  was  engaged  in  interstate  commerce.  84 
Ark.  409 ;  100  N.  E.  337 ;  «9  Ind.  199 ;  28  Ind.  429. 

2.  Steel's  death  was  traxjeable  directly  to  his  inju- 
ries. They  were  the  proximate  canse  of  his  death.  81 
Ark.  343 ;  98  Id.  362 ;  106  Id.  92 ;  1  Thompson  on  Negl.,  §  ^ 
56,  59,  153 ;  88  S.  W.  466.  As  to  intervening  events,  see 
1  White  Personal  Inj.,  §  §  24,  25 ;  88  (Tex.)  S.  W.  466;  125 
N.  Y.  App.  Div.  603.  Ajiy  wrongful  act  causing  injury 
from  fire,  water,  disease,  *  *  *,  etc.,  under  circumstances 
which  render  it  probable  that  such  injury  will  occur,  is  a 
primary,  eflSoient  and  prommate  cause  if  harm  ensues.  1 
Suth.  on  Dam.,  §  38,  pp.  42-44;  96  Eng.  Rep.  525; 
89  N.  E.  525 ;  12  Am.  Negl.  Rep.,  234 ;  29  Cyc.  499, 500, 507 ; 
13 €yc.  30;  18  L.  R.  A.  220;  95  Ark.  297;  115  N.  W.  168; 
82  N.  E.  362 ;  46  So.  737 ;  117  N.  W.  37 ;  127  S.  W.  820;  136 
W.  94;  87  Ark.  579. 

3.  In  this  cause  both  the  accident  and  the  disease 
combined  to  bring  about  the  injury  and  death.  83  Ala. 
377 ;  104  Ind.  432 ;  129  Mo.  590 ;  57  Tex.  83 ;  139  S.  W.  59 ; 
224  U.  S.  577 ;  65  S.  E.  848 ;  104  S.  W.  1011 ;  118  Id.  78 ;  61 
Md.  74;  Cooley  on  Torts,  p.  70;  49  Am.  Rep.  168;  36  Fed. 
167,  and  many  others.  One  who  by  negligence  injures  an- 
other as  a  result  of  which  their  system  is  run  down  and 
vitality  lowered  is  responsible  for  the  consequences 
thereof.  212  Mass.  262;  108  Ark.  21;  BidcUe  v.  Jacobs, 
116  Ark.  82,  and  cases  supra. 

4.  Proximate  cause  is  ordinarily  a  fact  for  the  jury. 
104  Ark.  59;  46  Ark.  182. 

Kjbby,  J.,  (after  stating  the  facts).  (1)  It  is  con- 
tended that  the  court  erred  in  giving  each  of  said  instruc- 
tions, and  especially  in  the  giving  of  instruction  numbered 
"P,**  telling  the  jury  that  if  it  found  deceased  was  in- 
jured and  his  health  was  thereby  impaired  to  such  an  ex- 


Digitized  by  ^OOQIC 


St.  Louis,  L  M.  &  S.  Ey.  Co.  v.  Stbbl.  [119 

:  as  to  render  him  more  susceptible  to  disease  and  less 
i  to  resist  it,  and  it  further  foxmd  **that  as  a  result  of 
h  impaired  condition  of  his  health,  he  contracted  ty- 
id  fever,  and  death  resulted  therefrom,  that  it  would 
warranted  in  finding  his  death  was  legally  attributable 
he  injury/' 

It  is  insisted  that  the  railroad  company  could  in  no 
nt  be  held  liable  in  damages  for  the  death  of  deceased, 
ess  its  negligence  would  have  produced  his  death  with- 

the  intervention  of  the  typhoid  fever,  which  it  is 
med  was  not  a  natural  and  probable  consequence  of 
injury. 

Thompson  says :  **  A  person  who,  in  the  prosecution 
St  lawfid  act,  is  guilty  of  negligence  which,  combining 
h  a  subsequent  circumstance  of  an  extraordinary  na- 
e,  produces  an  injury  to  a  third  person,  will  not  be  an- 
jrable  for  the  damages  unless  his  negligence  would 
e  produced  the  injury,  had  not  the  extraordinary  cir- 
istances  supervened.  The  reason  is  that  the  law  holds 
I  liable  for  those  consequences  only  which  were  the  nat- 
1  and  probaible  results  of  his  negligence,  and  which, 
refore,  ought  to  have  been  foreseen  and  anticipated.'' 

**When  a  new,  independent  cause,  not  under  the  con- 
I  of  the  alleged  wrong-doer,  intervenes  between  the  al- 
3d  wrongful  act  and  the  injury,  if  such  intervening 
se  is  not  a  consequence  of  the  original  wrongful  act, 
[  could  not  have  been  foreseen  iby  the  exercise  of  ordi- 
y  care,  and  but  for  euch  intervening  cause,  the  injury 
:he  plaintiff  would  not  have  resulted,  then  the  inter- 
ing  cause  will  be  taiken  to  be  the  proximate  cause  of 

injury,  and  no  recovery  can  be  had  from  the  party 
)  is  not  responsible  for  su-ch  independent  cause. '*  1 
ite,  Per.  Inj.,  25. 

In  Railway  Company  v.  Bragg,  69  Ark.  405,  the  court 
1: 

**It  is  a  fundamental  rule  of  law  that,  to  recover  dam- 
s  on  account  of  the  unintentional  negligence  of  an- 
er,  it  must  appear  that  the  injury  was  the  natural  and 
bable  consequences  thereof,  and  that  it  ought  to  have 
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been  foreseen  in  the  light  of  the  attending  oiroum- 
stanoee/' 

ThiB  rule  was  followed  in  St.  Loids,  I.  M.  d  S.  Ry. 
Co.  V.  Buckner,  89  Ark.  58;  PtUaski  Gas  Light  Co.  v.  Mc- 
Clintock,  97  Ark.  576;  and  Helena  Gas  Co.  v.  Rogers,  104 
Ark.  59. 

**The  general  rule  is  that  a  man  is  answerable  for  the 
consequences  of  a  fault  only  so  far  as  the  same  are  nat- 
ural or  proximate,  and  as  may  on  this  account  be  foreseen 
by  ordinary  forecast,  and  not  for  those  which  arise  from 
a  conjxmction  of  his  fault  with  other  circumstances  of  an 
extraordinary  nature.'*  Morrison  v.  Davis,  20  Pa.  St. 
171;  see,  also,  Milwaukee,  etc.,  Ry.  v.  Kellogg,  94  TT.  S. 
476. 

For  other  cases  holding  the  person,  guilty  of  the  neg- 
ligence causing  the  injury,  not  liable  for  death  thereafter 
resulting  from  some  other  cause,  not  the  natural  and 
probable  consequence  thereof,  or  of  which  it  was  not  the 
proximate  cause,  see  Roach  v.  Kelly,  194  Pa.  24;  Soheffer 
V.  Railroad  Co.,  105  IT.  S.  249;  Peoples  Ry.  Co.  v.  Bald- 
uwi,  72  AtL  979,  76  Id.  1088;  Seifter  v.  The  Brooklyn 
Heights  Rd.  Co.,  169  N.  Y.  254;  Koch  v.  Zimmerman, 
83  N.  T.  Supp.  339,  85  App.  Div.  370;  Hoey  v.  Metro- 
politan St.  Ry.  Co.  72  N.  Y.  Supp.  544;  Allison  v.  Freder- 
icksburg, 112  Va.  243. 

All  human  bodies  are  subject  to  weakness,  disease 
and  death,  and  although  it  was  doubtless  true  as  one  of 
the  physicians  testified,  that  the  vitality  of  Steel  was  so 
lowered  and  hie  system  so  weakened  by  the  suffering  from 
the  injury  caused  him  by  the  negligence  of  the  railroad 
company,  that  he  was  more  susceptible  to  disease  and 
less  able  to  resist  it  than  he  otherwise  might  have  been, 
still  the  verdict  can  not  be  sustained  unless  there  was 
some  testimony  from  which  it  could  be  reasonably  in- 
ferred that  his  death  was  occasioned  by  germs  or  disease 
caused  by  the  injury  or  resulting  from  it  as  the  natural 
and  probable  consequence  thereof. 

The  attending  physician  testified  that  his  death  was 
caused  from  typhoid  fever  almost  a  year  after  the  injury, 
and  all  the  physicians  stated  that  typhoid  fever  could  not 
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lave  been  produced  by  the  injury  nor  as  an  effect  arising 
rom  it,  that  it  was  never  of  traumatic  origin.  So  far  as 
he  law  and  facts  are  concerned,  the  railroad  company, 
hrongh  whose  negligence  the- jury  found  the  injury  oo- 
urred  was  no  more  responsible  for  his  death  by  typhoid 
ever,  and  it  was  no  more  the  natural  and  probable  conse- 
[uence  of  the  injury  than  if  deceased  had  died  from  hav- 
ng  been  shot  with  a  gun  while  in  the  weakened  condition 
aused  by  the  injury. 

His  death  following  such  a  shock,  that  might  not  have 
esulted  but  for  his  lowered  vitality  and  weakened  condi- 
ion,  would  have  been  no  less  proximately  caused  thereby 
han  was  his  death  by  typhoid  fever. 

The  possibility  that  he  succumbed  more  readily  to  the 
lisease  causing  death  than  he  otherwise  would  but  for  the 
njury,  is  insufficient  to  support  the  verdict  and  the  jury 
hould  not  have  been  told  that  if  death  resulted  from  ty- 
phoid fever  contracted  because  of  impaired  health  ocosr 
ioned  by  the  injury,  rendering  his  system  more  liable  to 
he  disease  and  less  able  to  resist  it,  that  it  was  legally  at- 
ributable  to  the  injury. 

The  question  of  proximate  cause  is  one  ordinarily  for 
he  jury,  to  be  determined  as  a  fact  from  the  particular 
ituation  in  view  of  the  facts  and  circumstances  surround- 
ag  it.    PiUaski  Gas  Co.  v.  McClintock,  supra. 

It  is  insisted  that  Memphis,  Dallas  S  Chdf  Rd.  Co.  v. 
Heel,  108  Ark.  14,  is  an  authority  contrary  to  the  doctrine 
bove  announced,  but  such  is  not  the  case.  In  that  case  it 
ms  disclosed  that  the  person  injured  was  already  suffer- 
ng  from  the  disease,  or  that  the  disease  itself  followed  as 
,  probable  consequence  of  the  injury. 

Cyc.  says :  "An  intervening  efficient  cause  is  a  new 
.nd  independent  force  which  breaks  the  causal  connection 
letween  the  original  wrong  and  the  injury.  Such  new 
orce  must  be  sufficient  itself  to  stand  as  the  cause  of  the 
fijnry  •  •  •  such  intervening  acts  must  have  superseded 
he  original  act,  or  been  itself  responsible  for  the  injury. 
9  Cyc.  499-500;  see  also,  Helena  Gas  Co.  v.  Rogers, 
upra. 
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(2)  The  typhoid  fever  was  an  intermediate  cause 
disconnected  from  the  primary  or  original  injury  and  self- 
operating  which  produced  the  death  of  deceased  and  the 
negligence  of  the  railway  company  causing  the  injury 
was  not  the  proximate  cause  thereof,  and  the  court  should 
have  given  appellant's  nineteenth  instruction,  telling  the 
jury  it  was  not  liable  for  his  death.  This  would  by  no 
means,  however,  prevent  a  recovery  of  the  danoages  occa- 
sioned by  the  injury  to  the  time  of  the  death  of  deceased 
from  the  intervening  cause. 

Instruction  C  tells  the  jury,  notwithstanding  it  might 
find  the  deceased  guilty  of  contributory  negligence  in 
going  under  the  car  without  posting  a  signal  flag,  that  if  it 
further  found  from  the  evidence  that  the  foreman  knew  of 
the  negligence,  and  was  aware  that  deceased  was  in  peril, 
and  failed  to  exercise  ordinary  care  to  prevent  the  injury, 
it  would  be  liable  notwithstanding  the  contributory  negli- 
gence of  the  deceased. 

The  instruction  was  not  abstract  as  contended,  there 
being  same  testimony  tending  to  show  that  the  foreman 
had  directed  the  deceased  to  go  under  the  car  and  make 
the  repairs  and  also  agreed  to  protect  him  while  so  doing, 
and  knew  he  was  so  engaged  at  the  time. 

(3)  Instruction  D  should  not  have  been  given. 
Unless  the  rule,  known  to  the  deceased,  requiring  the 

car  repairers,  and  those  going  under  and  working  about 
the  cars  to  first  post  the  blue  signal  flag  for  their  protec- 
tion was  abrogated  by  a  custom  established  of  its  habitual 
violation  with  the  knowledge  of  the  master,  it  was  erro- 
neous, and  although  there  is  some  testimony  from  differ- 
ent witnesses  tending  to  show  that  they  had  seen  x>eople 
at  work  about  the  yards  at  Benton,  and  had  not  seen  any 
such  signal  flag  posted  there  does  not  appear  to  have  been 
such  testimony  of  a  continued  violation  of  the  rule  known 
to  and  acquiesced  in  by  the  master,  as  would  abrogate  it. 
St.  Louis,  I.  M.  (&  S.  Ry.  Co.  v.  Sharp,  115  Ark.  308,  171 
S.  W.  97 ;  St.  Louis,  I.  M.  <&  S.  Ry.  Co.  v.  Wirhel,  108  Ark. 
437,  and  cases  dted. 

The  last  statement  of  said  instruction  that  the  de- 
ceased would  not  'be  bound  by  any  rule  of  the  defendant 
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p^Oiy  **  where  the  usage  and  practice  of  the  defendant 
Id  tend  to  mislead  him  in  the  violation  of  the  rule'' 
erroneous  and  prejudicial  in  iany  event. 
(4)  If  the  rule  was  abrogated  -by  proof  of  a  custom 
s  long  continued  violation  with  the  knowledge  and  ac- 
scence  of  the  master,  the  violation  of  it  by  the  de- 
ed would  not  prevent  a  recovery  for  the  injury,  but 
B  the  rule  was  made  for  his  protection  and  known  to 
,  any  usage  and  practice  of  the  defendant  tending  to 
ead  him  in  the  violation  of  it,  short  of  its  abrogation, 
Id  not  relieve  from  the  consequence  of  his  negligence 
[dating  it  nor  excuse  him  therefor. 
For  the  errors  pointed  out,  the  judgment  is  reversed 
the  cause  remanded  for  a  new  trial. 


5MCAN  Bauxite  Company  v.  Boabd  of  Equalization  op 
Saline  County. 

Opinion  delivered  June  21, 1915. 

rAZATioN — ^MnnoiALS  AND  0BE8. — The  statutee  of  the  State  make 
LO  proviBlon  for  the  assessment  for  taxation  of  ores  or  min- 
erals, a{>art  firom  the  land. 

Taxation — minieral  lands — *'mabket  value." — The  assessed 
'^aluation  of  mineral  lands  for  purposes  of  taxation  is  dei>endent 
ipon  the  determination  of  their  market  value.  Kirby's  Digest, 
i   6974. 

Taxation — elands — "market  value." — ^The  term  "market  value," 
LS  used  in  the  statute  governing  assessments  of  land  for  tax- 
ation means  the  price  which  the  land  wiU  bring  when  offered 
or  salle  in  the  market;  it  is  the  highest  parice  which  those  hav- 
ng  the  ability  and  the  occasion  to  buy,  are  wiUing  to  pay. 
Taxation — iand — ^habket  value. — <In  determining  the  market 
ralue  of  land  for  purposes  of  taxation,  the  character  of  the  land 
l^ay  !be  taken  into  account,  as  well  as  the  usee  to  which  it  may 
)e  put,  the  character  of  the  80il»  the  timlber  growing  on  the 
turface,  as  weU  as  the  ores  hidden  beneath  the  surf^e,  the 
iccessibility  of  the  land,  its  development,  its  proximity  to  other 
ands  which  have  been  so  developed  as  to  add  to  its  value,  and 
lie  quantity  of  other  lands  of  a  similar  character  adjacent  to  it, 
vhich  would  'be  calculated  to  make  it  more  attractive  to  prospec- 
:ive  purchasens,  together  with  any  other  fact  or  circumstance 
vhich  affects  the  property's  value. 

Taxation — mineral  lands — ^market  value. — In  determining  the 
narket  value  of  mineral  lands  for  purposes  of  taxation,  the  as- 
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aesBor  may  take  livto  aocoont  the  quantity  of  the  ore,  the  facili- 
ties for»  and  the  cost  cl  mining  it,  as  well  as  any  other  fact  or 
efrcumstaQoe  which  would  likely  make  such  lands  a  more  at- 
tractive proposition  to  a  prospectiye  buyer. 

6.  Taxation — ^assbssmbnt — mabkct  taluid — mineral  lands — ^incomb — 
PBOOUOTION.— The  matters  m^itloned  aibove  are  to  be  considered 
only  for  the  purpose  of  determining  market  value;  the  incom&*pro- 
ducing  quality  of  the  land  enters  into  the  consideration  of  the 
question  of  market  value,  but  the  income  is  not  the  thing  assessed, 
property  is  assessed  whether  it  produces  income  or  not,  and  prop- 
erty is  not  taxed  according  to  its  income,  and,  the  question  of  in- 
come is  of  importance  only  as  it  rtiHates  to  and  affects  the  market 
value. 

7.  Taxation — yasnoAkL  lands — ^valus  or  obb — shipment  ottt  of  state. 
— ^In  arriving  at  a  proper  assessment  of  mineral  lands^  the  uses 
and  value  of  the  ore,  taken  from  the  land,  and  shipped  out  of  the 
State,  can  not  be  .taken  into  account  for  any  purpose  other  than 
to  determine  the  value  of  the  land  from  which  it  is  extracted. 

€.  Taxation — ^minebal  lands — ^bcabket  value — ^minino  oobposation. 
— Tracts  of  mineral  lands  in  a  certain  county,  belonging  to  a  min- 
ing corporation,  are  to  be  assessed  for  taxation  Just  as  other  simi- 
lar tracts  of  land  in  that  county  are  assessed,  that  is,  according  to 
th€  market  value  of  each  separate  parcel;  and  such  lands  are  not 
to  t>e  assessed  according  to  the  proportionate  value  of  the  same  to 
the  lands  and  property  of  the  corporation,  situated  in  other  states. 

Appeal  from  Saline  Circuit  Court;  W.  H.  Evans, 
Jndge ;  reversed. 

Mehaffy^  Reid  &  Mehaffy  and  RosCy  Hemingway, 
Cantrell,  Loughborough  d  Miles,  for  api>ellant. 

1.  The  taxing  authorities  of  Saline  County  should 
have  taxed  each  separate  tract  of  land  involved  in  this  ap- 
peal according  to  the  market  value  of  that  tract.  Article 
16,  §  5,  Constitution;  Kirby's  Dig.,  §  6974;  62  Ark.  461, 
463.  As  to  what  constitutes  ** market  value,"  see  49  Ark. 
381, 390  ;  25  N.  J.  Eq.  144-147 ;  ^7  Atl.  1057 ;  30  Pac.  Ill,  49 
Kan.  17;  6  Sup.  Ct.  801,  805;  117  U.  S.  379,  29  L.  Ed.  924; 
38  Atl.  108,  90  Me.  193;  74  S.  W.  370,  373;  101  Mo.  App. 
32;  36  Atl.  892,  60  N.  J.  Law  70. 

The  **unit  theory"  of  taxation  of  appellant's  prop- 
erty attempted  to  be  applied  by  appellee,  would  not  only 
be  contrary  to  our  Constitution  and  laws,  but  to  the  Con- 
stitution of  the  United  States  as  well,  as  it  would  result 
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in  the  taxation  of  property  ontside  of  the  "State.  188  XJ. 
S.  385 ;  198  U.  S.  341 ;  199  U.  S.  194,  204. 

2.  Thirty-five  per  cent  of  the  market  value  was  the 
basis  of  valuation  in  iSaline  Coointy  in  1913,  and  the  court, 
at  api)ellant''S  request,  should  have  made  a  finding  of  the 
valuation  on  ithirty^ve  per  cent  of  the  market  value. 

Cfeorge  Vaughan  and  Wm.  L.  Moose,  Attorney  Gen- 
eral, for  appellee. 

1.  The  unit  rule  of  valuation  is  the  exclusive  method 
provided  for  the  primary  ascertaiinment  of  the  value  of  all 
corporate  property  for  tax  purposes.  It  is  a  rule  that  has 
been  approved  by  this  court.  78  Ark.  192 ;  Acts  1907,  p. 
1225;  94  Ark.  235;  article  16,  sections  5,  7  Constitution. 
And  this  doctrine  is  supported  by  many  eminent  authori- 
ties. 37  L.  B.  A.  371,  notes  on  63  Ark.  576 ;  Beale  on  For- 
eign Corporations  and  the  Taxation  of  Corporations, 
Both  Foreign  and  Domestic,  §  507 ;  Jiudson  on  Taxation, 
265,  §  §  239,  240,  249,  251, 260;  11  Cyclopedia  of  U.  S.  Su- 
preme  Court  Reports,  449 ;  Oray  on  Limitation  of  Taxing 
Power,  §  61;  65  Mo.  502;  190  U.  S.  413,  47  L.  Ed.*  1116. 
The  Supreme  Courts  of  numerous  States  have  held  that 
no  distinction  is  justified  between  a  foreign  corporation 
doing  business  in  a  State,  and  one  organized  within  the 
State,  and  have  applied  the  unit  rule  for  the  apportion- 
ment of  assets  of  foreign  corporations.  116  N.  C.  441,  21 
S.  E.  423;  39  S.  E.  (N.  C.)  18;  143  U.  S.  305;  159  N.  Y. 
70,  45  L.  B.  A.  126 ;  161  N.  T.  52 ;  185  N.  Y.  546 ;  133  N.  Y. 
323 ;  104  Miss.  381 ;  55  N.  Y.  S.  317 ;  109  Id,  868. 

2.  The  value  of  mineral  lands  consists  largely,  if  not 
exclusively,  in  the  value  of  the  underlying  ores,  and  or- 
dinary rules  for  the  appraisement  of  real  estate  do  not 
apply. 

To  assess  each  separate  tract  of  land  involved  in  this 
appeal  **  according  to  its  market  value,  ^^  is  a  loose  method 
not  adapted  to  mineral  lands. 

How  can  each  separate  tract  ibe  assessed  ** according 
to  its  market  value  ^^  when  there  has  ibeen  no  sale  or  trans- 
fer for  twenty  years? 

In  valuing  mineral  lands  for  tax  purposes,  the  basis 
is  the  actual  or  true  value,  as  limited  or  defined  by  the 
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"market  value ' '  of  the  ore  contents.  162  N.  Y.  327 :  17  L. 
R.  A.  33, 37 ;  123  Wis.  61 ;  7  So.  509 ;  84  Ajtl.  761 ;  138  N.  W. 
707 ;  104  Pac.  180 ;  229  Pac.  460 ;  100  N.  E.  561, 563. 

As  to  the  valuation  of  interstate  properties,  see  10 
Atl.  849;  51  N.  H.  455;  85  Me.  330;  21  L.  R.  A.  525;  66  N. 
H.  562;  90  Me.  60;  91  N.  E.  638;  63  N.  W.  746;  131  N. 
W.  669. 

3.  The  unit  rule  prescribed  by  Kirby^s  Digest,  §  § 
6936,  6937,  is  applicaible  to  the  valuation  of  appellant's 
property.  The  principles  applicaible  in  cases  dealing  with 
the  property  of  express,  Malroad  and  telegraph  compa- 
nies, banks  and  all  other  industrial  corporations  organ- 
ized for  profit,  also  rightfully  apply  to  this  case.  29  S. 
W.  116;  103  Pac.  341;  90  N.  W.  298,  300;  106  S.  W.  247; 

49  So.  404 ;  78  N.  W.  1032 ;  64  N.  E.  661. 

Smith,  J.  This  is  an  appeal  from  a  judgment  of  the 
circuit  court  of  Saline  County,  fixing  the  values  for  taxa- 
tion for  the  year  1913  of  certain  tracts  of  land  .belonging 
to  the  appellant,  the  American  Bauxite  Company.  The 
county  assessor  assessed  the  lands  at  an  aggregate  valu- 
ation of  $47,000,000,  and  upon  an  appeal  from  this  assess- 
ment to  the  board  of  equalization,  the  valuation  was  re- 
duced to  approximately  $2,500,000.  This  valuation  was 
'  arrived  at  by  the  board  of  equalization  by  estimating  that 
appellant's  lands  contained  practically  5,000,000  tons  of 
commercial  bauxite,  which  had  a  value  of  $1  a  ton,  and 

50  per  cent  of  this  amount  was  taken  as  the  proper  valu- 
ation to  assess  against  appellant's  lands  upon  the  theory 
that  property  situated  in  that  county  was  assessed  at  50 
per  cent  of  its  actual  value. 

An  appeal  was  taiken  to  the  county  court,  where  the 
assessment  of  the  equalization  board  was  sustained,  and 
an  appeal  was  prosecuted  from  the  judgment  of  that  court 
to  the  circuit  court,  where  the  valuations  were  reduced  to 
an  aggregate  of  $623,100,  and  this  appeal  has  been  prose- 
cuted from  the  judgment  of  the  court  fixing  these  valua- 
tions. 

The  proof  shows  that  the  appellant  company  paid  as 
high  as  $1  per  ton  royalty  for  bauxite,  hut  that  this  was 
the  highest  royalty  paid  in  any  case. 
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No  attempt  is  now  made  to  justify  the  aseessmeat 
made  by  the  coninty  assessor,  ibnt  it  is  insisted  upon  the 
oross-^pi^eal  which  was  taken  in  this  oase  that  the  judg- 
ment of  the  circuit  conrt  should  be  set  aside  and  the  as- 
sessed value,  as  fixed  by  the  board  of  equalization,  and  by 
the  county  court,  should  be  declared  the  true  and  proper 
valuation. 

Exceedingly  interesting  briefs  have  <been  filed  in  this 
case,  and  la  great  many  questions,  both  of  law  and  fact, 
are  discussed  therein ;  but  we  find  it  unnecessary  to  re- 
view all  these  questions  in  this  opinion. 

The  record  in  the  case  is  singularly  free  from  ques- 
tions of  veracity,  or,  for  that  matter,  (Usputed  question 
of  fact,  and  the  appellant  company  appears  to  have  mani- 
fested a  most  commendable  frankness  and  candor  in  the 
production  and  exhibition  of  evidence  showing  the  oper- 
ation of  its  own  business,  and  that  of  affiliated  concerns 
engaged  with  it  in  the  reduction  of  its  raw  material  to  the 
finished  product. 

Bauxite  is  a  term  given  to  an  earth  that  contains 
aluminum  in  sufficient  quantities  to  make  it  worth  work- 
ing for  the  extraction  of  aluminum.  It  is  shown  that 
aluminum  is  the  third  most  common  element  in  the  earth, 
but  for  bauxite  to  have  commercial  value,  it  must  contain 
as  much  as  55  per  cent  alumina,  and  not  exceeding  7  per 
cent  silica,  an  element  the  presience  of  which  renders  diffi- 
cult and  expensive  the  extraction  of  alumina. 

The  lands  in  question  are  owned  by  the  American 
Bauxite  Company,  but  it  is  shown  that  the  Aluminum 
Company  of  America  owns  most  of  the  stock  of  the  ap- 
pellant company,  and,  in  addition,  also  owns  the  control- 
ling stock  of  other  corporations  engaged  in  carrying  the 
bauxite  through  intermediary  processes.  It  is  shown  that 
at  one  time  the  process  for  the  reduction  of  bauxite  was 
monopolized  by  a  patent,  but  that  this  monopoly  expired 
with  the  expiration  of  the  patent  in  1903,  since  which  time 
neither  the  aluminum  company  nor  any  other  company 
has  any  special  privileges  from  patents  or  secret  pro- 
cesses, and  the  industry  is  now  one  which  is  open  to  any 
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who  desire  to  enter  it,  and  Ijbat  there  is  competition  in  the 
production  of  aluminnm,  although  the  aluminum  company 
was  shown  to  be  the  principal  concern  engiaged  in  its 
manufacture. 

We  are  of  opinion  tiiat,  even  though  $1  per  ton  was 
a  fair  royalty  value  of  all  the  bauxite  owned  by  the  appel- 
lant company,  and  the  proof  shows  that  this  would  be  an 
excessive  vsdue  for  this  bauxite  when  considered  as  a 
whole — ^that  value  could  not  form  a  proper  basis  for  as- 
sessment, las  this  royalty  is  not  paid  until  the  bauxite  has 
been  mined,  whereas  the  proof  in  the  present  case  shows 
that  with  the  facilities  at  hand,  the  appellant  company 
will  be  engaged  anywhere  from  (thirty  to  fifty  years  in 
mining  its  bauxite. 

Appellees  insist,  however,  that  the  valuation  of  the 
several  tracts  of  land  should  be  arrived  at  by  treating 
them  as  pj^  of  a  profit-^producing  plant,  of  which  the 
property  of  the  Alamiinum  Company  of  America  and  all 
of  its  subsidiary  companies  should  be  treated  as  a  unit, 
and  that  the  proportion  of  the  whole  borne  by  the  market 
value  of  the  lands  in  Arkansas  to  the  entire  value  should 
be  added  to  the  market  value  of  the  lands  in  Arkansas ; 
and  the  theory  is  also  urged  that  for  the  purposes  of  tax- 
ation the  profit-producing  capacity  of  the  industry  should 
be  capitalized,  and  that  the  sum  of  money  upon  which  a 
reasonable  dividend  is  earned  or  profit  yielded  should 
form  the  basis  for  the  assessed  valuation.  Bearing  upon 
this  question,  mumerous  experts  have  testified,  and  much 
valuable  and  interesting  information  has  been  collected, 
and  the  history  of  this  industry  is  gone  into  in  great  de- 
tail and  in  a  most  interesting  manner.  The  proof  shows 
the  cost  of  mining  a  ton  of  bauxite,  and  the  method  and 
cost  of  its  reduction  to  the  finished  product,  and  it  is 
urged  that  these  facts  should  be  considered  in  determin- 
ing the  proper  valuation  for  purposes  of  assessment  of 
the  lands  in  question,  inasmuch  as  the  earning  of  these 
profits  is  dependent  upon  the  extraction  of  the  bauxite 
from  the  lands  in  question.  But  the  proof  also  shows  that 
bauxite  is  found  in  commercial  quantities  in  several  other 
States. 
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It  was  shown  ttmt  the  appellant  company  bought 
lands  in  Saline  and  Pulaski  counties,  and  that  at  the  time 
of  their  purchase,  the  presence  of  the  bauxite  was  known, 
and,  indeed,  the  evidence  rather  tends  to  show  that  the 
lands  do  not  contain  the  quantity  of  bauxite  which  they 
were  estimated  to  contain  at  the  time  of  their  purchase. 
The  appellant  company  paid  something  less  than  $600,000 
for  these  lands,  of  which  about  $500,000  was  paid  for  the 
5,000  acres  of  land  in  Saline  County,  and  these  lands  were 
assessed  by  the  manager  of  the  appellant  company  for  the 
year  1913  at  a  total  valuation  of  $492,000,  or  practically 
what  the  appellant  company  paid  for  them.  It  is  not 
shown  that  there  had  'been  any  considerable  enhancement 
in  the  value  either  of  bauxite  or  bauxite  lands  since  appel- 
lant's  purchase;  yet  ttie  proof  does  show  that  the  appel- 
lant company  had  expended  large  sums  of  money  in  the 
development  of  its  properties,  and  that  the  result  of  this 
expenditure  was  to  increase  the  market  value  of  all  of  its 
bauxite  lands.  The  lappellant  company  secured  the  ser- 
vices of  a  mining  engineer,  who  appraised  the  value  of  all 
of  its  property  situated  in  Saline  County,  and  according 
to  his  report,  the  assessment  made  by  the  appellant  com- 
pany equalled  at  least  50  per  cent  of  the  m-arket  value  of 
the  property. 

A  Mr.  Gibbons,  who  was  the  superintendent  of  the 
appellant  company,  testified  in  great  detail  in  regard  to 
all  of  the  facts  wMch  would  enter  into  a  consideration  of 
the  value  of  the  lands,  and  only  the  value  of  the  lands  is 
involved  in  this  litigation,  as  the  valuation  of  all  the  ap- 
pellant's personal  property  was  agreed  upon.  This  wit- 
ness Gibbons,  testified  in  a  manner  to  carry  conviction, 
and  his  testimony  appears  to  be  undisputed  on  the  ques- 
tion of  the  market  value  of  the  lands,  and  the  court  made 
the  following  finding  of  fact  in  regard  to  his  testimony: 

**The  court  finds  that  the  witnesses.  Col.  J.  R.  Gib- 
bons and  Mr.  W.  A.  Rucker,  are  familiar  with  the  market 
value  of  bauxite  lands,  and  with  the  market  value  of  the. 
several  tracts  involved  in  this  proceeding;  and  the  court 
further  finds  that  the  testimony  of  each  of  said  witnesses 


Digitized  by 


Google 


ABK.]     Ameb.  Bauxite  Co.  v.  B.  of  EQUAiiizATiok.       369 

16  candid  and  truthful.  By  the  term  ^market  value/  as 
used  in  this  finding^  the  court  means  the  price  that  could 
be  obtained  for  each  tract,  considered  separately  and 
without  relation  to  the  plant,  after  allowing  the  vendor  a 
reasonable  time  to  find  a  purchaser.*^ 

This  finding  appears  to  be  no  mere  compliment  paid 
the  evidence  of  Colonel  Gibbons,  but  a  finding  of  fact  fully 
justified  by  the  evidence.  So  far  as  the  assessment  by  the 
ecpalization  board  was  concerned,  the  court  made  the  fol- 
lowing finding  of  fact : 

^*6.  The  court  finds  that  the  equalization  board,  in 
making  its  assessment  in  this  case,  did  not  assess  the  mar- 
ket value  of  the  several  tracts,  but  proceeded  on  the  arbi- 
trary basis  of  making  an  estimate  of  the  quantity  of  baux- 
ite on  the  several  tracts  of  land,  and  multiplying  this  es- 
thnate  by  $1  per  ton,  and  dividing  this  product  by  two  to 
give  a  50  per  cent  value  of  the  several  tracts. '  ^ 

But  ttie  court  refused  to  make  the  following  declara- 
tion, which  we  number  A : 

*  *  A.  There  is  no  warrant  in  law  for  treating  the  sev- 
eral tracts  of  land  owned  by  the  American  Bauxite  Com- 
pany as  a  part  of  a  unit  of  the  Aluminum  Company  of 
America,  and  attempting  to  assess  the  said  several  tracts 
of  land  of  the  American  Bauxite  Company  according  to 
any  proportion  of  the  value  that  each  or  any  of  them  may 
bear  to  all  the  other  property  or  holdings  of  the  Alumi- 
num Company  of  America,  nor  is  there  any  warrant  for 
an  attempt  to  capitalize  the  earnings  of  the  Aluminum 
Company  of  America,  and  by  this  method  ascertain  the 
value  of  all  its  holdings  and  apportion  part  of  the  value 
of  the  whole  against  any  or  several  or  all  of  the  tracts  of 
land  of  the  American  Bauxite  Company  in  Saline  County ; 
but  the  said  several  tracts  of  land  of  the  American  Baux- 
ite Company  in  Saline  County  are  to  be  assessed  just  as 
other  similar  tracts  of  land  in  Saline  County  are 
assessed,  that  is,  according  to  the  market  value  of  each 
separate  parcel.  * ' 

The  correctness  of  the  action  of  the  court  in  refusing 
to  make  this  declaration  presents  the  real  question  in  the 
oase. 
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Article  16,  section  5,  of  the  Constitution,  provides 
that  **  All  property  subject  to  taxation  shall  be  taxed  ac- 
cording to  its  value,  that  value  to  be  ascertained  in  such 
manner  as  the  Gteneral  Assembly  shall  direct,  making  the 
same  equal  «and  uniform  throughout  the  State.  No  one 
species  of  property  from  which  a  tax  may  be  collected 
shall  be  taxed  higher  than  another  species  of  property  of 
equal  value.  •  •  •^^ 

(1)  Pursuant  to  this  provision  of  the  Constitution, 
the  Legislature  enacted  that  **Each  separate  parcel  of 
real  property  shall  be  valued  at  its  true  market  value  in 
money,  excluding  the  value  of  crops  growing  thereon ;  but 
the  price  at  which  sudi  real  estate  would  sell  at  auction, 
or  at  a  forced  sale  shall  not  be  taken  as  the  criterion  of 
such  true  value.  *  *  Section  6974,  Kirby  ^s  Digest.  But  the 
statute  has  made  no  provision  for  the  assessment  of  ore 
or  minerals  apart  from  the  land. 

(2)  It  thus  appears  that  the  assessed  valuation  of 
the  api)ellant*s  lands  should  be  made  dependent  upon  the 
determination  of  their  market  value,  and  the  section  of 
Earby's  Digest  quoted  from  (6974)  indicates  what  the 
Legislature  meant  fcy  the  phrase,  **at  its  true  market 
value  in  money,'*  when  it  provided  that  the  price  which 
I>roperty  might  bring  at  auction  or  at  a  forced  sale  should 
not  be  considered  as  the  true  value  for  purposes  of  tax- 
ation. 

(3)  In  the  case  of  Little  Rock  Junction  Railway  v. 
Woodruff,  49  Ark.  381,  390,  the  term  "market  value  *'  was 
defined  by  this  court  in  the  following  language : 

"The  word  market  conveys  the  idea  of  selling  and  the 
market  value,  it  would  seem  to  follow,  is  the  selling  value. 
It  is  the  price  which  an  article  will  bring  when  offered  for 
sale  in  the  market.  It  is  the  highest  price  which  those 
having  the  ability  and  the  occasion  to  buy  are  willing  to 
pay.'*   Laser  v.  Jones,  116  Ark.  206, 172  S.  W.  1024. 

(4-5-6)  In  the  determination  of  the  market  value  of 
a  given  piece  of  property,  necessarily  a  great  many  things 
are  to  be  taken  into  account,  and  much  of  the  voluminous 
evidence  in  this  record  is  competent  as  bearing  upon  that 
question,  although  much  of  it  tends  only  in  a  remote  de- 
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gree  to  the  elucidation  of  that  question.    It  is  proper  al- 
ways in  determining  that  question  to  take  into  account 
the  character  of  the  land ;  the  uses  to  which  it  may  be  put ; 
the  character  of  the  soil ;  the  timber  growing  on  the  sur- 
face of  the  land  as  well  as  the  ores  hidden  beneath ;  the 
accessibility  of  the  land ;  its  development ;  its  proximity 
to  other  lands  which  have  been  so  developed  as  to  add  to 
its  own  value ;  and  the  quantity  of  other  lands  of  a  similar 
character  adjacent  to  it  which  would  be  calculated  to  make 
it  more  attractive  to  prospective  purchasers,  together 
with  any  other  fact  or  circumstance  which  affects  the 
property  ^s  vialue.  But  all  of  these  questions  are  to  be  con- 
sidered for  the  puTpoee  at  last  of  ascertaining  the  market 
value  of  the  tract  in  question,  land  that  is  the  value  which 
must  »be  adopted  for  the  purposes  of  assessment  when  it 
has  been  ascertained.    In  determining  the  market  value 
of  ordinary  non-mineral  land,  for  instance,  it  would  not  'be 
improi)er  to  consider  the  depth  of  the  soil,  the  crops  which 
could  be  profitably  grown,  and  the  relative  prices  of  these 
crops.    A  prudent  investor  would  consider  the  accessibil- 
ity of  any  tract  of  land  and  its  convenience  to  market,  and 
he  would  also  take  into  account  the  facilities  for  market- 
ing "Ms  produce.    So,  also,  with  mineral  lands,  it  would  be 
proper  to  take  into  account  the  quantity  of  the  ore,  the 
facilities  for,  and  cost  of  mining  it;  as  well  as  any  other 
fact  or  circumstance  which  would  likely  make  such  lands 
a  more  attractive  proposition  to  a  prospective  buyer.  But 
all  these  things  laxe  to  ibe  considered  for  the  purpose  only 
of  ascertaining  the  market  value.of  the  land.   The  income- 
producing  quality  of  the  land. enters  into  the  considera- 
tion of  the  question  of  market  value,  but  the  income  is  not 
the  thing  assessed.    Property  is  assessed  in  this  State 
whether  it  produces  income  or  not,  and  property  is  not 
taxed  taccording  to  its  income,  and,  indeed,  the  question  of 
income  is  of  importance  only  as  it  relates  to  and  affects 
the  *  *  market  value.  * ' 

(7)  Mr.  Gibbons  stated  that  he  has  listed  the  appel- 
lant company^s  lands,  and  had  assessed  them  at  50  per 
cent  of  their  actual  market  value,  and  there  is  no  denis  I  of 
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the  truth  of  any  statement  made  by  him,  and  such  being 
the  case  that  valuation  must  he  accepted  as  the  proper 
one  for  purposes  of  tajciationy  las  we  can  not  take  into  ac- 
count the  uses  made  of  this  ore  after  it  is  shipped  out  of 
this  State  for  any  purpose  other  than  to  determine  the 
value  of  the  land  from  which  it  is  extracted.  After  prop- 
erty is  taken  out  of  this  State,  it  ceases  to  be  subject  to 
tai^tion  within  this  State,  and  no  attempt  is  made  by  the 
Constitution  or  laws  of  this  State  to  impose  upon  such 
property  any  of  the  burdens  of  taxation. 

Appellees  have  much  to  say  about  what  they  call  the 
unit  of  value,  or  the  aggregate  of  value,  and  attempt  to 
apply  to  the  assessment  of  appellant's  ore  the  rule  ap- 
plied ID  the  assessment  of  railroad,  telegraph,  telephone 
and  express  companies,  where,  from  the  very  nature  of 
the  prox>^rty,  the  value  of  any  particular  part  can  be  de- 
termined only  'by  a  consideration  of  the  whole.  But  no 
such  (rule  can  be  applied  here.  For  the  purposes  of  this 
litigation  it  is  immaterial  what  becomes  of  the  ore  after 
it  is  shipped  out  of  this  State,  except  as  the  question  of 
its  value  and  uses  may  affect  the  value  of  land  from  which 
such  ore  can  be  mined.  We  have  the  right  to  assess  here 
for  purposes  of  taxation  all  property  of  every  kind  lying 
within  this  State.  But  in  the  exercise  of  this  right,  we  are 
limited  hy  the  maricet  value  of  the  property  in  this  State. 
Union  Refrigerator  Transit  Co.  v.  Kentucky,  199  TJ.  S. 
194. 

(8)  It  follows,  therefore,  that  the  court  should  have 
made  the  declaration  numbered  **A,**  requested  by  ap- 
pellant, and  should  have  assessed  the  lands  at  tiie  values 
given  by  Mr.  Gibbons,  and  for  the  error  of  the  court  in  re- 
fusing thus  to  declare  the  law  and  to  so  assess  appellant's 
lands,  the  judgment  will  'be  reversed  and  the  cause  will  be 
remanded  with  directions  to  the  court  below  to  assess  ap- 
pellant's lands  for  the  purposes  of  taxation  for  the  year 
1913  at  the  valuations  returned  by  appellant. 

We  make  this  finding  notwithstanding  it  is  now  urged 
that  Colonel  Gibbons  fixed  his  valuation  upon  the  basis  of 
50  per  cent  of  the  actual  market  value,  whereas  there  is 
evidence  to  the  eflfect  that  no  property  was  assessed  at  a 
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Mgher  valaalion  and  oonsideralble  propeorty  was  assessed 
at  a  smaller  per  cent  of  its  market  value.  But  the  proof 
shows  that  the  accepted  (basis  for  the  assessment  was  50 
per  c^it  of  the  market  value,  adopted  alike  by  the  asses- 
sor, the  equalization  board  and  the  county  coart,  and  was 
the  basis  which  the  court  <below  found  had  been  adopted 
for  the  purpose  of  assessing  for  taxation  property  situ- 
ated in  Saline  County,  and  we  therefore  adopt  it,  although 
all  property  was  not  assessed  at  that  per  cent  of  its  mar- 
ket value. 


Arkansas  Tbust  &  Banking  Company  v.  Bishop. 
Opinion  delivered  Jime  28,  1915. 

BAIIKS  and  banking — ^ACCEPTANCE  OF  CHECK — ^LAOK  OP  FUNDS. — ^A  bank 

win  be  liable  to  the  holder  of  a  check  for  the  amount  of  the  same, 
.when  it  accepted  the  check  and  gave  itihe  holder  a  depoeit  eli(P  for 
the  amount  thereof,  although  the  drawer  of  the  check  had  no  funds 
in  the  bank  at  the  time  the  bank  accepted  the  check.  To  avoid 
liability  the  ibuTden  is  on  the  bank  to  show  that  the  deposit  slip 
was  not  issued  in  (payment  of  the  check. 

Appeal  from  Little  River  Circuit  Court ;  Jefferson  T. 
Cowling,  Judge ;  aflSrmed. 

STATEMENT  BY  THE  COURT. 

Appellee  ibrought  suit  against  ajypellant  for  $25  in 
the  justice  ^s  court,  and  from  the  judgment  there  against 
him,  appealed  to  the  circuit  court,  where  ui>on  a  trial 
anew,  judgment  was  rendered  in  his  favor,  from  which 
this  appeal  has  been  prosecuted. 

It  appears  from  the  testimony  that  the  Simms  Gro- 
cery Company  was  a  tenant  of  appellee  land  in  a  failing 
condition,  and  on  November  16,  gave  him  a  check  for  $25 
on  appellant's  'bank,  where  the  parties  kept  their  ac- 
counts. 

Bishop  took  the  check  and  in  the  morning  presented 
it  at  the  bank,  and  after  a  conversation  with  Hunt,  the 
cashier,  a  deposit  slip  for  said  sum  was  given  to  him. 

About  4  o'clock  in  the  afternoon,  the  bank  cashier 
found  Bishop  in  a  drug  store  adjoining  the  bank  and  of- 
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fered  the  check  to  him,  saying  the  hank  could  not  pay  the 
check  as  the  drawer  had  no  funds  to  take  care  of  it 
Bishop  refused  to  receive  the  check  and  the  cashier  mailed 
it  to  'him  the  same  day,  with  a  charge  ticket  attached, 
showing  what  it  was  for. 

The  next  day,  or  within  a  day  or  two.  Bishop  took 
the  check  and  charge  ticket  to  the  hank  and  threw  it  hack 
through  the  cashier  *s  window. 

Bishop  testified  that  when  he  presented  the  check  for 
payment,  the  cashier  asked  him  if  he  wanted  the  money; 
that  he  replied,  no,  to  give  him  a  deposit  slip,  which  was 
done,  and  said  his  first  information  that  payment  of  the 
check  'had  heen  refused  was  about  4  o^clock  in  the  after- 
noon when  the  cashier,  Mr.  Hunt,  told  him  so. 

The  cashier  testified  that  when  the  check  was  pre- 
sented, he  looked  at  it  and  handed  it  back  to  Bishop,  say- 
ing that  the  drawer  was  checking  a  little  too  much,  that 
thereupon  Bishop  replied,  **WeU  just  give  me  a  credit 
slip  for  it  then,'*  to  which  the  cashier  said  *^all  right," 
and  issued  a  deposit  slip. 

It  wias  further  shown  that  the  drawer  of  the  check 
was  overdrawn  on  the  14th ;  made  some  deposits  on  the 
16th  and  17th  of  over  $100,  but  there  was  a  check  for  $200 
in  the  cashier's  drawer,  which  had  been  x>aid  which  was 
being  held  as  a  cash  item  until  enough  deposits  were  made 
to  cover  it. 

The  appellee  knew  that  the  grocery  company  was  in- 
solvent, and  he  was  to  be  appointed  trustee  to  wind  up  its 
affairs,  and  the  president  of  the  bank  learned  of  that  fact 
before  the  check  was  mailed  to  Bishop  in  the  afternoon  of 
the  16th.  On  the  17th  Simms,  who  drew  the  check  for  the 
grocery  company,  offered  to  pay  Bishop  $25,  the  amount 
of  it,  which  he  declined,  saying  he  was  going  to  make  the 
bank  pay  it,  that  he  had  already  accepted  it. 

The  court  refused  to  allow  the  cashier  to  state  his  un- 
derstanding of  the  transaction  of  issuing  the  deposit  sUp 
over  the  objection  of  appellant. 

It  was  admitted  that  Bishop  was  due  the  bank  on  an 
overdraft,  when  the  suit  was  brought  $6.56. 
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A.  D.  DuLane7/,{oT  appellant. 

1.  There  was  no  privity  of  contract  between  appel- 
lee and  the  ibank,  and  no  liaibility  on  its  part  unless  it  un- 
conditionally accepted  the  check  for  payment,  and  the 
burden  was  on  appellee  to  proye  that  appe^Uant  did  so  ac- 
cept the  oheck.    98  Ark.  7 ;  94  XJ.  S.  343. 

2.  The  cashier  should  have  been  permitted  to  state 
why  he  handed  the  check  back  to  appellee,  and  what  his 
intention  was  as  to  the  check,  and  whether  or  not  it  was 
taken  to  be  held  until  Simms  deposited  funds  to  cover  it. 
The  jury  should  have  had  all  the  facts.  7  L.  R.  A.  (N.  S.) 
93 ;  Id.  694,  and  note. 

3.  If  the  drawer  of  the  check  offered  the  next  day  to 
pay  appellee  the  jamount  of  the  check,  and  the  latter  re- 
fused to  accept  it,  and  no  injury  bad  been  done  him,  he 
was  not  entitled  to  recover  from  appellant,  and  the  court 
should  have  instructed  the  jury  to  that  effect.  146  S.  W. 
1034;  166  S.  W.  986. 

James  8.  Steel,  J.  8.  Lake  and  James  D.  Head,  for 
appellee. 

1.  Passing  a  deposit  slip  to  a  depositor  for  a  check 
raises  a  presumption  that  the  ©heck  was  laccepted  as  cash. 
7  L.  R.  A.  (N.  S.)  694 ;  59  N.  W.  987 ;  5  Cyc.  534-5 ;  91  Wis. 
53.  The  proof  in  this  case  shows  tiiat  the  check  was  ac- 
cepted as  cash.    See  4  Fed.  Cas.  No.  1985. 

2.  The  question  of  privity  does  not  arise  in  this  case. 
When  the  cashier  paid  the  check,  he  knew  the  status  of 
the  drawer  ^s  account,  and  elected  to  pay  the  check  rather 
than  to  protest  it  or  refuse  payment.  Having  made  that 
election  without  being  misled  by  appellee,  the  bank  must 
abide  by  it.    146  S.  W.  1034;  166  S.  W.  986. 

KiRBY,  J.,  (after  stating  the  facts).  The  only  ques- 
tion in  this  case  for  the  decision  of  the  jury  was  whether 
the  bank  accepted  the  check  and  ibecgme  liable  to  the  pay- 
ment of  the  amount  for  which  it  issued  its  deposit  slip  to 
the  drawee  thereof.  The  intention  of  the  parties  to  the 
transaction  could  properly  have  been  shown  for  the  de- 
termination of  this  question,  and  the  bank  having  issued 
its  regular  deposit  slip  or  ticket  for  the  amount  of  the 
check  to  the  drawee  thereof,  the  burden  rested  upon  it  to 
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show  that  it  was  not  in  payment  of  the  check.  The  fact 
that  the  drawer  of  the  check  offered  on  the  following  day, 
after  hearing  that  payment  Jiad  been  refused  by  the  bank 
to  pay  the  $25  to  Bishop,  which  he  refused  to  receive, 
would  not  relieve  the  bank  from  liability  on  its  deposit 
slip,  if  it  accepted  and  paid  the  check  therewith,  and  tUe 
court  did  not  err  in  refusing  appellant's  requested  in- 
struction numbered  4. 

Neither  do  we  find  any  error  in  the  court's  ruling,  re- 
f  uising  to  allow  the  cashier  to  state  what  he  thought  when 
issuing  the  deposit  slip,  as  the  record  does  not  disdose 
what  his  testimony  wooild  have  been  on  this  point. 

The  attorney  objected  to  his  stating  what  he  thought, 
and  the  court  said,  **  Just  tell  what  you  did.''  After  sev- 
eral questions,  he  was  asked,  **For  what  purpose  did  you 
give  him  that  slip,"  and  upon  objection,  the  court  said, 
**That  is  a  question  for  the  jury,  better  state  the  facts 
that  occurred  there,"  and  it  is  evident  from  the  record 
that  the  court  only  intended  to  exclude  ttie  testimony  of 
what  the  cashier  had  in  mind,  unless  it  was  made  known 
to  the  appellant  at  the  time,  and  no  error  is  shown  to  have 
been  committed  in  his  so  doing. 

In  Rogers  Commission  Co.  v.  Farmers  Bank  of  Les- 
lie, 100  Ark.  537^  the  oourt  said: 

**It  was  not  necessiiry  to  the  bank's  liability  that  it 
should  have  on  deposit  to  the  drawer's  credit  more  than 
the  amount  of  this  check  at  the  time  of  its  presentation, 
for  it  would  have  become  liable  to  its  i)ayment  by  an  ac- 
ceptance of  it,  and  could  have  permitted  an  overdraft  as 
it  had  usually  done,  or  withheld  its  own  check,  which  it 
claimed  to  have  in  its  drawer  against  the  account  of  the 
maker  of  the  check,  etc." 

The  fact  that  the  check  was  not  charged  bj  the  bank 
to  the  drawer's  account,  and  that  the  drawer  did  not  have 
sufficient  funds  on  deposit  to  pay  the  same,  could  properly 
be  considered  in  determining  whether  the  bank  accepted 
the  check  and  paid  same  in  the  issuance  of  its  deposit 
slip,  but  the  jury  under  proper  instructions  found  the 
issues  in  favor  of  appellee,  and  the  judgment  is  affirmed. 
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Babbobo  v.  Boyle. 
Opinion  delivered  June  21, 1915. 

1.  BlFABIAH  BIGHTS — NAVIOABUB  AND  NON-NAVIOABLB  STREAMS. — ^The  ri- 
parian owner  mwn  a  navigaible  stream,  deriviiig  title  from  the 
United  States,  takes  only  to  high  water  mark,  the  title  to  the  bed 
of  the  stream  (being  in  the  State;  the  riparian  owner  upon  a  non- 
na'Figalde  stream  is  entitled  to  the  center  of  it,  ratably  with  the 
oither  riparian  owners,  the  extent  of  his  interest  dei;>ending  upon 
hla  frontage  upon  the  stream. 

2.  Watebs — ^NAVioABLE  WATEBS.— A  lake,  formerly  a  part  of  the  Mis- 
elasippi  river,  seven  miles  in  length,  with  an  average  depth  of 
eighteen  feet,  but  as  deep  as  ithirty-flve  feet  In  places,  and  a  maxi- 
mum width  of  two  (thousand  feet,  held  to  be  a  navigable  lake. 

8..     WATBBS — BIGHT   OW   BIPABIAN    OWITEB   TO  LOWEB   LEVEL   OP  A   LAKE. — 

PlatntJffa  owned  lands  ^bordering  upon  a  lake,  the  lake  being  con- 
nected with  the  liver  by  a  bayou.  A  levee  district  dosed  up  the 
bayou  with  a  levee,  and  the  lev^  of  the  lake  rose  Ave  feet  in 
coneequenoe.  Held,  a  riparian  owner  had  the  light  to  pump  the 
water  out  of  the  lake  so  that  the  waters  mlgh/t  be  restored  to  their 
former  level,  and  thus  prevent  the  flooding  of  his*land. 

4.  Game  and  fish — ^biqht  of  owneb  of  enclosed  land. — ^The  owner  of 
enclosed  lands  has  the  exclusive  right  to  hunt  and  fish  upon  the 
same,  and  he  is  entitled  to  equlta/ble  relief  to  prevent  an  inters 
f erence  with  that  right 

6.  Game  and  fish — ^enclosed  land — natxtbal  babbiebs. — ^Whether  or 
not  a  natural  barrier  may  be  of  such  a  character  as  to  serve  as 
part  of  an  enclosure,  within  the  meaning  of  the  statutes  granting 
to  the  owner  of  enclosed  lands  the  exclusive  right  to  hunt  and 
fish  upon  the  same,  is  a  question  of  fact,  for  each  particular  case, 
and  held,  that  the  ^boundary  of  certain  land  by  a  navigable  lake, 
was  not  such  a  iiatural  barrier  as  was  contemplated  by  the  statutes. 

Appeal  from  Crittenden  Chancery  Court ;  Charles  D. 
Frier  son f  Chancellor;  affirmed. 

Brown  £  Anderson,  for  appellants. 

1.  Horse  Shoe  Lake  is  an  nnnavigable  body  of  wa- 
ter, and  plaintiffs^  title  extended  to  the  middle  of  the 
lake,  as  aibutting  owners.  82  Ark.  367;  88  Id.  37;  92  Id. 
39;  104  Id.  154;  36  Barb.  102;  95  N.  C.  331;  59  Am.  Rep. 
242 ;  39  Ark.  409.  Navigability  is  a  question  of  fact ;  if  a 
stream  or  lake  is  navigable,  then  abutting  owners  of  land 
only  take  title  to  the  ordinary  high  water  mark,  but  if  nn- 
navigable, then  to  the  middle  of  the  stream  or  lake.    67 
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Fed.  287;  148  Id.  781.  The  action  of  Government  sur- 
veyors in  meandering  a  body  of  water  is  to  be  considered 
as  evidence,  bnt  is  not  conclusive.  175  U.  S.  300 ;  52  Minn. 
181 ;  18  L.  B.  A.  670 ;  127  Tenn.  601-661.  The  criterion  is 
whether  or  not  a  stream  is  useful  to  the  population  as  a 
means  of  transporting  the  products  of  field,  forest  or  mer- 
chandise. 

2.  Injunction  will  lie  to  prevent  trespasses -where 
the  rdief  is  necessary  to  prevent  multiplicity  of  suits,  or 
irreparaible  injury.  33  Ark.  633 ;  67  Id.  413 ;  93  Id.  93.  The 
right  is  certain  and  dear.  73  Ark.  236 ;  6  Can.  Sp.  Ct.  52 ; 
69  Mich.  488;  36  Oh.  St.  423;  33  L.  R.  A.  569;  148  Fed. 
791;  49  N.  C.  332;  53  Atl.  612;  43  Dl.  447;  8  L.  R.  A.  578; 
19AtL351;22Cy<5.746. 

3.  The  submergence  of  the  lands  is  entirely  due  to 
the  levee,  and  such  artificial  flooding  does  not  have  the 
effect  of  ousting  plaintiffs  from  either  the  possession  or 
title  thereto.  -97  <C.  C.  A.  214;  78  N.  E.  42 ;  6  L.  R.  A.  (N. 
S.)  136 ;  59  HI.  App.  51 ;  38  L.  B.  A.  855 ;  73  Ark.  236.  The 
high  ibanks  in  connection  with  the  fences  and  enclosures 
constituted  enclosed  lands.   89  S.  W.  1004;  76  Ark.  529. 

A.  B.  Shafer  and  E.  L.  Westbrook,  for  appellees ;  Mc- 
Gehee,  Levingston  £  Fardbough,  of  counsel. 

1.  Horse  Shoe  Lake  is  navigable  in  the  American 
sense.  The  question  of  navigability  is  one  of  fact.  39  Ark 
408.  His  finding  will  not  be  disturbed.  67  Ark.  200;  101 
Id.  503 ;  lb.  522;  97  Id.  568;  148  Fed.  781.  The  test  is,  can 
the  stream  be,  or  is  it  used  for  the  purpose  of  commerce 
for  boats,  rafts,  vessels  or  logs,  etc.  t  90  Fed.  680 ;  59  Am. 
Dec.  209 ;  50  Id.  641 ;  91  Id.  58 ;  73  Id.  439 ;  84  Pac.  395 ;  38 
Am.  St.  551;  11  Am.  Rep.  380;  39  Ark.  409. 

2.  Where  the  level  of  a  navigajble  lake  is  maintained 
by  artificial  means,  the  rights  of  the  public  are  corre- 
spondingly extended.  Should  appellants  attempt  to  in- 
close such  submerged  lands,  with  a  fence,  any  citizen 
could  enjoin  them.  103  Wise.  271 ;  70  N.  W.  1115 ;  78  Id. 
185 ;  56  Wise.  73.  Submerged  lands  'belong  to  the  State  in 
trust  for  the  public  use.  93  Wise.  534;  33  L.  R.  A.  645; 
100  Wise.  86;  54  L.  R.  A.  790;  52  N.  E.  1052;  101  Wise. 
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479 ;  74  N.  W.  185.  None  of  these  lakes  are  private  ponds. 
Appellants  have  'but  a  qualified  right  to  hunt  and  fish  on 
the  lands  or  waters.  73  Ark.  236 ;  Kirby  's  Digest,  §  3598 ; 
93  Ark.  92.  The  injunction  was  properly  denied.  4  Eq. 
Jnr.  (Pomeroy),  §  1338. 

Habt,  J.  A.  S.  Barboro  and  others,  as  trustees  for 
the  Five  Lakes  Outing  Club,  a  voluntary,  unincorporated 
association,  instituted  this  action  in  the  chancery  court 
against  Thos.  B.  Boyle  and  others  for  the  purpose  of  re- 
etraaning  them  from  hunting  and  fishing  upon  lands  al- 
leged to  belong  to  plaintiffs. 

The  plaintiffs  held  legal  title  to  certain  lands  in  the 
peninsula  formed  by  Horse  Shoe  Lake  in  Crittenden 
County,  Arkansas.  Horse  Shoe  Lake,  as  its  name  implies, 
is  a  horse  shoe  shaped  »body  of  water,  and  was  likely  at 
one  time  a  part  of  the  bed  of  the  Mississippi  River.  It  is 
seven  miles  long  and  has  an  average  depth  of  eighteen 
feet.  It  was  connected  with  the  Mississippi  River  by 
Buck  Bayou,  and  in  1905,  the  St.  Francis  Levee  District 
constructed  its  levee  across  Buck  Bayou,  and  this  had  the 
effect  of  damming  up  the  water  in  Horse  Shoe  Lake  about 
five  feet  above  its  ordinary  level. 

In  1910,  the  plaintiffs  installed  a  siphon  to  pump  the 
waiter  on  the  outside  of  the  levee  in  such  quantities  as  to 
reduce  the  bed  of  the  lake  to  its  ordinary  level.  After  the 
siphon  had  'been  installed  a  few  years,  it  was  allowed  to 
get  out  of  repair  and  has  not  been  used  since. 

It  is  the  contention  of  counsel  for  the  plaintiffs  that 
Horse  Shoe  Lake  is  a  meandered,  nonnavigable  body  of 
water,  and  evidence  was  introduced  by  them  tending  to 
establish  this  fact. 

On  the  other  hand,  it  is  the  contention  of  the  defend- 
ants that  Horse  Shoe  Lake  is  a  navigable  toody  of  water, 
and  evidence  was  introduced  by  them  to  establish  this  con- 
tention. 

The  evidence  on  the  question  of  the  navigability  of 
the  lake  will  be  coneidered  later. 

The  chancellor  held  that  Horse  Shoe  Lake  is  a  navi- 
gable stream,  but  granted  to  the  plaintiffs  an  injunction 
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restraining  the  defendants  from  Imntiing  or  fishing  within 
oertain  limits  which  are  stated  in  the  decree,  and  which 
will  be  more  particularly  referred  to  later  on. 

The  plaintiffs  have  appealed. 

(1)  The  riparian  owner  npon  a  navigable  stream, 
deriving  title  from  the  United  States,  takes  only  to  high 
water  mart,  the  title  to  the  bed  of  the  stream  being  in 
the  State.  St.  Louis,  I.  M.  <&  S.  Ry.  Co.  v.  Ramsey,  53 
Ark  314. 

The  riparian  owner  upon  a  nonnavigable  stream  is 
entitled  to  the  center  of  it,  ratably  with  the  other  riparian 
proprietors,  the  extent  of  his  interest  depending  upon  his 
frontage  upon  the  lake.  Rhodes  v.  Cissel,  82  Ark.  367; 
Little  V.  Williams,  88  Ark.  37 ;  Glasscock  v.  National  Box 
Co.,  104  Ark.  154. 

The  question  of  the  navigability  of  Horse  Shoe  Lake 
was  one  of  fact,  and  as  tending  to  show  that  it  was  navi- 
gable, defendants  introduced  witnesses  whose  evidence 
tended  to  establish  the  following  facts : 

Horse  Shoe  Lake  is  situated  in  the  southeast  part  of 
Crittenden  County,  and  was  probably  once  a  part  of  the 
bed  of  the  Mississippi  River;  the  average  width  of  the 
body  of  water  is  about  a  half  mile,  and  the  average  depth 
about  eighteen  feet ;  'beginning  at  the  southeast  end  of  the 
lake,  there  is  about  ten  feet  of  water  which  runs  out  to 
shallow  water  about  eighteen  inches  deep ;  further  north, 
the  lake  widens  out  and  becomes  about  two  thousand  feet 
wide,  and  the  water  from  twenty-five  to  thirty  feet  deep; 
the  lake  is  about  seven  miles  long,  and  is.  deep  enough  and 
wide  enough  to  float  the  largest  steamers  that  ply  the  Mis- 
sissippi River;  the  outside  rim  of  the  lake  is  a  bluflP  bank 
and  boats  could  be  landed  almost  anywhere  along  it;  the 
inside  bank  of  the  lake  is  sloping;  there  are  a  number  of 
skiflFs  and  gasoline  boats  on  the  lake  used  by  the  riparian 
owners ;  the  lake  is  free  from  snags,  and  there  is  nothing 
to  interfere  with  the  navigation  of  large  steamboats ;  the 
water  is  clear  and  the  lake  is  full  of  all  kinds  of  game  fish; 
in  the  fall,  ducks  come  there  in  vast  numbers,  and  remain 
in  that  vicinity  during  the  winter  and  at  irregular  inter- 
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vals  the  Tix>airaji  owners  have  tised  the  lake  for  the  pur- 
pose of  carrjdng  by  'boat,  freig^ht  from  one  point  on  the 
lake  to  another. 

The  plaintiffs  own  a  large  body  of  land  within  the 
peninsula  and  it  abuts  the  inner  banks  of  the  lake.  The 
defendants  also  own  land  which  abuts  upon  the  lake. 

The  testimony  on  the  part  of  plaintiffs  tends  to  show 
that  Horse  Shoe  Lake  has  never  been  used  regularly  tot 
the  purpose  of  commercial  niavigation,  and  that  timber 
and  products  of  the  soil  have  'been  transported  on  the 
body  of  the  lake  only  at  irregular  intervals,  and  never  for 
any  continuous  series  of  years ;  that  the  soil  adjacent  to 
the  Ifie  is  somewhat  marshy,  and  is  not  adapted  to  the 
bcdlding  of  roads ;  and  that  it  would  be  difficult  to  build 
roads  leading  from  the  lake  to  any  populous  center. 

In  the  case  of  Dormelly  v.  United  States,  228  U.  S. 
243,  30  Am.  &  Eng.  Ann.  Cas.,  710,  the  court  held  that 
what  should  be  deemed  navigable  wiater  within  the  mean- 
ing of  the  local  rules  of  property  in  the  bed  of  a  stream, 
is  for  the  determination  of  the  several  States. 

In  the  case  of  the  Little  Rock,  Mississippi  River  <& 
Texas  Rd.  Co.  v.  Brooks  et  al.,  39  Ark.  403,  the  court  said : 

**By  the  American  doctrine,  tide  water,  as  a  criterion^ 
of  navigable  character,  has  been  discarded.  Nor  is  it  any 
objection  to  the  public  easement  for  navigation,  that  ri- 
parian proprietors  of  lands,  along  fresh  waters,  own  to 
the  thread  of  the  stream.  Nor  is  it  necessary  that  the 
stream  should  be  capable  of  floating  boats  or  rafts  the 
whole,  or  even  the  greater  part  of  the  year.  -Upon  the 
other  hand,  it  is  not  sufficient  to  impress  navigable 
character,  that  there  may  be  extraordinary  times  of  tran- 
sient freshets,  when  boats  might  «be  floated  out.  For,  if 
this  were  so,  almost  all  insignificant  streams  would  be. 
navigaJble.  The  true  criterion  is  the  dictate  of  sound  busi- 
ness common  sense,  and  depends  on  the  usefulness  of  the 
stream  to  the  population  of  its  banks,  as  a  means  of  car- 
rying off  the  products  of  their  fields  and  forests,  or  bring- 
ing to  them  articles  of  merchandise.  If,  in  its  natural'^ 
state,  without  artificial  improvements,  it  may  be  pru- 
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dently  Tilled  upon  and  used  for  that  purpose  at  some  sea- 
sons of  the  year,  recurring  with  tolerahle  regularity,  then, 
in  the  American  sense,  it  is  navigable,  although  the  an- 
nual time  may  not  be  very  long.  Products  may  be  ready 
and  tboats  p-repared,  and  it  may  thus  become  a  very  great 
convenience  and  materially  promote  the  comfort,  and  ad- 
vance the  prosperity  of  the  community.  But  it  is  evident 
that  sudden  freshets  at  uncertain  times  can  not  be  m€uie 
available  for  such  purposes.  No  prudent  man  cotdd  af- 
ford the  expense  of  preparation  for  such  events,  or  could 
trust  to  such  uncertainty  in  getting  to  market.  The  result 
of  the  authorities  is  this,  that  usefulness  for  purposes  of 
transportation,  for  rafts,  'boats,  or  barges,  gives  navi- 
gaible  character,  reference  being  had  to  its  natural  state, 
rather  than  to  its  average  depth  the  year  round.  ^' 
^  The  chief  contention  of  counsel  for  the  plaintiffs  is 
that  the  waters  of  the  lake  are  not  adapted  to  the  purpose 
of  navigation,  and  that  they  can  never  <be  used  for  that 
purpose,  successfully,  as  a  financial  venture.  We  do  not 
regard  that  as  an  exclusive  test  of  the  navigability  of  the 

\  lake. 

(2)     It  is  true  the  testimony  shows  that  Horse  Shoe 

^  Lake  'has  never  ibeen  employed  for  the  purpose  of  com- 
mercial navigation  except  at  irregular  intervals.  But  the 
testimony  of  the  defendants  shows  that  it  is  susceptible  of 
that  use.  The  fact  that  the  lake  has  never  (been  employed 
for  the  purpose  of  transporting  the  products  of  the  farm- 
ers along  its  banks  is  no  evidence  that  it  may  not  be  so 

\  used  in  the  future.  It  is  the  policy  of  this  State  to  encour- 
age the  use  of  its  water  courses  for  any  useful  or  benefi- 
/-cial  purpose.  There  may  be  other  public  uses  than  the 
"^  ^carrying  on  of  commerce  of  pecuniary  value.  The  culture 
of  rice  is  being  developed  in  this  State,  and  the  waters  of 
the  lake  could  'be  used  for  the  purpose  of  flooding  the  rice 
fields  and  for  other  agricultural  purposes.  As  the  popu- 
lation of  the  State  increases,  the  banks  of  the  lake  may 
become  more  thickly  populated,  and  the  water  could  be 
used  for  domestic  purposes.  Pleasure  resorts  might  even 
be  built  upon  the  banks  of  the  lake  and  the  water  might  be 
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needed  for  nmnicipal  purposes.    Moreover,  the  waters  of 
the  lake  might  'be  used  to  a  muah  greater  extent — ^f  or  boat- 
ing for  pleasure,  for  bathing,  fishing  and  hunting,  than 
they  are  now  used.    Lamprey  v.  State,  52  Minn.  181,  18  ^ 
L.  E.  A.  670. 

As  said  in  the  opinion  in  the  case  just  cited,  *Ho  hand 
over  all  these  lakes  to  private  ownership,  under  any  old  or 
narrow  test  of  navigability,  would  be  a  great  wrong  upon 
the  public  for  all  time,  the  extent  of  which  can  not,  per-^ 
haps,  be  now  even  anticipated.'' 

Therefore,  we  are  of  the  opinion  that  Horse  Shoe 
Lake  is  navigiable  within  the  m.eaning  and  spirit  of  our 
former  decisions.  The  chancellor  granted  an  .injunction 
in  favor  of  the  pkdntiif s,  and  decreed  that  the  defendants 
fihould  not  hunt  or  fish  within  certain  defined  limits,  and 
it  is  contended  by  couiusel  for  the  plaintiif s  that  the  court 
erred  in  defining  those  limits. 

From  the  southwest  corner  of  Horse  Shoe  Lake  Buck 
Bayou  extends  into  the  Mississippi  River.  When  the  St. 
Francis  Levee  District  built  its  levee  across  Buck  Bayou 
in  1905,  it  caused  the  waters  of  Horse  Shoe  Lake  to  be 
raised  aibout  five  feet,  and  the  plaintiflFs'  lands  being  on 
the  side  of  the  lake  where  the  bank  sloped,  this  resulted 
in  the  flooding  of  some  of  their  property.  In  1910  they  in- 
stalled a  siphon  for  the  purpose  of  drawing  up  the  water 
within  the  lake  and  emptying  it  on  the  outside  of  the  levee, 
and  in  this  way  reducing  the  waters  of  the  lake  to  their 
former  level.  In  about  two  years  the  siphon  ^became 
choked  up,  and  was  not  used  any  further. 

(3)  It  may  be  said  that  the  St.  Francis  Levee  Dis- 
trict was  given  the  power  to  construct  a  levee,  and,  by  the 
exercise  of  the  right  of  eminent  domain,  to  take  whatever 
lands  were  necessary  for  that  purpose.  They  did  not  ac- 
quire the  lands  of  plaintiflFs  either  by  purchase  or  by  the 
exercise  of  the  right  of  eminent  domain,  and  therefore 
plaintiffs  had  the  right  to  pump  the  water  out  of  the  lake 
so  that  the  waters  might  be  restored  to  their  former  level, 
and  thus  prevent  the  flooding  of  their  lands.  When  this 
right  is  conceded  to  plaintiffs,  it  is  contended  by  their 
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ootuisel  that  the  chiancery  court  erred  in  defining  the 
limitB  of  their  lands  upon  which  the  defendants  might 
hxmt  and  fish.  But  we  need  not  consider  this  question 
for  the  reason  that  we  are  of  the  opinion  thajt  the.  chan- 
cellor should  not  have  issmed  any  injunction. 

In  the  early  settlement  of  this  State,  there  was  much 
waste  and  forest  ^land,  and  an  aibnndance  of  all  kinds  of 
game  on  them.  It  was  never  considered  that  a  person 
hunting  upon  the  unincloeed  lands  of  another  was  a  tres- 
passer.   See  Bizzell  v.  Booker,  16  Ark.  308. 

(4)  By  section  1913  of  Barby's  Digest,  which  was 
enacted  January  21,  1875,  persons  were  prohibited  from 
ranging  or  hunting  on  the  enclosed  land  of  another  with- 
out the  consent  of  the  owner  previously  obtained,  and 
such  acts  constitute  a  trespass.  A  like  section  is  con- 
tained in  the  game  law  passed  at  the  recent  session  of  the 
Legislature,  and  approved  Marcih  11, 1915.  Thus  it  will  be 
seen  that  a  person  has  the  exclusive  right  to  hunt  and  fish 
upon  his  enclosed  land  and  private  grounds,  and  that  he 
should  be  entitled  to  equita/ble  relief  to  prevent  interfer- 
ence with  that  right. 

If  it  should  be  urged  that  injunctive  relief  should  not 
be  granted  in  such  oases  because  a  <avil  action  for  tres- 
pass would  lie  against  the  defendants,  and  that  the  offend- 
ing parties  might  'be  prosecuted  criminally  under  the  stat- 
ute above  referred  to,  it  may  be  said  that  such  action  upon 
the  part  of  the  land  owner  would  require  a  multiplicity  of 
suits  and  would  afford  no  adequate  relief. 

Our  statute  makes  it  xmlawful  to  express  or  carry 
beyond  the  limits  of  the  State  any  game  fish  or  game  of 
any  description,  and  the  statute  'has  been  held  to  be  a  valid 
one.    Fritz  v.  State,  88  Ark.  571. 

The  record  shows  that  the  plaintiffs  have  expended 
much  money  upon  their  property,  and  that  the  right  to 
hunt  and  fish  on  it  is  highly  prized  by  them.  As  we  have 
already  seen,  they  have  the  exclusive  right  to  hunt  and 
fish  on  their  own  lands  when  they  are  enclosed.  To  hold 
that  such  rights  are  not  of  sufficient  importance  for  the 
court  to  protect  them  by  injunction,  would  be  to  deprive 
property  owners  of  substantial  rights,  and  to  encourage 
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wrong-doers  in  trespassing  on  their  lands,  for  there  could 
be  no  substantial  recovery  in  a  civil  taction  for  trespass. 

Connsel  for  plaintiffs  contend  that  the  lands  are  en- 
dosed,  and  that  for  that  reason  they  are  entitled  to  in- 
jnnctive  relief.  The  record  shows  that  the  lands  border 
npon  the  side  of  the  <bank  of  the  lake  which  slopes,  and 
that  'a  fence  fwas  built  laround  that  part  of  the  land  which 
did  not  border  ui)on  the  lake,  but  that  the  greater  part 
of  their  land  did  border  upon  the  lake. 

(  5 )  Whether  or  not  a  natural  ibarrier  may  be  of  suoh 
a  character  as  to  serve  as  part  of  tan  enclosure  depends 
upon  the  peculiar  facts  of  each  case.  See  Dawdle  v. 
Wheeler,  76  Ark.  529. 

Whether  or  not  they  are  in  any  given  case  is  a  ques- 
tion of  fact.  In  determining  that  question,  the  quality, 
locality,  dbaracter  and  condition  of  the  land  sought  to  be 
appropriated  or  set  apart  from  the  adjoining  land  for  the 
exclusive  use  of  the  parties  who  erected  the  barrier, 
should  be  considered.  The  sis&e  of  the  tract,  its  condition 
and  appropriate  use,  with  the  surrounding  circumstances, 
should  be  considered  in  determining  whether  the  natural 
barriers,  taken  in  connection  with  the  artificial  barriers 
are  sufficient  to  notify  the  public  that  the  land  has  been 
appropriated,  and  to  impart  to  the  claim  of  appropriation 
the  indication  of  ownership  which  is  necessary. 

The  banks  of  the  lake  on  the  outer  rim  are  steep,  but 
the  inside  banks  next  to  the  land  of  the  plaintiflFs  are  slop- 
ing. The  land  rises  gradually,  and  it  is  difficult  to  tell 
where  the  high  water  mark  is  on  that  side  of  the  lake.  As 
we  have  already  seen,  the  title  to  the  bed  of  the  lake  to 
high  water  mark  is  in  the  State  for  the  use  of  the  public, 
and  the  public  have  a  right  to  hunt  and  fish  therein.  There 
is  nothing  on  the  bank  adjacent  to  plaintiff  ^s  land  to  indi- 
cate where  the  high  water  mark  is ;  and,  under  these  cir- 
cumstances, we  do  not  think  the  bank  of  the  lake  is  suffi- 
dent  indication  of  the  ownership  of  the  plaintiffs,  taken  in 
connection  with  the  artificial  barriers,  to  constitute  an  en- 
closure. 

For  the  reason  that  the  public  has  a  right  to  hunt  on 
the  unenclosed  lands  of  another,  the  chancellor  should  not 
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have  granted  any  injunction.  But  the  defendants  have 
not  taken  sn  lappeal*  in  this  case,  and  the  injunction 
granted  by  the  chancellor  must  stand. 

It  follows  that  the  decree  will  'he  affirmed. 


Cole  v.  Burnett. 
Opinion  delivered  June  21, 1915. 

1.  PABimON — SQUITT  JUBI8DICTION — ^IBSXTB  OT  TITLB— PRACTICE, — ^Wliere 

I^alntilTs  title  Is  disputed,  equity  will  decline  Jurisdiction,  in  an 
action  looking  to  a  partition  of  the  land,  to  try  the  question  of 
title,  and  will  dismiss  plaintiff's  complaint  without  prejudice,  or 
the  couit  may  retain  the  bill  for  a  reasonable  time  until  the  issue 
of  title  has  been  determined  at  law. 

2 .  iBquiTT  juBiSDionoN — ^pabtition — ^issuiB  OP  TITLE. — ^Where  plaintiff  In 
a  partition  proceeding,  voluntarily  submitted  the  issue  of  the  title 
to  the  lands  involved,  to  the  chancery  court,  he  will  not  be  heard 
to  complain  on  appeal,  that  the  court  had  no  Jurisdiction. 

8.      EVUMBNGB  —  TITLE    TO    LAKD  —  TBSTIMONT    OP    QRANTOB  —  CONPUOH^O 

CLAIMS. — ^Where  plaintiff  claimed  an  interest  in  certain  lands,  by 
reason  of  a  warranty  deed  from  one  T.,  it  is  competent  for  T.  to 
testify  in  person,  that  he  had  also  deeded  the  land  to  another; 
T.  is  a  competent  witness  to  testify  to  any  fact  within  his  own 
knowledge  pertaining  to  the  issues  in  the  case. 

4.  Appeal  and  ebbob — findings  op  chancellob — ^paotb. — Findings  of 
fact  made  by  a  chancellor  will  not  be  disturbed  on  appeal,  unless 
they  are  against  the  clear  preponderance  of  the  evidence. 

5.  Pbopebtt — TiTLs  TO  BEAL  ESTATE. — ^Tho  finding  of  the  chanceUor 
that  the  title  to  certain  property  was  good  in  defendants,  as 
against  a  claimant  to  an  interest  therein,  through  the  same  grantor, 
held  to  be  supported  by  the  evidence. 

Appeal  from  Greene  Chancery  Court;  Charles  D. 
Frierson,  Chancellor;  affirmed. 

Geo.  A.  Burr  and  R.  E.  L.  Johnson,  for  appellant. 

1.  The  court  erred  in  retaining  jurisdiction  of  the 
cause,  and  in  rendering  a  final  decree  dismissing  the  com- 
plaint for  want  of  equity.  Adverse  possession  and  the 
seven  years'  statute  of  limitations  were  pleaded  in  the  an- 
swer, plaintiff's  title  was  denied,  and  also  that  he  was  a 
tenant  in  common ;  and  proof  was  introduced  to  establish 
the  plea,  sufficient,  if  not  controverted,  to  establish  an 
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adverse  tholding  of  the  land.  The  complaint  ought  to  have 
been  dismissed  without  prejudice  to  another  action  at  law 
to  try  out  defendants'  plea  of  adverse  possession.  91 
Ark.  26;  47  Ai^k.  235;  71  Ark.  544;  75  Ark.  6;  88  Ark.  610; 
27  Ark.  77;  40  Ark.  155;  44  Ark.  344. 

2.  The  decree  is  not  sustained  by  the  proof.  The 
testimony  of  G.  W.  Treadaway,  regarding  what  he  claims 
was  a  verbal  sale  of  his  interest  to  J.  T.  Burnett,  was  in- 
competent ibecause  he  had  made  appellant  a  warranty 
deed,  and  could  not  be  heard  to  testify  as  to  a  prior  ver- 
bal sale  of  his  interest  to  some  other  person.  The  most 
that  could  be  made  of  the  transaction  of  sale  as  testified 
to  by  this  witness  would  (be  that  there  was  an  executory 
contract  of  sale  as  between  himself  and  Burnett,  and 
would  not  be*  suflScient  in  law  upon  which  to  base  an  ad- 
verse claim  of  title  against  a  co-tenant.  2  Am.  &  Eng. 
Enc.  of  L.  495 ;  100  Oal.  158 ;  34  Pac.  667. 

It  devolved  upon  the  appellees  to  establish  by  satis- 
factory, clear  and  unequivocal  proof  that  there  was  an 
ouster  as  against  G.  W.  Treadaway  and  appellant  by  their 
father.  Acts  of  disseizin  must  (be  unequivocal,  and  clear 
proof  is  always  required.  2  Am.'  &  Eng.  Enc.  of  L.  49; 
Id.  491 ;  Id.  499.    See,  also,  38  Cyc.  37. 

No  brief  filed  for  appellees. 

Hart,  J.  On  July  16,  1913,  J.  W.  Cole  filed  a  com- 
plaint in  the  chancery  court  against  B.  B.  Burnett  and  A. 
C.  Burnett,  in  which  he  alleged  that  he  and  the  defendants 
were  owners  as  tenants  in  common  of  eighty  acres  of  land 
situated  in  Greene  County,  Arkansas,  that  he  was  the 
owner  by  purchase  of  an  undivided  two-fifths  interest  in 
said  land,  and  that  the  defendants  were  owners  of  an  un- 
divided three-fifths  interest  therein.  The  prayer  of  the 
complaint  was  that  the  lands  be  partitioned  according  to 
the  respective  interests  of  the  plaintiff  and  the  defend- 
ants. 

The  defendants  filed  an  answer  in  which  they  denied 
that  they  were  tenants  in  common  with  the  plaintiff  in  and 
to  said  land.  They  denied  that  the  plaintiff  had  any  title 
whatever  in  and  to  said  land,  averred  that  they  were  the 
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owners  thereof  as  heirs  of  their  father,  and  that  he  had 
purchased  the  land  in  his  lifetime/  They  also  set  up  title 
by  adverse  possession. 

The  facts,  as  developed  by  the  defendants,  are  as 
follows : 

Richard  Treadaway  was  the  original  owner  of  the 
lands,  and  they  were  his  ihomestead.  He  died  some  time 
during  the  Civil  War  and  left  surviving  him  his  widow, 
who  is  now  living  and  has  ibeen  confined  to  the  insane  asy- 
lum ever  since  two  or  three  years  before  this  suit  was 
instituted.  He  also  left  surviving  him  five  children, 
namely,  W.  B.  Treadaway,  G.  W.  Treadaway,  B.  C.  Tread- 
away,  Mary  Howard  and  Thomas  J.  Treadaway.  John 
T.  Burnett  married  Mary  Howard,  who  was  a  half-sister 
of  the  other  children,  and  went  into  possession  of  the 
lands  in  controversy  in  1869,  and  remained  in  possession 
of  it  until  his  death  about  sixteen  years  ago.  It  is  admit- 
ted that  he  purchased  the  interest  of  three  of  the  heirs 
before  he  went  into  possession  of  the  lands.  In  1883  he 
obtained  a  warranty  deed  from  Thomas  J.  Burnett  for  his 
undivided  one-fifth  interest  in  the  lands,  and  the  consider- 
ation redted  in  the  deed  is  thirty  dollars.  John  T.  Bur- 
nett paid  the  taxes  on  the  land  and  made  various  improve- 
ments on  it  up  to  the  time  of  his  death,  about  sixteen 
years  before  the  institution  of  this  action.  After  his  death 
the  widow  and  their  two  children,  the  defendants  in  this 
action,  remained  in  possession  of  the  land,  and  paid  the 
taxes  on  it  until  the  time  Mrs.  Burnett  was  placed  in  the 
insane  asylum.  Since  that  time  the  defendants  have  been 
in  possession  of  the  land. 

The  deposition  of  G.  W.  Treadaway  was  taken  by 
consent  September  22,  1914,  and  he  testified  that  he  had 
sold  his  undivided  one-fifth  interest  in  the  land  to  John 
Burnett  about  thirty-five  years  ago,  but  that  no  deed  was 
executed  by  him;  that  in  1873  he  went  to  Burnett  and 
Burnett  paid  him  $10  for  his  interest ;  that  about  sixteen 
years  ago  he  met  the  plaintiflF  Cole  on  the  train,  and  the 
question  of  his  interest  came  up,  and  he  agreed  to  sell 
Cole  his  interest  for  $15,  and  some  time  thereafter,  in 
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1896  or  1897,  he  executed  a  deed  to  Cole  for  his  interest. 
He  first  stated  that  Burnett  lived  seven  or  eight  years 
after  he  sold  his  interest  to  Cole,  ibnt  subsequently  stated 
that  Burnett  lived  only  four  or  five  years  after  the  execu- 
tion of  his  interest  to  Cole. 

Gt.  W.  Treadaway  also  stated  that  he  told  the  plain- 
tiff he  had  sold  the  land  to  John  T.  Burnett,  and  further 
stated  that  Burnett  had  not  x>aid  him  all  the  money  he 
thought  was  due  him.  He  stated  also  that  he  went  to 
Burnett  and  asked  him  for  a  further  payment  for  his  in- 
terest stating  that  he  thought  he  ought  to  receive  as  much 
as  the  other  heirs  had  received  for  their  share,  and  that 
Burnett  refused  to  pay  him  any  more ;  that  he  made  an 
agreement  with  Cole  whereby  he  sold  the  interest  of  his 
brother  Thomas  J.  Treadaway  to  Cole  for  $20;  that  he 
told  his  brother  about  this  sale,  and  his  brother  author- 
ized him  to  execute  a  deed  to  Cole  for  his  interest ;  that 
pursuant  to  this  direction  he  executed  a  deed  to  Cole  for 
the  undivided  interest  of  his  brother,  and  signed  his  broth- 
er's name  to  the  deed ;  and  that  Cole  paid  him  $15  for  his 
own  interest. 

The  defendants,  who  were,  respectively,  twenty-six 
and  twenty-eight  years  of  age,  testified  that  they  lived  on 
the  land  with  their  father  until  he  died,  and  that  they  had 
never  heard  of  the  plaintiff  Cole,  or  their  uncle,  G.  W. 
Treadaway,  claiming  any  interest  in  the  land  while  their 
father  lived ;  and  that  their  father  claimed  to  own  the  land 
while  he  lived,  and  that  they  had  claimed  it  since  his 
death. 

The  plaintiff  testified  in  his  own  behalf,  and  said  that 
he  agreed  to  pay  O.  W.  Treadaway  $15  for  his  undivided 
one-fifth  interest,  and  at  the  same  time  agreed  to  pay  him 
$20  for  his  brother,  Thomas  J.  Treadaway 's  interest ;  that 
before  the  deed  was  executed  and  the  sale  consummated 
he  examined  the  records,  and  found  that  the  title  was  in 
the  Treadaway  heirs ;  that  the  deeds  were  executed  and 
delivered  to  him,  and  the  money  paid  by  him  to  G.  W. 
Treadaway;  that  G.  W.  Treadaway  did  not  tell  him  that 
he  had  previously  sold  his  interest  to  John  T.  Burnett ; 
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that  he  had  lived  near  the  land  and  had  known  John  T. 
Burnett  nearly  all  his  life;  that  after  he  had  secured  the 
deeds  from  the  Treadaways,  he  told  Burnett  ahout  pur- 
chasing their  interest,  and  said  that  Burnett  **got  sore" 
about  it,  but  did  not  claim  that  he  owned  their  interest; 
that  the  deed  from  T.  J.  Treadaway  to  Burnett  was  filed 
for  record  between  the  time  he  first  investigated  the  rec- 
ord, and  the  time  he  procured  and  filed  for  record  the  deed 
from  T.  J.  Treadaway  to  himself ;  that  after  Burnett  died, 
he  met  his  widow  and  told  her  that  as  long  as  she  stayed 
on  the  place  and  kept  it  up,  he  would  not  deprive  her  of 
her  home ;  that  soon  after  she  was  placed  in  the  State  in- 
sane asylum,  he  took  action  looking  to  the  establishment 
of  his  title  to  an  undivided  two-fifths  interest  in  the  land. 

The  chancery  court  decreed  that  the  plaintiff's  com- 
plaint should  be  dismissed  for  want  of  equity  and  the 
plaintiff  has  appealed. 

It  is  contended  by  counsel  for  the  plaintiff  that  the 
court  erred  in  retaining  jurisdiction  of  the  cause,  and  in 
rendering  a  final  decree  dismissing  the  complaint  of  the 
plaintiff  for  want  of  equity.  In  support  of  their  conten- 
tion, they  rely  upon  numerous  decisions  of  this  court  to 
the  effect  that  partition  can  not  be  had  of  land  held  ad- 
versely, or  the  title  to  which  is  in  dispute,  unless  the  lands 
be  vacant  or  not  in  actual  possession.  London  v.  Overhyt 
40  Ark.  155;  Cannon  v.  Stevens,  88  Ark.  610;  LaCoits  v. 
Pike,  91  Ark.  26 ;  HiU  v.  Cherokee  Construction  Co.,  99 
Ark.  84. 

(1-2)  Where  the  plaintiff's  title  is  disputed,  our  de- 
cisions have  been  uniformly  to  the  effect  that  courts  of 
equity  will  decline  jurisdiction  to  try  the  question  of  title, 
if  the  rule  is  invoked.  In  such  cases  the  complaint  will  be 
dismissed  without  prejudice,  or,  in  analogy  to  the  case  of 
dower,  the  court  will  retain  the  bill  for  a  reasonable  time 
until  the  issue  of  title  has  been  determined  by  a  court  of 
law.  Had  the  plaintiff  invoked  the  rule,  it  would  have 
been  the  duty  of  the  chancery  court  to  have  dismissed  his 
complaint  without  prejudice,  or  to  have  retained  the  cause 
for  a  reasonable  time  with  liberty  io  the  plaintiff  to  bring 
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such  action  as  lie  mi^ht  :be  advised  to  establish  his  title. 
The  record  does  not  -show  that  the  plaintiff  invoked  the 
rule  in  this  case.  On  the  contrary,  issue  was  joined  on  the 
question  of  title  and  depositions  were  taken,  and  that 
question,  by  consent  so  far  as  the  record  discloses,  was 
presented  to  the  court  for  determination.  The  plaintiff 
miade  no  motion  to  transfer  the  cause  to  the  law  court,  and 
made  no  objection  to  the  jurisdiction  of  the  chancery 
court  to  try  the  question  of  title.  Having  voluntarily  sub- 
mitted the  issue  of  title  to  the  chancery  court,  he  can  not 
now  be  heard  to  complain  that  such  court  had  no  jurisdic- 
tion. Cribbs  v.  Walker,  74  Ark.  104;  Apple  v.  Apple,  105 
Ark.  669,  and  cases  cited ;  Farmer  v.  Towers,  106  Ark.  123. 

(3)  It  is  next  contended  by  counsel  for  the  plaintiff 
that  the  court  erred  in  admitting  the  testimony  of  George 
W.  Treadaway  to  the  effect  that  he  had  sold  the  land  to 
John  T.  Burnett.  Counsel  insists  that  Treadaway,  hav- 
ing given  a  warranty  deed  to  the  plaintiff,  should  not  be 
permitted  to  contradict  the  terms  of  that  deed. 

It  is  a  familiar  rule  of  law  that  the  acts  and  declara- 
tions of  a  person  in  possession  of  a  tract  of  land  are  ad- 
missible to  show  the  character  and  extent  of  his  posses- 
sion, but  not  to  contradict  his  deed  to  another.  But  that 
rule  has  no  application  here.  The  declarations  of  Tread- 
away were  not  introduced  in  evidence.  He  testified  him- 
self. He  was  a  competent  witness,  and,  like  any  other 
witness,  might  testify  to  any  fact  within  his  own  knowl- 
edge pertaining  to  the  issues  in  the  case.  His  testimony 
was  as  to  facts  within  his  own  knowledge  and  the  ques- 
tion of  their  truth  or  falsity  was  for  the  court  trying  the 
case. 

(4-5)  This  brings  us  to  the  question  as  to  whether 
the  decision  of  the  chancellor  on  the  issue  of  title  was  cor- 
rect. According  to  the  uniform  current  of  decisions  in 
this  State,  findings  of  facts  made  by  a  chancellor  will  not 
be  disturbed  on  appeal,  unless  they  are  against  the  clear 
preponderance  of  the  evidence.  G.  W.  Treadaway  testi- 
fied that  he  had  sold  the  land  to  John  T.  Burnett  in  1873, 
and  that  Burnett  paid  him  $10  for  his  interest.  Burnett 
was  then  in  possession  of  the  land,  having  purchased  th?i 
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interest  of  the  other  heirs,  and  continued  in  possession 
until  his  death,  paying  the  taxes  on  the  land  and  making 
improvements  on  it.  After  his  death,  his  widow  and  chil- 
dren remained  in  possession  of  the  land  until  the  present 
suit  was  instituted.  Burnett  ^s  two  sons,  although  they 
were  small  when  their  father  died,  testified  that  neither 
their  uncle  G.  W.  Treadaway,  nor  the  plaintiff  Cole, 
claimed  any  interest  in  the  land  during  their  father's 
lifetime.  Cole  permitted  Mrs.  Burnett  and  her  children 
to  remain  on  the  land,  and  to  pay  taxes  thereon  for  a  num- 
ber of  years  after  Burnett 's  death.  It  is  true  that  he  said 
he  did  this  Ibecause  of  his  respect  for  Burnett's  widow; 
and  he  denies  that  G.  W.  Treadaway  told  him  that  he  had 
sold  his  interest  in  the  land  to  Burnett,  or  that  Burnett 
ever  claimed  to  own  that  interest  before  his  death.  We 
think,  however,  that  the  surrounding  circumstances  tend 
to  corroborate  the  testimony  of  the  defendants,  and  are 
of  the  opinion  that  the  finding  of  the  chancellor  is  not 
against  the  clear  preponderance  of  ithe  evidence  and 
should  >be  upheld. 

The  decree  will  be  affirmed. 


DiLLAHXJNTY  V.  CHICAGO,  BoCK  ISLAND  &  PACIFIC  EaILWAT 

Company. 

Opinion  delivered  June  28, 1915. 

1.  Cabbubs^-injitbt  to  PA88ENQEB— dutt  ot  oabb. — ^In  an  action  for 
damages  agalnat  a  railroad  coin*pany,  growing  out  of  peraonal  In- 
jurl6B»  an  InBtniction  that  a  carrier  of  pasaengerB  is  required  to  do 
all  that  human  care,  ylgilance  and  foresight  can  reasonablj  do, 
in  view  of  the  character  and  mode  of  conveyance  adopted  to  pre- 
vent accidents  to  pasaongeni,  is  erroneous,  and  iras  propetij  re- 
fused. 

2.  CABBIBBS — ^nfJXTBT  TO  PASBENGBB— DUTT  OT  OABB.— While  the  laW  d» 

manda  the  utmost  care  for  the  safety  of  the  passenger,  it  does  not 
require  railroad  companies  to  exerdee  all  the  care,  skiU  and  dili- 
gence of  which  the  human  mind  can  conceive,  nor  such  as  will  free 
the  transportation  of  passengers  from  all  poesibile  peril. 
8.  QAnmam — DXTTT  TO  PA88BNGBB8. — Independently  of  their  pecuniary 
ability  to  do  so,  carriers  are  required  to  provide  aU  things  neces- 
sary to  the  security  of  passengers,  reasonahly  consistent  with  their 
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4Miftiae88,  and  ttpproptrlate  to  the  means  of  conveyance  employed  by 
them. 

4.      lUlLBOADS— INJUBT  TO  PASSENGBB—IOOKOUT   BTATUTB.— The  lOOkOUt 

Statute  hae  no  application  to  a  case  where  plaintiff,  a  iMuraenger, 
was  injured  while  attempting  to  board  a  passenger  train,  after  the 
same  had  stopped. 
6.  Cabrtwhh  —  nfjuBT  to  PASssNom  boabdinq  tbain  at  plage  not 
▲  sohbduixd  ersGB. — ^Although  defendant's  train  was  not  scheduled 
to  stop  at  a  certain  place,  when  it  did  stop  there,  and  plaimtiff  at- 
tempted to  boaard  the  same  as  a  passenger,  it  was  the  doty  of  the 
caoTier  to  stop  sulBciently  long  to  permit  plainitifl  to  tx)ard  the 
train. 

6.  Cabbikbs — ^DUTT  TO  PASSENGEBS  AT  STATIONS. — ^A.  Carrier  is  required 
at  any  station,  when  It  is  under  the  duty  to  antfcipa/te  the  presence 
of  passengers,  to  exercise  the  degree  of  care  necessary,  under  the 
circumstances,  for  the  protection  of  such  passengere. 

7.  BAJXBOADS — ^INJUBT    TO    PASSENOEB   BOABDINO    TBAIN — PBESUMPTION. — 

Where  a  passenger,  wliile  attempting  to  Jboaird  or  alight  from  a 
train,  ie  injured  by  the  operation  of  the  same,  a  presumption  of 
negligence  on  the  ipairt  of  the  defendant  arises  in  favoir  of  such 
passenger. 

Api)eal  from  Monroe  Circuit  Court;  Eugene  Lcmk- 
ford,  Judge ;  reversed. 

C.  F.  Greenlee,  for  appellant. 

1.  Instruction  1,  given  at  appellee  ^s  request,  does 
not  correctly  -state  the  law.  It  is  immaterial  whether  the 
train  was  scheduled  to  stop  at  Wheatley  for  passengers 
or  not ;  the  fact  is  that  it  did  stop  there,  and  took  on  pas- 
sengers when  there  were  any  waiting.  The  conductor 
was  'bound  to  see  appellant  if  he  looked  in  the  direction 
of  the  platform,  for  she  was  in  plain  view.  Likewise  the 
other  employees  of  appellee  were  there  and  should  have 
taken  notice  of  any  passengers  present,  and  if  they  failed 
in  this,  appellee  was  liaible.  110  Ark.  522;  Id.  232;  111 
Aik.  129;  101  Ark.  424,  431,  432. 

2.  An  instruction  given  by  the  court  on  its  own  mo- 
tion was  erroneous  in  that  it  told  the  jury  that  if  the  plain- 
tiff was  negligent  in  getting  on  the  train  in  the  manner 
and  at  the  time  she  did,  she  could  not  recover,  even  though 
they  found  that  the  defendant  was  negligent.   76  Ark.  524. 

3.  It  was  error  also  to  instruct  the  jury,  in  effect, 
that  it  was  not  the  duty  of  appellee  ^s  employees  to  keep  a 
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lookout  even  for  passengers,  unless  a  train  was  sched- 
uled to  stop  at  a  certain  point,  etc.    83  Ark.  61-68. 

Thos.  S.  Buzbee  and  Geo.  B.  Pugh,  for  appellee. 

1.  The  instructions  given  presented  the  case  more 
favorably  for  the  appellant  than  the  law  justified. 

2.  Tihe  testimony  on  the  part  of  appellee  was  con- 
tnadicted  by  the  appellant,  and  the  verdict  of  the  jury 
ought  to  settle  the  case  in  favor  of  appellee  on  the  facts. 

Smith,  J.    Appellant  brought  this  suit  to  recover 
damages  to  compensate  an  injury  sustained  by  her  while 
attempting  to  board  one  of  appellee's  passenger  trains 
at  Wheatley,  a  station  upon  the  line  of  appellee's  road. 
Appellant  came  over  the  Missouri  &  North   Arkansas 
Railroad  from  Cotton  Plant  to  Wheatley,  and  arrived  at 
the  last  named  place  about  10  o'clock  p.  m.  of  March  6, 
1914,  and  she  remained  at  the  depot  at  Wheatley  until 
2:20  o'clock  a.  m.  of  March  7,  at  which  time  the  train  on 
which  she  expected  to  take  passage  arrived.    This  train 
was  going  west,  and  the  engine  stopped  just  before  reach- 
ing the  crossing  of  the  M.  &  N.  A.  Rd.  The  depot  at  Wheat- 
ley  was  north  of  the  track  of  appellee,  and  the  mailbox 
was  at  the  depot.    The  coach  for  colored  people  on  which 
appellant  undertook  to  eimbark,  was  east  of  the  depot  and 
east  of  the  mailbox,  and  the  mailbox  was  only  a  few  feet 
north  of  the  railroad  track.    Appellant  described  the  cir- 
cumstances of  her  injury  as  follows:    **When  the  train 
run  up  to  the  depot  and  stopped,  I  come  out  of  the  depot 
and  started  back  toward  the  colored  coach,  and  met  the 
porter,  and  I  stepped  up  on  the  first  step,  but  they  didn't 
have  any  stool  there,  so  I  caught  a-hold  to  the  rod  on  this 
side  next  to  the  baggage  car,  and  so  I  stepped  on  the  fi^* 
step,  and  the  train  made  a  snatch  and  threw  me,  a.nd  I 
went  right  down  -between  the  comer  of  the  steps  and  the 
wheel,  and  the  conductor,  he  held  my  hand  to  that  left- 
hand  rod  until  the  train  stopped,  and  the  porter  hadn't 
never  got  on  the  train.     There  wasn't  no  one  on  the 
ground.    The  conductor  was  out  there  on  that  little  vesti- 
bule, and  n\^hen  the  train  stopped  he  held  to  my  hand  and 
the  colored  porter,  he  helped  me  on  the  train." 
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The  testimony  on  the  part  of  the  appellee  was  to  the 
effect  that  the  conductor  and  the  porter  immediately  after 
the  train  reached  Wheatley  both  walked  forward  to  at- 
tend to  the  changing  of  the  mail  pouches.  That  they  saw 
nothing  of  any  person  who  seemed  to  be  trying  to  or  de- 
sired to  get  on  the  train.  That  as  soon  as  this  change 
was  made,  they  gave  the  signal  for  the  train  to  proceed, 
and  started  back  to  get  on  themselves.  That  the  train 
was  moving  when  the  conductor  stepped  on.  That  imme- 
diately after  he  had  gotten  on,  he  heard  somebody  scream, 
and  looked  around  him  and  saw  the  appellant  holding  on 
to  the  train.  He  immediately  pulled  the  bell  cord  to  stop 
the  train,  and  held  the  appellant  to  keep  her  from  falling. 
The  porter  had  not  yet  gotten  on  the  train.  The  train 
stopped  as  soon  as  it  could  be  stopped,  and  the  porter, 
who  had  gotten  to  the  steps  by  that  time,  helped  the  ap- 
pellant on  the  train. 

The  proof  further  showed  that  Wheatley  was  not  a 
regular  station  for  this  train,  although  it  always  stopped 
there  on  account  of  the  crossing  and  for  the  exchange  of 
mail,  and  that  passengers  were  discharged  there,  and 
were  also  received  at  that  station,  and  that  passengers 
were  so  received  and  discharged  on  an  average  of  about 
every  other  stop  of  the  train. 

(1)  A  number  of  instructions  were  asked  by  the  ap- 
I)ellant,  several  of  which  were  given,  and  exceptions  were 
duly  saved  to  the  court's  refusal  to  give  the  others.  These 
instructions  which  were  refused  dealt  generally  with  the 
degree  of  care  which  should  have  been  exercised  by  the 
appellee  in  regard  to  prospective  passengers;  while 
others  were  prepared  under  the  theory  that  the  lookout 
statute  applied  to  the  facts  stated. 

Instruction  numlbered  1,  for  instance,  asked  by  appel- 
lant, which  was  refused  by  the  court,  told  the  jury  that 
carriers  are  required  to  do  all  that  human  care,  vigilance 
and  foresight  can  reasonably  do  in  view  of  the  character 
and  mode  of  conveyance  adopted  to  prevent  accidents  to 
passengers. 
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This  instruction  has  ^been  repeatejdly  condemned  by 
this  court.  For  the  giving  of  an  instruction  containing 
this  language,  the  case  of  St.  Lows,  I.  M.  <&  8.  Ry.  Co.  v. 
Piirifoy,  99  Ark.  366,  was  reversed.  In  condemning  that 
instruction,  Justice  Battle,  speaking  for  the  court,  in  the 
case  of  Ark.  Midland  Ry.  Co.  v.  Canman,  52  Ark.  417, 
said: 

(2-3)  **  'Bailroad  companies  are  bound  to  the  most 
exact  care  and  diligence,  not  only  in  the  management  of 
trains  and  cars,  but  also  in  the  structure  and  care  of  the 
track,  and  in  all  the  subsidiary  arrangements  necessary 
to  the  safety  of  the  passengers.  While  the  law  demands 
the  utmost  care  for  the  safety  of  the  passenger,  it  does 
not  require  railroad  companies  to  exercise  all  the  care, 
skill  and  diligence  of  which  the  human  mind  can  conceive, 
nor  such  as  will  free  the  transportation  of  passengers 
from  all  possible  peril.  They  are  not  required,  for  the 
purpose  of  making  their  roads  perfectly  safe,  to  incur 
such  expenses  as  would  make  their  business  wholly  im- 
practicable, and  drive  prudent  men  from  it.  They  are, 
however,  independently  of  their  pecuniary  ability  to  do 
so,  required  to  provide  all  things  necessary  to  the  security 
of  the  passenger  reasonably  consistent  with  their  business 
and  appropriate  to  the  means  of  conveyance  employed  by 
them,  and  to  adopt  the  highest  degree  of  practicable  care, 
diligence  and  skill  that  is  consistent  witti  the  operating 
of  their  roads,  and  that  will  not  render  their  use  imprac- 
ticable or  inefficient  for  the  intended  purposes  of  the 
same/  The  above  is  the  correct  rule.  2  Hutch,  on  Car- 
riers, section  897.  The  instruction  did  not  conform  to  the 
above  rule,  and  is  in  conflict  with  many  of  our  later  de- 
cisions.'' 

(4)  We  think  no  error  was  committed  by  the  court 
in  refusing  to  give  the  instructions  based  upon  the  look- 
out statute,  as  that  statute  has  no  application  to  the  facts 
here  stated.  A  correct  statement  of  the  carrier's  duty  un- 
der such  circumstances  is  found  in  the  language  quoted 
from  the  Purifoy  case,  and  the  court  gave  other  instruc- 
tions, to  which  no  exceptions  appear  to  have  'been  saved, 
declaring  the  duty  of  the  carrier  imder  the  circumstances. 
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But  over  the  objection  of  appellant  the  court  gave  an 
instmotion  nmnibered  1,  which  reads  as  follows : 

**You  are  instructed  that  if  you  find  from  the  evi- 
dence that  lie  train  in  question  was  not  scheduled  to  stop 
for  passengers,  or  to  take  on  passengers  at  Wheatley,  the 
conductor  was  under  no  obligation  to  look  around  for  pas- 
sengers when  the  train  stopped  at  that  place/* 

(5-^)  This  is  not  a  correct  declaration  of  the  law, 
and  the  giving  of  this  instruction  is  error  calling  for  the 
reversal  of  the  case.  It  would  make  no  difference  that 
this  train  was  not  scheduled  to  stop  for  and  take  on  pas- 
sengers at  Wheatley,  provided  it  did  in  fact  take  on  and 
discharge  passengers  at  that  station,  and  the  proof  is  un- 
disputed that  such  was  the  custom  of  the  railroad  com- 
I>any.  The  instruction  given  at  the  request  of  appellee  is 
not  a  correct  statement  of  the  carrier 's  duty  to  passengers 
even  at  flag  stations.  The  carrier  is  required  at  any  sta- 
tion where  it  is  under  the  duty  to  anticipate  the  presence 
of  passengers  to  exercise  the  degree  of  care  necessary  un- 
der the  circumstances  for  the  protection  of  such  passen- 
gers. The  carrier  can  not  say  it  was  unaware  of  their 
presence,  if  its.  duty  required  it  to  know  that  passengers 
might  be  present,  and  where  this  duty  rests  upon  it  it  is 
required  to  allow  passengers  .a  reasonable  time  to  get 
aboard  the  train  after  they  are  given  an  opportunity  to  do 
so.  And  if  without  allowing  such  reasonable  time  the 
train  is  started,  and  the  passenger  is  injured,  the  railway 
company  is  liable.  St.  Louis,  I.  M.  <&  S.  Ry.  Co.  v.  Wright, 
105  Ark.  269. 

(7)  The  proof  in  this  case  is  directly  conflicting; 
and  under  the  evidence  on  the  part  of  appellee,  there  is  no 
liability  on  account  of  appellant's  injury,  and  we  would 
not  reverse  this  case  had  the  cause  been  submitted  to  the 
jury  under  proper  instructions.  Appellant's  evidence, 
however,  if  believed  by  the  jury,  is  sufficient  to  warrant 
a  recovery  in  her  favor,  for  if  she  was  injured  in  the  man- 
ner stated  by  her,  she  was  a  passenger  and  was  entitled  to 
the  benefit  of  the  presumption  which  arises  upon  proof  of 
injury  from  the  operation  of  appellee's  train.    In  the  re- 


Digitized  by 


Google 


398  DoBBs  V.  Town  of  Oillett.  [119 

cent  case  of  Huckaby  v.  St.  Louis,  I.  M,  £  S.  Ry.  Co.,  119 
Ark,  179,  which  cites  other  cases  to  the  same  effect,  we 
said  that,  where  an  injury  results,  from  the  operation  of 
the  train,  to  the  passenger  while  boarding  or  alighting 
from  the  train,  the  presumption  of  negligence  arises  in 
favor  of  such  passenger. 

For  the  errors  indicated,  the  judgment  will  be  re- 
versed and  the  cause  remanded  for  a  new  trial. 


DoBBs  V.  Town  of  Gillett. 

Opinion  delivered  June  21,  1915. 

1.  Eminent  domain — ^propbbtt  taken  without  oondemnation — bbmo^t 
OF  ZAND  OWNER. — ^WheTo  a  municipal  corporation  possesses  the 
right  to  take  property  by  eminent  domain,  and  does  take  property 
whioh  miglit  have  been  condemned  by  an  exercise  of  that  power, 
the  remedy  of  the  land  owner  is  to  sue  for  damages  at  law,  and  Is 
not  to  seek  mandatory  process  to  compel  withdrawal. 

2.  Title-— EQUITABLE  ownership — defense  of  possession. — The  owner 
of  an  equdtalble  title  can  not  maintain  ejectment,  hut  he  may  de- 
fend his  own  possession  under  such  title. 

3.  Equity  jurisdiction — condemnation  of  land — injunction — dak- 
ages. — ^Where  a  land  owner  sought  to  restrain  the  maintenance  of 
a  drainage  ditch  across  his  land,  a  finding  by  the  chancery  court, 
that  he  could  not  restrain  the  same,  was  prc^^er,  but  his  remedy 
for  damages  for  the  taking  of  his  property,  can  not  properly  be 
shut  off  by  the  decree  in  that  action,  where  the  matter  of  damages 
was  not  there  in  issue. 

4.  (Municipal  ooftPoaATioNS — dbainagb  of  stredtb. — The  rl^ht  of  muni- 
cipal corporation  to  construct  a  drainage  system  for  the  city,  can 
not  be  abridged  because  water  is  thrown  thereby  upon  one  of  its 
streets  as  a  consequence;  the  fact  that  the  city  has  not  discharged 
Its  duty  to  drain  one  street,  does  not  prevent  the  imiproyement  of 
other  streets  and  jpufblic  places. 

Apx>eal  from  Arkansas  Chancery  Court;  John  M.  El- 
liott, Chancellor ;  modified  and  affirmed. 

John  W.  Moncrief,  for  appellants. 

1.  The  only  ditch  involved  in  this  case  is  the  "new 
ditch,  * '  as  it  is  called.  Since  this  suit  was  filed,  Dobbs  has 
acquired  title  to  the  land  on  which  the  "old  ditch ^^  was 
constructed.  The  decree  takes  away  from  him  lands  which 
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belong  to  him  without  any  compensation.  The  error  is 
prejudicial.  103  Ark.  312-315.  No  condemnation  pro- 
ceedings were  ever  instituted.  Dobbs'  title  is  complete, 
but,  if  not,  his  actual  possession  under  an  enclosure  is  no- 
tice to  the  world  of  an  equitable  title.  33  Ark.  119 ;  41  Id. 
169 ;  91  Va.  397 ;  39  Neb.  741 ;  23  N.  E.  1110 ;  80  S.  W.  842. 
2.  Injunction  was  the  proper  remedy.  79  N.  E.  27- 
32;  9  Am.  &  Eng.  Enc.  Law  (2  ed.),  37,  38. 

Botts  &  0' Daniel,  for  appellees. 

1.  Petitioners  had  no  title  at  the  time  the  suit  was 
filed.  36  Ark.  456 ;  65  Id.  610 ;  107  Id.  374 ;  72  Id.  498 ;  111 
W.  606;  83  7^.74. 

2.  The  town  had  authority  to  exercise  the  right  of 
eminent  domain.    Kirby^s  Digest,  §  §  2906,  5456-8. 

3.  Plaintiffs  remedy  was  exclusively  at  law  for  dam- 
ages. 51  Ark.  235-251 ;  84  Id.  366 ;  31  Id.  506 ;  45  Id.  252 ; 
69  Id.  104 ;  79  Id.  154 ;  80  Id.  503 ;  107  Id.  449. 

MoCuLLocH,  C.  J.  The  plaintiff,  W.  W.  Dobbs,  and 
others,  are  the  owners  of  real  property  in  the  incorpo- 
rated town  of  Gillett,  and  instituted  this  action  against 
the  municipality  to  restrain  the  latter  in  maintaining  a 
ditch  constructed  across  lands  claimed  to  be  owned  by 
plaintiff  Dobbs.  Dobbs  seeks  relief  on  the  ground  that 
the  ditch  was  constructed  over  his  lands,  but  the  ground 
for  relief  asserted  by  the  other  plaintiffs  is  that  the  water 
is  diverted  through  this  ditch  from  its  natural  drain-way 
and  cast  upon  Park  Avenue,  one  of  the  streets  of  the 
town,  which  is  thus  overflowed  on  to  the  adjoining  lots  of 
these  plaintiffs.  The  chancellor  denied  the  relief  prayed 
for  by  each  of  the  plaintiffs,  and  they  have  appealed  to 
this  court.  The  relief  sought  by  the  plaintiffs  being  upon 
separate  grounds,  it  is  proper  to  discuss  the  issues  sepa- 
rately, though  the  parties  joined  in  one  action. 

(1)  Plaintiff  Dobbs  owns  a  block  of  ground  fronting 
west  on  Sixth  Street  and  north  on  Park  Avenue.  He  also 
owns  a  strip  on  the  west  side  of  Sixth  Street,  over  which, 
he  contends,  the  ditch  was  constructed.  The  controversy 
between  him  and  the  town  arises  as  to  his  ownership  and 
possession  of  that  strip,  or,  rather,  as  to  the  width  of  it. 
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He  contends  that  he  owns  up  to  the  line  of  what  is  called 
the  Thomas  Addition,  which  constitutes  a  strip  170  feet 
wide  running  north  and  south  between  Sixth  Street  and 
the  line  of  the  Thomas  Addition.  The  contention  of  the 
defendant  is  that  Dobbs  owns  only  140  feet  of  the  strip, 
and  that  the  ditch  is  not  constructed  along  his  pari;  of  it. 
Dotobs  purchased  from  one  Leslie,  and  it  is  conceded  that 
the  description  in  the  original  deed  did  not  cover  the 
thirty  feet  involved  in  this  controversy.  He  was  in  pos- 
session of  it,  and  had  it  under  fence,  however,  when  the 
ditch  was  dug,  and  the  evidence  on  his  part  tended  to  show 
that  when  he  purchased  from  Leslie  the  agreement  was 
that  he  was  to  have  up  to  the  line  of  the  Thomas  Addition. 
After  the  commencement  of  this  suit,  Leslie  executed  to 
Dobbs  another  deed,  correcting  the  description  so  as  to 
vest  the  legal  title  in  Dobbs  to  the  whole  of  the  land  in 
controversy.  The  evidence  is  suflScient  to  show,  in  other 
words,  that  at  the  time  the  ditch  was  constructed,  Dobbs 
was  in  possession  of  the  disputed  strip  under  an  equi- 
table title,  and  that  he  acquired  the  legal  title  since  the 
commencement  of  the  action.  The  evidence  i«  also  undis- 
puted that  when  the  town  authorities  went  there  to  open 
the  ditch,  Dobbs  and  his  wife  consented  to  the  construc- 
tion of  the  ditch  on  condition  that  it  should  be  afterward 
determined  whether  or  not  they  owned  the  land.  Pur- 
suant to  that  understanding,  they  withdrew  their  fence, 
which  enclosed  this  strip.  They  consented  to  the  con- 
struction of  the  ditch,  but  not  unconditionally  so  as  to  cut 
off  their  right  to  claim  compensation  for  the  taking  of  the 
property.  Now,  the  right  of  the  city  to  condemn  the  prop- 
erty of  the  plaintiff  Dobbs  is  clearly  granted  by  the  stat- 
utes of  the  "State.  Kiilby's  Digest,  section  2906.  In  addi- 
tion to  that,  the  plaintiffs  consented  to  the  taking  of  the 
property  for  that  purpose,  and  even  though  that  consent 
was  conditional,  they  have  no  right  to  withdraw  it  so  as 
to  force  the  town  to  discontinue  the  maintenance  of  the 
ditch.  It  has  been  decided  by  this  court  in  many  cases 
that  where  the  right  of  eminent  domain  exists,  and  prop- 
erty is  taken  which  might  be  condemned  by  the  exercise 
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of  that  power,  the  remedy  is  to  sue  for  damages,  and  not 
to  seek  mandatory  process  to  compel  withdrawal.  This 
doctrine  is  announced  in  railroad  oases,  but  the  principle 
is  the  same  with  respect  to  mmiicipal  corporations  which 
have  the  right  to  condemn  for  public  use,  but  have  taken 
the  property  without  proceeding  regularly  by  condemna- 
ation.  We  have  held  in  those  cases  that  the  remedy  is  at 
law  to  recover  damages  which  might  have  been  assessed 
in  condemnation  proceedings.  Organ  v.  Memphis  <&  TAttle 
Rock  Railroad  Co.,  51  Ark.  235.  The  chancery  court  was 
correct,  therefore,  in  refusing  to  grant  equitable  relief  to 
Dobbs,  for  his  remedy  at  law  is  adequate  and  complete. 

(2-3)  The  court  went  further,  however,  than  it  was 
necessary  to  go,  and  decided  that  Dobbs  had  no  title  which 
would  justify  him  in  objecting  to  the  construction  of  the 
ditch.  We  think  the  proof  tended  to  show  that  Dobbs  had 
the  equitable  title,  and  was  in  possession  of  the  property, 
and  that  the  proof  was  sufl5cient  to  establish  that  fact. 
The  owner  of  an  equitable  title  can  not  maintain  eject- 
ment, but  can  defend  his  possession  under  such  title.  If 
he  has  any  remedy  for  the  recovery  of  damages  for  the 
wrongful  taking  of  his  property,  that  relief  should  not  be 
cut  off  by  the  decision  in  this  case.  He  did  not  ask  for 
such  relief,  and  the  facts  stated  in  the  complaint  do  not 
show  the  extent  to  which  he  has  sustained  injury,  if  at 
all.  Therefore,  it  was  not  the  duty  of  the  court  to  trans- 
fer the  cause  so  as  to  enable  him  to  pursue  his  remedy  at 
law.  He  was  insisting  upon  relief  which  could  only  be 
granted  in  equity,  and  therefore  the  court  properly  heard 
the  cause  upon  its  merits  and  decided  it  against  him.  But 
the  decree  was  broader  than  was  necessary  in  settling  the 
rights  of  the  parties  so  far  as  concerns  the  equitable  re- 
lief sought  in  the  complaint,  and  it  iwill  be  modified  so  as 
not  to  operate  to  the  prejudice  of  the  plaintiff  Dobbs  in 
the  assertion  of  whatever  remedy  that  may  be  open  to  him 
at  law. 

Now,  as  to  the  relief  of  plaintiff  Wallace  and  others : 
They  owned  property  fronting  on  Park  Avenue,  and  al- 
lege in  their  complaint  that  the  municipality  has,  in  the 
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construction  of  this  ditch,  wrongfully  gathered  up  surface 
water,  diverted  it  from  its  natural  course,  and  cast  it  upon 
Park  Avenue,  causing  that  street  to  'be  flooded  and  the 
surface  water  to  be  forced  over  on  the  property  of  the 
plaintiffs.  The  proof  shows  that  there  is  a  drain  way  run- 
ning in  a  northwesterly  course  across  the  northeast  comer 
of  the  Thomas  Addition,  and  crossing  Park  Avenue  west 
of  the  property  of  the  plaintiff  Wallace.  There  is  a  con- 
troversy as  to  whether  that  was  a  natural  or  an  artificial 
drainway,  ibut  we  think  laccording  to  the  preponderance  of 
the  evidence  it  waa  artificial.  At  any  rate,  the  town,  sev- 
eral years  ago,  caused  a  ditch  to  be  dug  from  the  point 
south  of  the  Thomas  Addition  running  almost  due  north 
to  connect  with  the  drainway  running  across  the  Thomas 
Addition.  That  is  referred  to  as  the  old  ditch,  and  there 
is  no  controversy  about  the  maintenance  of  that  as  a 
drainway.  The  ditch  in  controversy  was  constructed 
from  the  point  where  the  old  ditch  runs  into  the  drainway 
which  crosses  the  Thomas  Addition  and  runs  due  north 
from  that  point  to  Park  Avenue.  The  Thomas  ditch  has 
been  dammed  up,  and  all  of  the  water  now  finds  its  way 
through  the  new  ditch,  which  is  involved  in  this  contro- 
versy. There  is  some  evidence  tending  to  show  that  the 
water  carried  to  Park  Avenue  puts  that  highway  in  a  bad 
condition  for  travel,  but  the  testimony  is  conflicting  on 
that  point  as  to  whether  any  real  damage  is  done  to  the 
highway.  There  is  no  proof  in  the  record,  so  far  as  ab- 
stracted, that  the  lands  of  the  plaintiffs  are  damaged  in 
any  way,  and  if  they  are  entitled  to  any  relief  at  all,  it 
must  be  solely  upon  the  ground  of  the  damage  done  to 
Park  Avenue. 

(4)  There  is  also  a  controversy  as  to  whether  the 
natural  drainway  of  the  lands  north  of  the  old  ditch  is 
through  the  Thomas  landf  or  whether  it  is  along  the  course 
of  this  ditch.  We  can  not  say  that  the  preponderance  of 
the  testimony  shows  that  the  natural  drainway  was  over 
the  Thomas  Addition.  Tbe  chancellor,  we  assume,  found 
that  the  new  ditch  was  dug  along  the  natural  drainway, 
and  the  evidence  does  not  preponderate  against  that  find- 
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ing.  The  municipality  had  the  right  to  dig  the  drainway, 
and  it  can  not  be  prevented  from  constructing  that  im- 
provement merely  'because  an  additional  quantity  of  water 
is  cast  upon  Park  Avenue.  It  becomes  the  duty  of  the 
municipality  to  take  care  of  all  of  its  public  streets  and 
to  properly  drain  them.  The  fact  that  it  has  not  dis- 
charged that  duty  with  respect  to  one  of  the  streets  does 
not  prevent  the  improvement  of  other  streets  and  public 
places.  The  proof  shows  that  it  was  necessary  to  con- 
struct this  ditch  in  order  to  carry  off  stagnant  water,  and 
if  Park  Avenue  was  damaged  as  a  highway  by  reason  of 
the  fact  that  more  water  was  cast  upon  it  than  would 
readily  drain  off,  it  was  the  duty  of  the  municipality  to 
provide  some  method  of  draining  it,  but  the  remedy  of  the 
adjoining  proi)erty  owners  was  not  to  prevent  tiie  first 
improvement,  but  to  seek  through  proper  channels  to  have 
the  municipality  exercise  its  duty  with  respect  to  improve- 
ment of  Park  Avenue.  That  was  a  matter  within  the 
power  of  the  town  council,  and  that  is  the  tribunal  where 
affirmative  relief  must  be  sought,  so  far  as  the  improve- 
ment of  the  public  street  is  concerned. 

There  is  some  conflict  in  the  authorities  as  to  what 
the  rights  of  these  plaintiffs*  would  be  if  the  facts  were 
that  surface  water  was  gathered  up  and  forced  through 
unnatural  channels,  and  cast  upon  the  street,  and  thence 
upon  their  land.  Such  is  not  the  state  of  the  case  that  we 
have  here,  for  the  proof  shows  that  the  water  was  not  di- 
verted from  a  natural  drainway,  nor  does  it  show  that  the 
property  of  the  plaintiffs  was  injured  thereby. 

The  decree  of  the  chancery  court  is  therefore  affirmed 
with  the  modification  indicated  aibove  with  respect  to  the 
rights  of  the  plaintiff  Dobbs. 


Elder  v.  Johnson. 

Opinion  delivered  June  28,  1915. 
Watsbs — EX1SNT  or  RTFABTAy  BIGHTS. — ^Wliere  land  touches  a  lake 
only  at  a  point,  the  owner  of  the  land  can  not  take  any  apinreciable 
Interest  In  the  lake,  if  <the  lake  is  diylded  amoiing  the  riparian 
owners,  in  accordance  with  the  roles  of  law  for  the  division  of 
the  same. 
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2.      WAISBS — BIPABIAN     BIGHTS — SWAMP     lANDS — BVIDBNGB. — ^Th6    OWner 

Of  certain  suxreyed  land,  held  not  to  have  eetabllshed  his  right  to 
a  langer  tract  of  land,  which  was  part  of  a  swamp  land  traot, 
which  had  been  conveyed  to  a  third  person  by  the  State,  alter  a 
compromise  agreement  had  been  made  between  the  State  and  the 
United  States,  that  the  said  larger  tract  was  swamp  land. 

Appeal  from  Greene  Chancery  Court;  Charles  D. 
Frier  son  J  Chancellor;  affirmed! 

M.  P.  Huddleston  and  Robert  E.  Fuhr,  for  appellant. 

If  the  land  involved  here  bordered  on  a  nonnavigable 
lake  at  the  time  of  the  original  survey  in  1847,  appellant 
has  title  under  his  riparian  rights  between  parallel  lines 
to  the  center  of  the  lake  as  it  existed  at  the  time  of  the 
Government  survey.    88  Ark.  37 ;  82  Ark.  367. 

Appellees  have  introduced  no  proof  denying  the  ex- 
istence of  the  lake  at  the  time  of  the  survey,  or  even  at 
the  present  time,  neither  is  there  any  showing  that  the 
Government  has  ever  challenged  the  correctness  of  the 
original  survey.  Appellees  can  not  impeach  the  correct- 
ness of  that  survey.  128  U.  S.  691 ;  158  U.  S.  253 ;  197  TJ. 
S.  510. 

R.  E.  L.  Johnson  and  Burr,  Stewart  &  Burr,  for  ap- 
pellees. 

1.  The  decree  was  correct  on  the  facts  and  should 
be  affirmed.  The  evidence  introduced  by  appellees  on  the 
remand  of  the  case  was  not  an  attempt  to  challenge  the 
correctness  of  the  original  survey,  but  was  sufficient  to 
show  that  at  the  time  of  that  survey  the  land  in  question 
was  land  and  not  lake  bed,  and  to  overcome  appellant's 
apparent  riparian  rights. 

Smith,  J.  This  cause  has  once  before  been  before 
this  court,  where  a  full  statement  of  the  facts  was  made. 
92  Ark.  30.  In  the  original  opinion  on  the  former  appeal, 
it  was  held  that  Elder  had  a  valid  title  to  all  the  land  in 
controversy,  but  there  was  an  additional  opinion  upon  the 
motion  for  rehearing  in  which,  for  the  reasons  there 
stated,  the  conclusion  was  reached  that  Elder's  claim  by 
adverse  ipossession  could  not  be  sustained,  and  the  court 
there  said: 
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**Tlii8  conclusion  makes  it  necessary  to  give  attention 
to  another  feature  of  the  case  not  discussed  in  the  orig- 
inal opinion.  The  tract  of  land  in  controversy  was,  at  the 
time  of  the  Government  survey  in  the  year  1846,  within 
the  meandered  lines  of  Cache  Lake,  according  to  the  oflS- 
dal  plat  of  that  survey,  and  the  plaintiff  is  the  owner  of  a 
tract  of  17.92  acres  abutting  on  the  meandered  line.  This 
gives  the  plaintiff  the  prima  facie  title  to  the  center  of  the 
lake  by  virtue  of  his  apparent  riparian  rights.  Little  v. 
WUliams,  88  Ark.  37 ;  Rhodes  v.  Cissel,  82  Ark.  367. 

**But  a  mistake  in  the  survey  is  sujbject  to  correction 
by  the  Government.    Little  v.  Williams,  supra. 

**The  United  States  Government  in  1885  patented  to 
the  State  of  Arkansas  all  of  the  unsurveyed  lands  in  this 
and  certain  other  townships  as  swamp  and  overflowed 
land,  and  it  does  not  appear  that  the  land  department 
ever  caused  another  survey  to  ibe  made  and  oflBcially  deter- 
mined that  the  area  in  controversy  was  land,  instead  of 
lake-bed,  at  the  time  of  the  original  survey.  The  patent 
does  not  specifically  describe  the  several  tracts  of  land, 
but  in  general  terms  conveys  *all  of  the  unsurveyed  land' 
in  the  township  named.  If  it  was  in  fact  land,  instead  of 
lake-bed,  at  the  time  of  the  original  survey  (of  which  there 
is  no  direct  proof  in  this  record),  tl^e  subsequent  patent 
by  the  Government  of  unsurveyed  land  conveyed  the  title 
to  the  State  of  Arkansas,  and  the  State,  in  turn,  conveyed 
it  to  Jones,  the  defendants'  grantor.  And  if  it  be  found 
that  the  land  department  of  the  United  States  has  oflB- 
cially declared  this  particular  tract  to  have  been  land,  in- 
stead of  lake-bed,  at  the  time  of  the  original  survey,  that 
would  overturn  the  prima  facie  riparian  rights  of  the 
plaintiff. 

**  These  matters  are  not  suflScdently  developed  in  the 
records  for  us  to  reach  a  decision  as  to  the  rights  of  the 
parties  on  this  branch  of  the  case.  We  can  not  determine 
whether  the  facts  of  the  case  fall  within  the  doctrine  an- 
nounced in  Little  v.  Williams,  supra,  or  of  Chapman  & 
Dewey  Land  Co.  v.  Bigelow,  77  Ark.  338. 
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**The  plaintiff  is  not  entitled  to  an  affirmance  of  the 
decree  on  the  strength  of  his  prima  facie  showing  of  ri- 
parian rights,  for  it  is  obvious  that,  if  he  be  given  that 
portion  of  the  land  between  parallel  or  converging  lines 
running  to  the  center  of  the  lake,  he  would  not  be  entitled 
to  all  of  the  land  in  controversy ;  and  we  can  not  tell  from 
this  record  how  much,  if  any,  he  would  ibe  entitled  to.  In- 
asmuch as  this  branch  of  the  case  was  not  fully  developed, 
we  will  leave  it  open  for  further  proceedings  in  the  chan- 
cery court,  with  leave  to  both  parties  to  introduce  further 
testimony.'* 

Upon  the  remand  of  the  cause  a  trial  was  had  of  the  is- 
sue, for  the  decision  of  which,  the  case  had  been  reversed 
At  the  trial  the  aiypellant  introduced  the  field  notes  for 
section  27,  township  19  north,  range  5  east,  and  offered 
no  other  evidence.  On  behalf  of  appellees,  the  following 
evidence  was  introduced:  A  certified  copy  of  the  field 
notes  and  the  plat  of  the  township  showing  Cache  Lake; 
a  certified  copy  of  Swamp  List  No.  23 ;  which  instrument 
shows  the  selection  and  approval  of  2,417.17  acres  of  land 
under  the  swamp  land  grant  of  September  28,  1850. 
Among  the  lands  embraced  in  this  certificate  was  a  tract 
described  as  **TJnsurveyed  part  of  section  27,  township  19 
north,  range  5  east,  containing  480.88  acres.*'  And  the 
certificate  recited  that  the  foregoing  tracts  of  land,  em- 
bracing an  area  of  2,417.17  acres,  *  *are  shown  to  be  swamp 
land  'by  evidence  on  file  in  this  office,  and  are  free  from 
conflict  by  sale  or  otherwise.'*  This  certifioate  was  duly 
attested,  and  there  was  introduced  a  patent  which  recited 
that  the  several  tracts  or  parcels  of  land  therein  de- 
scribed, including  the  unsurveyed  part  of  section  27, 
township  19  north,  range  5  east,  had  been  selected  as 
** swamp  and  overflowed  lands.''  There  was  also  intro- 
duced the  record  of  the  Arkansas  Compromise  which  had 
been  approved  by  Congress  on  April  29, 1898.  Under  the 
compromise,  the  deed  from  the  State  to  John  B.  Jones 
dated  October  2, 1884,  for  the  fractional  northeast  section 
27,  township  19  north,  range  5  east,  containing  142.08 
acres  was  confirmed.  Appellees  also  offered  in  evidence 
two  depositions  of  C.  E.  Waddell,  the  county  surveyor  of 
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that  couinty,  who  testified  that  he  had  surveyed  the  land 
in  question  at  the  request  of  api>ellant,  and  that  this  sur- 
vey had  been  made  in  accordauoe  with  the  field  notes,  and 
that  there  are  480,88  acres  of  unsurveyed  land  in  section 
27,  and  the  142.08  acres  in  the  northeast  quarter  of  eaid 
section  in  dispute  is  a  part  and  parcel  of  the  480.88  acres, 
and  that  there  was  a  strip  of  land  of  a  triangular  shape 
between  the  17.92  acre  tract  and  the  lake,  and  from  his 
testimony  as  to  the  character  and  size  of  the  timber  on 
this  strip,  the  conclusion  necessarily  follows  that  tins 
strip  was  land,  and  not  lake,  at  the  time  of  the  Govern- 
ment survey  in  1847.  WaddelPs  evidence  does  show, 
however,  that  in  running  the  north  line  of  appellant  ^s 
land,  the  comer  called  for  by  the  field  notes  is  near,  if  not 
on,  the  'bank  of  the  lake,  and  thus  the  triangle  is  formed 
with  appellant  ^s  east  line  and  the  bank  of  the  lake  form- 
ing two  sides  of  the  triangle  and  the  short  side  of  the  tri- 
angle is  the  south  side,  so  that  appellant  *s  land  touches 
the  lake  only  at  a  point,  if  at  all. 

Appellant  insists  that  his  title  to  the  small  tract  of 
surveyed  land  containing  17.92  acres  gives  to  him  as  a  ri- 
parian owner  the  remainder  of  that  quarter  section  con- 
taining 142.08  acres,  but  he,  of  course,  concedes  that  he 
does  not  otherwise  have  title  to  it.  But  the  record  set  out 
above  demonstrates  that  the  remainder  of  the  quarter 
section  was  land,  and  not  lake.  The  swamp  land  certifi- 
cate No.  23,  which  was  approved  by  the  conmiissioner  of 
the  general  land  office,  and  the  Secretary  of  the  Interior, 
recites  that  the  tracts  of  land  described  in  that  certificate 
"are  shown  to  be  swamp  land  by  evidence  on  file  in  this 
office,  and  are  free  from  conflict  by  sale  or  otherwise.'' 
The  compromise  settlement  between  the  State  and  the 
United  States  recognizes  the  existence  of  142.08  acres  of 
swamp  land  in  this  quarter  section,  and  confirmed  a  con- 
veyance from  the  State  through  which  appellees  claim. 
Moreover,  the  proof  is  not  clear  that  appellant's  land 
touches  the  lake  at  all,  and  if  it  does  it  is  only  at  a  point, 
and,  therefore,  appellant  could  take  no  appreciable  inter- 
est in  the  lake  if  it  were  divided  among  the  riparian  own- 
ers in  accordance  with  the  rules  for  the  division  thereof. 
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We  think  from  the  evidence  the  chancellor  must  nec- 
essarily have  found,  although  the  decree  recites  no  find- 
ing of  f axjt,  that  the  disputed  area  was  in  fact  land,  in- 
stead of  lake,  at  the  time  of  the  original  survey,  and  that 
this  fact  has  toeen  officially  recognized  by  the  land  depart- 
ment of  the  United  States  as  evidenced  by  the  instruments 
referred  to  above.  Such  being  the  state  of  the  record,  the 
decree  was  properly  rendered  for  ai>pellee.  Little  v.  WU- 
Hams,  88  Ark.  37 ;  Chapman  &  Dewey  Lbr.  Co.  v.  St.  Fran- 
cis Levee  District,  232  U.  S.  186.    Affirmed. 


GoEDY  BUebis  v.  State. 

Opinion  delivered  June  21, 1915. 

1.  Pbbjttst — iCATEBiALiTT  OP  FALSE  TBSHMONT. — ^Ih  e  Criminal  prosectt- 
tion  for  grand  larceny  of  a  certain  cow,  deceased  as  a  witneea  Un 
defendant,  testified  falseJy,  as  to  the  nnmfber  of  head  of  cattle  that 
he  had  sold  to  a  paitner  of  the  prosecuting  witness.  Held,  the  tes- 
timony, though  false,  could  not  be  made  the  basis  of  a  prosecution 
for  perjury,  since  it  was  not  material  to  the  issue  of  whether  de- 
fendant had  stolen  a  certain  dow. 

2.  Febjubt— -KATSBiALiTT  OF  FALSE  TBSTEMOirr. — In  porjury  cases  it  l3 
not  necessary  that  the  ftdse  testimony  should  tend  directly  to 
prove  the  particular  issue  in  the  trial  in  which  it  is  given,  bat  if 
It  is  circumstantiaUy  material  or  tends  to  support  or  give  credit  to 
the  witnesses  with  respect  to  the  main  iSact,  or  to  discredit  a  wit- 
neB8»  it  is  sufficient  to  constitute  the  basis  of  the  charge. 

Appeal  from  Union  Circuit  Court;  C.  W.  Smith, 
Judge ;  reversed. 

Geo.  M.  LeCroy,  for  appellant. 

1.  The  materiality  of  the  evidence  on  which  perjury 
is  assigned,  must  be  established  Iby  the  evidence,  and  can 
not  be  left  to  presumption  or  influence.  32  Ark.  197;  32 
Iowa  403 ;  99  Ark.  631 ;  64  Id.  474 ;  86  Id.  525,  etc.  The  al- 
leged false  testimony  was  not  material. 

Wm.  L.  Moose,  Attorney  Oeneral,  and  Jno.  P« 
Streepey,  Assistant,  for  appellee. 

1.  The  court  left  it  to  the  jury  to  aay  whether  the 
testimony  was  material  or  not.    88  Ark.  115-118. 
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2.  The  State  did  show  that  the  evidence  was  mate- 
rial, and  that  api)ellant  swore  falsely.  53  Ark.  95 ;  Cyc. 
(Perjury),  p.  1419,  note  5,  657;  Kirby's  Digest,  §  1968; 
110  Ark.  549, 553. 

McCuLLocH,  C.  J.  This  is  an  appeal  from  a  judg- 
ment convicting  the  defendant,  Gordy  Harris,  of  the 
crime  of  perjury.  The  substance  of  the  charge  set  forth 
in  the  indictment  is  that  in  a  certain  criminal  case  on  trial 
in  the  circuit  court  of  Union  County,  wherein  one  Hez 
McLemore  was  being  tried  upon  the  charge  of  grand  lar- 
ceny in  stealing  a  cow,  the  property  of  C.  H.  Murphy,  the 
defendant  herein  was  sworn  as  a  witness,  and  testified 
that  he  had  sold  one  Cage  McLemore  ten  or  eleven  head 
of  cattle  and  no  more,  whereas  in  truth,  and  in  fact  he  had 
sold  to  Cage  McLemore  20  or  21  head  of  cattle.  It  is  al- 
leged in  the  indictment  that  the  said  testimony  was  false, 
and  that  it  was  material  to  the  issue  presented  in  that 
trial. 

There  are  numerous  assignments  of  error,  but  we 
content  ourselves  with  the  discussion  of  the  sole  question 
whether  or  not  the  alleged  false  testimony  was  material  to 
the  issue  in  the  trial  in  which  it  was  given,  for  we  have 
reached  the  conclusion  that  a  decision  of  that  question 
determines  the  case. 

The  testimony  shows  the  following  state  of  the  record 
in  the  case  of  State  v.  Hez  McLemore,  in  which  defend- 
ant's alleged  false  testimony  was  given :  Hez  McLemore 
was  accused  of  stealing  a  certain  cow,  described  as  a  cow 
with  a  crumpled  horn  and  branded  with  the  letter  **M'' 
on  the  left  hip,  which  said  cow  was  alleged  to  have  been 
the  property  of  C.  H.  Murphy.  Murphy  and  Cage  McLe- 
more, the  brother  of  Hez,  had  been  engaged  in  the  cattle 
business  and  had  purchased  several  hundred  head  of  cat- 
tle with  money  furnished  by  Murphy.  The  agreement  be- 
tween them  was  that  Murphy  should  furnish  the  money, 
and  Cage  McLemore  should  buy  the  cattle  and  put  them  in 
the  range,  and  that  when  sold,  there  should  be  a  certain 
division  of  the  profits.  The  proof  shows  that  there  were  as 
many  as  245  head  of  cattle  in  the  range  at  one  time,  but 
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when  they  were  finally  gotten  up  there  were  83  of  them 
missing.  There  was  subsequently  another  contract  en- 
tered into  between  those  parties  whereby  the  legal  title  of 
Cage  McLemore  passed  to  Murphy,  and  he  became  the 
sole  owner  of  the  cattle.  The  cow  with  the  crumpled  horn 
was,  according  to  the  proof  adduced  by  the  State  in  that 
case,  one  of  the  nuonlber  purchased  by  Cage  McLemore  for 
Murphy,  and  was  one  of  the  83  missing  cattle.  There  was 
an  improvised  slaughter  i>en  concealed  in  a  thicket  near 
Hez  McLemore  ^s  house,  and  the  crumpled  horns  of  this 
cow  were  found  at  that  place.  The  theory  of  the  State 
was  that  all  of  the  missing  cattle  were  stolen  from  the 
range  by  Hez  McLemore  and  were  butchered  at  the  con- 
cealed slaughter  pen  in  the  thicket  near  his  house.  The 
defendant,  Gordy  Harris,  was  also  indicted  for  participa- 
tion in  the  offense.  Defendant  is  a  brother-in-law  of  the 
two  McLemores,  and  in  the  trial  of  Hez  he  was  introduced 
as  a  witness  in  the  latter 's  behalf.  He  testified  that  he 
bought  from  one  Sandy  Simmons  a  cow  with  a  crumpled 
horn  and  butchered  it  himself  at  the  concealed  slaughter 
pen  in  question,  and  that  the  horns  found  by  the  State's 
witnesses  at  the  'i>en  are  those  that  were  taken  from  the 
Sandy  Simmons  cow.  Hez  McLemore  was  convicted  in 
that  trial,  but  on  appeal  to  this  court  the  judgment  of  con- 
viction was  reversed  on  account  of  two  errors  of  the  court, 
one  was  the  giving  of  an  instruction,  telling  the  jury  in 
substance  that  they  could  convict  the  defendant  in  that 
case  if  they  found  that  he  had  stolen  any  cow,  the  prop- 
erty of  Murphy,  within  three  years  before  the  finding  of 
the  indictment.    McLemore  v.  State,  111  Ark.  457. 

The  defendant  Harris  testified  in  the  trial,  in  addi- 
tion to  that  part  of  his  testimony  already  referred  to,  that 
he  and  Hez  McLemore  had  been  buyiag  cattle  together 
and  butchering  the  same  and  peddling  the  meat  at  Felsen- 
thal,  Arkansas.  He  testified  that  there  had  been  bought 
44  head  of  cattle,  some  of  which  belonged  to  him  individ- 
ually, and  the  remainder  to  him  and  Hez  in  partnership 
and  that  out  of  that  number  they  had  butchered  15  or  18. 
His  statement  was  that  he  had  butchered  10  or  12  of  his 
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individual  cattle,  and  that  5  or  6  of  the  partnership  cattle 
had  also  been  'butchered. 

The  testimony  which  is  now  alleged  to  have  been  false 
was  brought  out  on  cross-examination.  He  was  asked  the 
question  whether  or  not  he  had  sold  cattle  to  Cage  McLe- 
more  for  Murphy,  and  he  replied  that  he  had  sold  10  or 
11.  There  was  an  eflfort  during  his  cross-examination  to 
show  by  the  checks  which  had  been  given  to  him  by  Cage 
McLemore,  that  he  haki  been  paid  for  21  head  of  cattle. 
The  testimony  in  the  present  case  shows  conclusively  that 
the  various  checks  were  given  to  the  defendant  by  Cage 
McLemore  for  sums  aggregating  the  price  of  21  head  of 
cattle,  but  the  defendant  satisfactorily  showed  by  the 
testimony  of  himself  and  other  witnesses  that  two  of  the 
checks  did  not  represent  sales  of  cattle  to  McLemore,  but 
did  represent  money  which  McLemore  had  borrowed  from 
him  to  pay  for  two  head  of  cattle  bought  from  certain 
other  parties,  one  Sinclair  and  one  Taylor.  He  showed 
that  Cage  McLemore  bought  a  cow  from  Sinclair  and  did 
not  have  the  money  to  pay  for  it  at  the  time,  and  that  he 
(defendant)  furnished  the  money,  and  later  Cage  McLe- 
more gave  him  one  of  the  checks  in  question  to  return  the 
sum  of  money  so  advanced,  twelve  or  thirteen  dollars. 
One  of  the  other  checks  was  represented  by  the  price  of  a 
cow  which  defendant  bought  from  Taylor  for  McLemore 
and  paid  for  it,  and  McLemore  gave  him  a  check  to  re- 
imburse him  for  the  amount  so  paid.  So  it  may  be  said 
that  the  undisputed  testimony  in  this  case  estaiblished  the 
fact  that  the  defendant  sold  to  Cage  McLemore  19  head  of 
cattle,  and  that  he  testified  in  the  former  trial  that  he  only 
sold  10  or  11  head  of  cattle  to  McLemore.  He  undertakes 
now  to  explain  by  showing  that  the  additional  8  head  of 
cattle  were  partnership  property,  and  that  when  he  spoke 
of  the  sale  of  the  10  or  11  head  of  cattle  sold  to  McLemore 
he  meant  his  individual  cattle,  and  did  not  take  into  ac- 
count the  8  head  of  partnership  cattle.  The  whole  of  his 
testimony  in  the  former  trial  was  reproduced  before  the 
jury  in  the  trial  of  this  case,  and,  notwithstanding  the  at- 
tempted explanation,  his  testimony  was  opei)  to  the  con- 
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struction  that  he  had  withheld  the  fact  of  the  sale  of  the 
additional  ntimber  of  cattle^  and  had  falsely  testified  that 
he  only  sold  10  or  11  head  to  McLemore. 

(1)  Now,  the  question  is  whether  or  not  this  testi- 
mony was  material  in  the  investigation  of  the  charge 
against  Hez  McLemore.  We  are  of  the  opinion  that  it 
was  not  material,  and  that  it  can  not,  for  that  reason,  be 
made  the  basis  of  the  charge  of  i>er jury.  The  inquiry  in 
that  case  was  whether  or  not  Hez  McLemore  stole  the 
cow  with  the  crumpled  horn,  alleged  to  belong  to  Murphy, 
and  the  substance  of  defendant's  testimony  was  that  that 
cow  did  not  belong  to  Murphy,  or  at  least  that  the  cow 
which  had  the  crumpled  horn  found  at  the  concealed 
slaughter  pen,  was  the  one  that  he  (defendant)  bought 
from  Sandy  Simmons  and  slaughtered  at  that  place.  It 
was  entirely  proper  and  material  to  cross-examine  de- 
fendant as  to  how  many  cattle  he  had,  what  disposition  he 
had  made  of  them,  and  how  many  had  been  killed  at  the 
slaughter  pen ;  but  we  are  entirely  unable  to  discover  what 
materiality  there  was  in  showing  how  many  he  sold  to 
Cage  McLemore.  He  testified  in  that  trial  that  he  had 
purchased  44  head  of  cattle ;  that  15  or  18  of  them  had 
been  slaughtered,  and  10  or  11  had  been  sold  to  Cage  Mc- 
Lemore. He  was  not  asked  to  account  for  the  balance  of 
the  cattle,  and  it  was  not  shown  either  in  that  case  or  this, 
what  became  of  those  that  were  not  so  disposed  of.  In 
the  former  case  the  prosecuting  attorney  asked  the  de- 
fendant whether  he  had  sold  cattle  to  anybody  else  except 
Cage  McLemore,  and  he  replied  that  he  had  not  sold  to 
any  one.  But  the  question  was  not  adied  him  what  be- 
came of  the  remainder  of  the  44  head  of  cattle,  and  he  did 
not  state  whether  they  were  still  on  hand,  or  had  died,  or 
strayed  away,  or  what  had  'become  of  them.  This  discrep- 
ancy of  8  head  of  cattle,  in  accounting  for  the  number 
sold  to  Cage  McLemore,  could  not,  as  it  appears  to  us, 
have  had  any  bearing  upon  the  issues  in  that  case,  or  even 
upon  the  question  of  the  credibility  of  the  witness  himself. 

(2)  We  adhere  to  the  rule  often  announced  by  this 
court  that  in  perjury  cases  it  is  not  necessary  that  the 
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false  testimony  should  tend  directly  to  prove  the  particu- 
lar issue  in  the  trial  in  wlu^dh  it  is  given,  but  if  it  is  cir- 
onmstantially  material  or  tends  to  support;  or  give  credit 
to  the  witnesses  with  respect  to  the  onaan  fact,  or  to  dis- 
credit a  witness,  it  is  sufficient  to  constitute  the  basis  of 
the  charge.  Rohertson  v.  State,  54  Ark.  604;  Scott  v. 
8t<ae,  77  Ark.  455;  Lems  v.  State,  78  Ark.  567;  Smith  v. 
State,  91  Ark.  200.  But,  in  any  event,  the  materiality  of 
the  testimony  must  be  shown,  and  as  an  illustration  of 
that  rule,  the  decision  of  this  court  in  Marvin  v.  State,  53 
Ark.  395,  may  be  examined  with  profit.  According  to  the 
truth  of  the  matter,  as  shown  in  the  testimony  adduced  in 
the  trial  of  the  present  case,  37  of  the  44  head  of  cattle 
bought  by  defendant  were  accounted  for;  whereas,  ac- 
cording to  the  false  testimony  adduced  in  the  other  trial, 
only  29  were  accounted  for;  ibut,  as  before  stated,  we  are 
tmalble  to  see  how  the  difference  of  8  head  of  cattle  could 
have  been  material.  With  the  remainder  of  the  cattle 
unaccounted  for,  or  any  attempt  to  account  for  them,  this 
discrepancy  could  not  have  even  affected  the  credibility  of 
defendant  as  a  witness  in  the  particular  inquiry  concern- 
ing the  question  whether  or  not  Hez  McLemore  had  stolen 
the  cow  with  the  crumpled  horn. 

The  case  has  been  fully  developed  by  the  State,  so  far 
as  concerns  all  matters  affecting  the  materiality  of  the  al- 
leged false  testimony,  and  no  useful  purpose  would  be 
served  by  remanding  the  case  for  a  new  trial.  The  judg- 
ment is  therefore  reversed  and  the  cause  dismissd. 


JiMMBESON  V.  FORDYCE  LuMBER  OOMPANY. 

Opinion  delivered  June  28, 1915. 

1.  Ejectment — oebtificate  of  entry. — The  holder  of  a  certificate  of 
entry  may  maintain  an  action  of  ejectment. 

2.  Judgments — ^binding  effect — matters  which  might  have  been 
RAISED. — Partiee  to  litigation  must  present  all  their  defenses 
thereto,  and  they  will  he  hound  upon  any  issue  which  might  have 
heen  adjudicated. 
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8.  TiTLB— ISSUANCE  OF  PATENT — BELATioN  BACK. — ^A  patent,  when  U 
sued,  relates  iback  to  the  initial  step  in  the  iprocuremeiLt  of  the 
title,  namely  the  original  entry. 

4.  Title— PATSNT — gerthicate  of  bntbt. — ^A  patent  relates  back  to 
the  entry,  upon  which  it  is  based,  and  an  adjudication  of  title  after 
the  initial  step  is  taken,  in  obtaininsr  the  oertlfloete  of  entry,  will 
bar  any  further  litigation  concerning  those  rigbts,  after  the  issu- 
ance of  the  patent 

Appeal  from  Cleveland  Circuit  Court;  H.  W.  Wells, 
Judge ;  affirmed. 

Bratton  (&  Bratton,  for  appellant. 

1.  The  plea  of  res  adjudicata  can  not  be  sustained. 
The  judgment  in  ejectment  was  rendered  'before  the  issu- 
ance of  the  patent.  The  compliance  with  the  homestead 
laws  and  the  issuance  of  a  patent  constituted  a  new  title 
never  adjudicated.  106  Ark,  125,  131;  98  Id.  33;  94  Id. 
221 ;  39  Id.  120;  55  Id.  286;  8  Ark.  344;  95  Id.  438;  71  Id. 
491;  149  Fed.  694;  6  Id.  379;  4  Okla.  272;  3  Id.  649;  lU 
U.S.  47;  116  7^.48. 

S.  F.  Morton  and  Woodson  Moseley,  for  api>ellee. 

1.  The  plea  of  res  adjudicata  was  properly  sus- 
tained. The  final  judgment  in  the  former  case  is  a  com- 
plete bar.  4  WaU.  174 ;  199  U.  S.  142 ;  67  Am.  St.  484 ;  113 
Mich.  565 ;  Kirf>y 's  Dig.,  §  2738 ;  23  How.  235 ;  32  Cvc.  817; 
49  Ark.  87. 

2.  In  sxi  action  at  law  by  a  patentee,  it  is  competent 
to  set  up  a  prior  equitable  title  in  bar.  1  Black  132 ;  26 
Ark.  54;  29  7rf.  560;  32  Cyc.  207,  208;  101  U.  S.  260. 

McCuLLocH,  C.  J.  This  is  an  ejectment  suit,  the 
plaintiff  Jimmerson  claiming  title  under  a  patent  issued 
to  him  from  the  general  land  office  of  the  United  States 
pursuant  to  a  homestead  entry  made  April  4,  1905.  The 
defendant  pleads  a  former  adjudication  in  another  action 
between  the  parties  in  bar  of  the  right  of  the  plaintiff  to 
recover  in  this  action. 

It  appears  from  the  pleadings  that  the  defendant 
asserted  title  to  the  lands  in  controversy  under  an  entry 
made  with  the  register  and  receiver  of  the  land  office  of 
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the  United  States  anterior  to  the  date  of  plaintiff  *s  home- 
stead entry.  Plaintiff  took  possession  under  his  entry, 
and  in  the  year  1907,  defendant  instituted  an  action 
4gainet  him  in  the  circuit  court  of  the  county  where  the 
land  is  situated  to  recover  possession  thereof,  claiming 
title  under  said  entry  made  with  the  United  iStates  land 
office.  There  was  a  jury  trial  of  that  case  which  resulted 
in  a  judgment  in  favor  of  the  defendant  in  the  present 
case.  No  appeal  was  prosecuted  from  that  judgment,  and 
it  stands  unreversed  and  in  full  force.  Plaintiff  remained 
in  possession  of  the  land  until  the  year  1913,  when  the  de- 
fendant sought  to  enforce  the  judgment  against  him  by 
issuance  of  process  thereon,  and  he  instituted  an  action  in 
the  chancery  court  to  enjoin  the  defendant  from  causing 
the  judgmcAt  to  be  executed.-  The  chancery  court  de<aded 
the  cause  in  favor  of  the  defendant,  and  on  appeal,  this 
court  affirmed  the  judgment.  We  decided  that  the  circuit 
court  had  jurisdiction  in  the  ejectment  suit,  and  that  the 
plaintiff  could  not  **set  up  in  a  court  of  equity,  as  a 
ground  for  enjoining  the  enforcement  of  the  judgment  at 
law,  matters  which  he  might  have,  but  neglected  to  inter- 
pose in  the  defense  of  the  suit  at  law.  ^ '  At  the  conclusion 
of  the  opinion,  the  following  was  added:  ** Appellant, 
however,  alleges  in  his  complaint  that  since  the  determi- 
nation of  the  ejectment  suit  against  him,  the  Interior  De- 
partment of  the  United  States  has  issued  to  him  a  patent 
to  the  land,  and  we  do  not  in  this  opinion  wish  to  be  un- 
derstood as  denying  him  his  right  to  assert  his  title  in  a 
proper  suit  in  the  proper  formn.'^    106  Ark.  127. 

The  plaintiff  then  instituted  the  present  action  to  re- 
cover possession,  and  insists  that  the  language  quoted 
above  is  decisive  of  his  right  to  assert  his  title  in  this 
BwL  We  are  of  the  opinion,  however,  that  it  was  only 
meant  to  exclude  from  the  opinion  in  that  case  any  deter- 
mination of  what  the  plaintiff's  rights  would  be  in  an 
action  at  law  asserting  his  title.  We  did  not  mean  to  de- 
cide a  question  which  was  not  then  before  us,  and  did  not 
attempt  to  do  so.  In  fact,  the  judgment  in  the  ejectment 
suit  was  not  in  the  record  of  the  case  then  under  consid- 
eration. 
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(1-2)  The  trial  court  overruled  the  demurrer  lo  the 
answer  of  the  defendant,  setting  up  the  former  judgment 
in  the  ejectment  suit  in  bar  of  the  present  action,  and  the 
question  presented  here  is  whether  or  not  the  answer  ten- 
dered an  issue  which  constituted  a  defense  to  this  action. 
It  will  be  noted  from  the  recital  of  facts  that  both  parties 
claimed  under  certificates  of  entry,  which  were  suflScient 
under  the  statutes  of  this  State  to  authorize  the  holder  to 
maintain  an  action  of  ejectment.  Kirby's  Digest,  section 
2738.  It  is  true,  also,  that  that  suit  was  an  adjudication 
of  all  the  rights  of  both  parties  concerning  the  snfbject- 
matter  of  the  litigation.  The  plaintiflF  in  the  present  suit, 
who  was  the  defendant  in  that  suit,  was  in  possession  un- 
der a  certificate  of  entry  which  constituted  equitable  tilte 
and  -was  sufficient  to  aflford  a  defense  against  one  who  did 
not  have  a  better  title.  It  was  the  duty  of  the  plaintiff  to 
present  all  of  his  defenses  in  that  case,  and  he  is  abound 
upon  any  issue  which  might  have  been  then  adjudicated. 
Daniel  v.  Gamer,  71  Ark.  484.  The  record  shows  that  the 
plaintiff  did  in  fact,  set  up  a  defense  under  his  homestead 
certificate  and  that  the  issue  was  decided  against  him. 

(3)  That  judgment  adjudicated,  between  these  par- 
ties, the  title  and  right  of  possession,  and  the  only  ques- 
tion presented  now  is  whether  or  not  the  issuance  of  the 
patent  subsequent  to  the  rendition  of  that  judgment  con- 
stituted a  new  title  which  was  not  covered  by  that  adjudi- 
cation. We  are  of  the  opinion  that  it  was  not  a  new  title, 
for  it  has  frequently  'been  decided  by  the  Supreme  Court 
of  the  United  States  that  a  patent,  when  issued,  relates 
back  to  the  initial  step  in  the  procurement  of  the  title, 
«rhich  is,  of  course,  the  original  entry.  Stark  v.  Starrs, 
6  Wall.  402 ;  Hussman  v.  Durham,  165  U.  S.  144. 

(4)  That  being  true,  it  follows  that  an  adjudication 
of  the  rights  of  the  parties  after  the  initial  step  is  taken, 
in  a  case  where  those  rights  may  be  adjudicated,  will  bar 
any  further  litigation  concerning  those  rights  after  the 
issuance  of  the  patent.  We  do  not  overlook  the  decision 
of  the  Supreme  Court  of  the  United  States  in  Gibson  v. 
Chouteau,  13  Wall.  92,  where  that  court  said  that  **the 
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doctrine  of  relation  is  a  fiction  of  law  adopted  by  the 
conrts  solely  for  the  purposes  of  justice,  and  is  only  ap- 
plied for  the  security  and  protection  of  persons  who  stand 
in  some  privity  with  the  party  that  initiated  proceedings 
for  the  land,**  and  held  that  a  statute  of  limitations  did 
not  run  before  the  issuance  of  a  patent  so  as  to  intercept 
the  legal  title  which  was  subsequently  conveyed  by  the 
issuance  of  the  patent.  While  it  is  true  that  the  statute  of 
limitations  will  not  run  so  as  to  bar  the  assertion  of  title 
under  the  patent,  it  is  diflferent  where  there  has  been  an 
adjudication  of  rights  within  the  court  *s  jurisdictioTK  and 
that  constitutes  a  bar  to  further  litigation  on  the  subject, 
even  though  the  judgment  was  rendered  prior  to  the  issu- 
ance of  the  patent.  That  is,  w^  think,  conceded  in  the 
opinion  in  the  case  just  referred  to  where  the  court  recog- 
nized the  power  of  the  States,  pursuaat  to  their  own  stat- 
utes, to  authorize  the  adjudication  in  their  own  courts  of 
equities  »between  parties  concerning  entries  in  the  United 
States  land  office,  or  patents  issued  pursuant  thereto.  To 
hold  otherwise  would  be  to  restrict  the  adjudication 
merely  to  the  temporary  right  of  occupancy.  The  action 
of  ejectment  is  a  possessory  action,  but  the  title  to  the 
property  sought  to  'be  recovered  may  be,  and  in  this  in- 
stance was,  adjudicated.  The  adjudication  of  the  title  be- 
fore the  issuance  of  the  patent  has  the  same  force  as  an 
adjudication  afterward,  for,  as  ibefore  stated,  the  patent 
relates  back  to  the  entry  which  was  in  force  at  the  time 
the  title  was  adjudicated  in  the  former  case.  We  hold, 
therefore,  that  the  former  judgment  was  conclusive  of  all 
the  rights  in  the  present  case,  and  bars  the  plaintiff's 
right  to  recover  the  land  under  a  claim  which  was  asserted 
at  that  time. 

There  is  no  question  involved  here  of  jurisdiction  of 
the  court  to  determine  the  rights  of  rival  claimants  while 
a  controversy  was  pending  between  them  before  the 
proper  officer  of  the  Interior  Department,  for,  as  we  said 
when  the  case  that  was  here  before  (106  Ark.  127),  there 
is  no  controversy  pending  there. 

Judgment  affirmed. 
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Leroy  v.  Habwood. 
Opinion  delivered  June  28,  1915. 

1.  VlOVDOB  AND  PUBOHASSB — OONHULCT  (US'  PTTBOEL^B — GOOD  TITLB. — Ifh&n 

a  contract  for  the  sale  of  land  p^roYided  that  the  vendor  would 
fumleh  to  the  purchaaer,  a  title  satisfactorj  to  the  paixshaser'B  a^ 
tormey,  the  puTChaaer  is  not  hound  to  accefpt  a  title  which  the 
■purchaser's  attorney  considered  doulbtful. 

2.  Vbndob  and  pubohaseb — ooNTBAOT  OF  PUBCHAss— oooD  TITLE. — ^Under 
a  contract  to  convey  land,  the  vendor  was  the  surviving:  partner 
of  a  firm,  to  whom  the  land  in  issue  had  been  conveyed  as  trustee 
for  his  partner,  in  order  to  secure  a  deibt  due  the  Arm;  after  the 
partner's  death  the  land  was  deeded  to  hie  admlnietamtor,  and 
without  notice  to  the  administrator,  helm  or  crediton  of  deceased, 
the  probate  court  ordered  a  conveyance  to  the  surviving  partner, 
and  later  ordered  the  surviving  partner  and  admlnistirator  to  Join 
in  executing  a  oonveyance  to  the  purchaser  in  the  contract;  Held, 
the  purchaser  having  deiposited  money  to  be  paid  when  a  deed  was 
accepted,  was  entitled  to  recover  back  the  eame,  the  tttle  offered 
by  the  vendor  beAng,  at  least,  doubtful,  and  'the  purchaser's  at- 
torney, in  rejecting  said  title,  can  not  be  said  to  have  acted  ar- 
Ibitrarily. 

4.  Cancellation  of  D9a&DS — ^bbmedt  of  pubchaseb — ^ambndmbnt  bt 
VENDOB. — Where  the  vendor,  under  a  contract  to  sell  land,  failed  to 
comply  with  the  contract,  to  make  a  title  that  the  purchaser's  at- 
torney would  approve,  and  the  purchaser  has  rescinded  the  trade, 
the  vendor  can  not  thereafter  amend  his  answer,  bring  in  new 
parties,  and  seek  to  <prove  that  he  might  thereafter  be  able  to 
make  a  good  title. 

Api)eal  from  Oarland  Chancery  Court;  Jethro  P. 
Henrfer^ow,  Chancellor;  affirmed. 

STATEMENT  BY  THE  COURT. 

This  suit  was  instituted  bj  the  appellee  against  the 
api)ellant  to  rescind  and  cancel  a  contract  which  appellee 
alleged  was  entered  into  between  the  parties,  and  which  is 
as  follows :  **It  is  agreed  by  and  between  Joe  Leroy  and 
Undine  Harwood  wherein  tiie  said  Joe  Leroy  agrees  to 
sell  to  the  said  Undine  Harwood  northwest  quarter  of  tlie 
northeast  quart  er  of  section  14,  township  3  south,  of  ran^fe 
19  west,  lying  in  Garland  County,  Arkansas,  for  a  con- 
sideration of  twenty-five  hundred  dollars  in  cash.  It  ap- 
pearing that  certain  claims  jjrobated  against  the  estate 
of  M.  Soncini,  deceased,  are  now  a  lien  against  the  said 
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property,  it  is  agreed  that  the  said  Undine  Harwood  will 
pay  to  the  Citizens  National  Bank  the  said  smn  of  money 
to  »be  paid  to  the  said  Joe  Leroy  when  the  title  to  the  said 
property  is  cleared  satisfactory  to  her  attorney,  Jas.  S. 
McConnell,  and  to  be  paid  at  his  direction.  The  said  Joe 
Leroy  aigrees  to  deliver  possession  of  the  said  property 
iminediately  and  to  execute  a  deed  to  be  held  in  escrow 
nirtil  the  title  is  so  satisfied  and  cleared  as  aforesaid  and 
same  to  be  delivered  to  the  said  Undine  Harwood  when 
her  sjud  attorney  passes  the  said  title.  The  said  Joe  Le- 
roy agrees  that  in  case  he  fails  or  refuses  to  cause  the 
said  claim  to  be  satisfied  he  will  forfeit  and  pay,  and  now 
deposits  with  the  said  (bank  the  sum  of  $200  as  a  forfeit  to 
pay  to  the  said  Undine  Harwood  for  her  trooble  and  ex- 
pense in  occupying  the  said  property,  and  she,  the  said 
Undine  Harwood,  agrees  to  deliver  up  possession  of  the 
said  property  upon  demand  if  this  deal  is  not  finally  con- 
summated/'   Signed  by  the  parties  May  27, 1914. 

Appellee  alleged  a  compliance  with  the  contract  on 
her  part  by  the  depositing  with  the.  Citizens  National 
Bank  the  sum  of  $2,500,  which  was  to  'be  paid  to  the  ap- 
pellant when  he  had  i>erformed  the  contract  on  his  part. 
She  alleged  that  the  appellant  had  failed  to  deposit  the 
$200  which  he  was  required  to  do  under  his  contract,  and 
**had  failed  and  neglected  to  furnish  oroffer  to  furnish 
to  the  plaintiff  a  conveyance  to  the  said  property,  convey- 
ing to  the  plaintiff  a  title  satisfactory  to  her  said  attor- 
ney, Jas.  S.  McConnell ;^^  that  upon  such  failure  on  the 
part  of  the  appellant,  she  had  made  demand  on  the  bank 
for  the  return  of  the  $2,g00,  and  that  the  bank  had  refused 
to  return  the  same.  She  therefore  prayed  that  the  agree- 
ment be  rescinded  and  cancelled,  and  that  the  bank  be  re- 
quired to  return  the  $2,500  with  interest. 

Appellant  answered,  admitting  the  contract  and  the 
deposit  of  the  $2,500  with  the  bank  by  the  appellee,  as  al- 
leged, but  denied  that  he  had  neglected  and  refused  to  de- 
posit the  $200.  He  alleged  that  he  offered  to  deposit  the 
$200  in  the  bank  when  appellee  or  her  agent  took  posses- 
sion of  the  property  as  contemplated  in  the  agreement ; 
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that  appellee  had  refused  to  take  possession  of  the  prop- 
erty and  declined  to  pursue  the  agreement  further,  and 
had  notified  the  appellant.  He  denied  that  he  had  failed 
to  comply  with  the  terms  of  the  contract  requiring  him  to 
furnish  the  appellee  a  conveyance  of  title  satisfactory  to 
her  attorney.  He  alleged  that  he  deposited  in  escrow  a 
warranty  deed  to  <be  delivered  to  the  appellee,  which  deed 
conveyed  a  fee  simple  title  unencumbered,  and  that  appel- 
lee's  attorney  arbitrarily  refused  to  be  satisfied  with  the 
deed.  He  set  up  that  he  had  instructed  the  bank  not  to 
return  the  $2,500  to  the  appellee  for  the  reason  that  he 
had  complied  with  the  terms  of  the  agreement  on  his  jmrt, 
and  was  himself  entitled  to  the  $2,500,  and,  by  way  of 
cross-complaint,  he  asked  that  the  bank  be  ordered  to  pay 
him  the  $2,500.  He  exhibited  with  his  answer  deeds  that 
he  had  tendered  to  the  appellee. 

The  bank  delivered  the  money  and  papers  that  had 
been  deposited  with  it  in  court,  and  was  discharged. 

The  appellee  testified  that  at  the  time  the  agreement 
was  entered  into,  the  appellant  represented  that  he  could 
make  a  clear  title  to  the  land ;  that  something  was  said 
about  claims  probated  against  the  estate  of  M.  Soncini, 
and  that  she  agreed  to  pay  the  $2,500,  and  appellant  was 
to  give  her  a  clear  title.  Ai)pellant  would  not  deposit  the 
$200  in  the  bank,  according  to  his  contract.  Appellee  com- 
plied with  the  contract  on  her  part  by  depositing  the  $2,- 
500  in  the  bank. 

On  June  22, 1914,  appellee,  by  letter,  demanded  of  the 
appellant  to  'be  released  from  the  contract,  and  demanded 
the  return  of  the  $2,500,  stating  as  her  reason  for  so  doing 
that  appellant  had  failed,  on  his  part,  to  comply  with  the 
contract.  She  stated  that  he  had  failed  to  make  a  title 
that  was  clear,  and  that  her  attorney  was  not  satisfied 
with  it.  She  testified  that  it  was  expected  when  the  agree- 
ment was  executed  that  appellant  would  have  a  limited 
time  in  which  to  satisfy  and  clear  the  title ;  that  in  case 
he  did  not  do  so,  the  $200  was  to  'be  paid  to  her  for  her 
trouble  and  expense  in  occupying  the  property.  She  re- 
lied upon  her  attorney's  judgment  and  opinion  as  to  ap- 
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pellant's  being  able  to  convey  a  good  title.  Her  attorney 
advised  her  that  the  deeds  placed  by  the  appellant  in  the 
banlk  did  not  give  her  a  clear  title.  The  f  aUure  of  the  ap- 
pellant to  deposit  the  $200  was  not  the  reason  her  attor- 
ney niiged  that  the  title  was  not  good. 

It  was  shown  by  the  appellee,  and  also  her  brother, 
that  the  latter  was  present  at  the  time  the  agreement  was 
entered  into  (between  appellee  and  appellant,  and  that  ap- 
pellant represented  that  he  would  make  a  good  title  that 
wooild  be  satisfactory  to  her  attorney.  Appellee's  brother 
was  to  occupy  the  place,  but  did  not  do  so  because  the  at- 
torney informed  her  that  appellant  could  not  make  her  a 
dear  title. 

Appellee's  attorney  testified  substantially  as  follows : 
Appellant  and  appellee  were  negotiating  for  the  sale  of  a 
certain  tract  of  land,  and  were  in  a  hurry  to  close  the 
transaction,  and  asked  him  for  his  opinion  on  an  abstract 
that  had  been  presented  by  the  appellant ;  that  upon  ex- 
amining the  abstract,  he  was  in  doubt  about  the  title,  but 
advised  the  appellee  that  he  believed  an  additional  deed 
from  the  administrator  of  the  estate  of  Mario  Soncini  to 
appellant,  for  which  a  petition  had  been  filed,  would  en- 
aJble  the  appellant  to  make  appellee  a  good  deed,  inasmuch 
as  appellant  represented  that  he  was  a  partner  of  Mario 
Soncini,  deceased ;  that  acting  upon  this  belief  and  opin- 
ion, the  contract  was  drawn  up  by  him  and  entered  into 
between  the  parties  in  order  to  enable  appellant  to  take 
such  steps  as  would  give  appellee  title  to  the  property,  all 
of  which  appellant  represented  that  he  could  and  would 
do.  After  the  agreement  was  entered  into  witness  made 
a  complete  investigation  of  all  the  records  referred  to  in 
the  abstract  of  title  that  had  been  presented  by  appellant 
and  the  records  of  the  Garland  County  Probate  Court; 
that  the  abstract  showed  that  there  was  of  record  on  the 
28th  day  of  April,  1913,  a  deed  of  trust  on  the  lands  de- 
scribed in  the  contract,  executed  by  Z.  J.  Mooney  and  wife 
to  Joe  Leroy  as  trustee  for  Mario  Soncini.  The  consider- 
ation named  in  the  deed  was  $1,550,  bearing  interest.  The 
abstract  showed  that  Mark  Brizzolara,  as  administrator 
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of  the  estate  of  Mario  Soncini,  petitioned  the  probate 
court  to  allow  him  to  comporoimse  the  debt  due  from 
Mooney  'and  to  accept  a  conveyance  of  the  property  as  ad- 
ministratory  and  that  sn  order  was  entered  showing  that 
the  petition  was  granted  and  the  administrator  was  au- 
thorized to  accept  the  conveyance  in  settlement  of  the 
debt  due  by  Mooney  to  the  estate  of  Soncini.    The  ab- 
stract also  contained  an  order  of  the  probate  court  direct- 
ing the  administrator  of  the  estate  of  (Soncini  to  execute 
to  Joe  Leroy  a  conveyance  of  said  property.    It  also 
showed  that  Joe  Leroy  petitioned  the  probate  court,  stat- 
ing the  partnership  existed  between  him  and  M.  Soncini, 
and  asked  **that  the  administrator  be  authorized  to  exe- 
cute a  conveyance  of  the  property  to  him  as  the  surviving 
partner;  that  the  administrator  of  tiie  estate  of  Sonciui 
also  petitioned  the  probate  court  for  an  order  directing 
him,  as  such  administrator,  to  execute  the  deed  of  <50ii- 
veyance  to  Leroy  as  the  surviving  partner  of  SoTicim, 
setting  up  that  the  debt  from  Mooney  was  a  debt  of  the 
partnership;  that  the  order  of  the  Garland  Probate  Court 
was  accordingly  made  as  above  mentioned,  directing  *^^ 
administrator  to  make  the  deed  to  appellant  as  survi"^^ 
partner;  that  the  records  of  the  Garland  County  ProT^^*^ 
Court  examined  by  the  witness  showed  that  there   ^^^^ 
five  or  six  thousand  dollars  worth  of  claims  prol>^^ 
against  the  estate  of  M.  Soncini,  and  that  the  record^  did 
not  show  that  these  claims  had  been  satisfied.    Wii^^^^ 
testified  that  after  maMng  the  investigation  of  the  ait^^^ 
records  and  examining  the  authorities  with  ref  eren^^  ^ 
the  property  of  estates  and  the  property  of  partner&l^P^ 
he  was  convinced  that  there  was  no  way  by  which  he  <^^^^ 
ascertain  from  the  records  whether  the  property     ^^^^ 
really  the  property  of  the  partnership  or  whether  it  ^^^ 
the  property  of  the  estate  of  M.  Soncini.    He  ascert&i^f^ 
that  Soncini  had  a  widow  and  two  minor  children    ^^^^ 
were  interested  in  his  estate.    After  making  these  ixx^^^' 
tigations,  on  June  8, 1914,  he  wrote  appellant  concer^^^ 
the  sale  of  the  property  to  appellee,  notifying  him  tbdt^  ^ 
the  attorney  for  appeUee,  he  had  come  to  the  concl^^'*^^ 
that  the  deed  executed  by  the  appellant  and  placed  i^  ^^' 
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crow  with  the  Citizens  National  Bank  would  not  convey 
the  title  to  the  property.  In  this  letter,  he  states :  ^  *  There 
is  so  much  conflict  in  the  orders  of  the  probate  court  and 
the  rights  of  yourself  and  the  rights  of  the  heirs  of  M. 
Sonciniy  these  being  (minors,  that  I  do  not  think  that  you 
have  legal  right  to  convey  the  title,  and  sooner  or  later 
there  would  ibe  litigation  over  it.  So  I  have  advised  Mrs. 
'Harwood  that  my  former  opinion  as  to  the  title  conveyed 
by  the  deed  executed  is  erroneous.  Believing  as  I  do 
about  the  title,  I  can  not  conscientiously  direct  the  pay^ 
ment  of  the  purchase  price,  and  have  advised  her  brother 
by  wire  not  to  incur  any  expense  in  preparing  to  move 
here.'' 

He  also  advised  the  appellee  that  the  deed  delivered 
to  the  Citizens  National  Bank  in  escrow  by  the  appellant 
at  the  time  she  deposited  her  money  there  would  not  con- 
vey her  the  title  in  fee  simple,  and  that  if  she  accepted  it, 
she  would  have  a  clouded  title.  Witness  also  prepared 
a  notice,  and  sent  the  same  to  appellant  and  to  the  bank, 
to  the  effect  that  he  would  not  approve  the  title. 

After  this  appellant  petitioned  the  probate  court  to 
authorize  the  administrator  of  the  estate  of  M.  Soncini 
to  execute  a  conveyance  to  the  appellee,  which  order  was 
granted,  and  Mark  Brizzolara,  as  administrator  of  the 
estate  of  Soncini,  wa^  ordered  to  execute  the  deed  and  de- 
liver the  same  to  the  Citizens  National  Bank.  Witness,  on 
behalf  of  Mrs.  Harwood,  demanded  payment  of  the  $2,500 
by  the  <bank.  At  the  time  the  final  account  of  the  admin- 
istrator had  been  filed,  but  had  not  been  approved,  and 
the  claims  which  had  been  probated  against  the  estate  of 
Soncini  had  not  been  completely  satisfied  by  the  records 
of  the  probate  court. 

The  appellant  testified  in  his  own  beihalf  substantially 
as  follows:  He  was  associated  in  business  with  M.  Son- 
cini in  his  lifetime  as  a  partner.  One  Mooney  became  in- 
debted to  the  firm  in  the  sum  of  $1,530,  and  gave  a  mort- 
gage on  the  land  described  in  the  contract  to  secure  the 
same.  Mooney  did  not  pay  the  indebtedness,  and  appel- 
lant took  a  deed  to  the  land  for  it.   His  testimony  and  the 
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exhibits  thereto  showed  that  the  deed  here  referred  to  was 
made  iby  Mooney  to  the  administrator  of  the  estate  of  M. 
SonGiniy  deceased,  through  a  petition  of  the  administra- 
tor and  an  order  of  the  probate  conrt  authorizing  the  ad- 
ministrator to  accept  a  deed  from  Mooney  ^4n  full  settle- 
ment of  the  indebtedness  due  by  the  said  Mooney  to  the 
estate  of  said  Mario  Soncini/' 

The  testimony  of  appellant  and  the  exhibits  thereto 
also  show  that  on  the  petition  of  the  appellant  to  the  pro- 
bate court,  the  probate  court  made  the  following  order: 
"That  said  Mark  Brizzolara,  as  the  administrator  of  said 
M.  Soncini,  execute  to  Joe  Leroy  as  surviving  partner  of 
the  said  firm  of  Soncini  &  Leroy,  a  deed  to  the  above  de- 
scribed land.*'  (That  is,  the  land  described  in  the  con- 
tract.) 

Witness  further  testified  that  the  mortgage  of 
Mooney  under  which  he  acquired  the  land  was  made  in 
the  name  of  M.  Soncini ;  that  Soncini  represented  Soncini 
&  Leroy.  He  was  trustee  in  'the  deed  of  trust  and  took 
possession  of  the  property  when  the  deed  was  delivered. 
He  made  a  warranty  deed  to  the  land  described  in  the 
complaint  and  deposited  the  same  in  the  baid:.  McCon- 
nell  o«bjected  to  this  deed  because  there  was  another  deed 
made  and  signed  by  appellant  as  the  surviving  partner  of 
the  estate  of  M.  Soncini,  and  also  by  Mark  Brizzolara  as 
administrator  of  the  estate  of  M.  Soncini,  conveying  the 
same  land  to  the  appellee.  This  latter  deed  was  made  in 
pursuance  of  an  order  of  the  probate  court  directing  the 
administrator  of  M.  Soncini  *Ho  join  with  Joe  Leroy  as 
surviving  partner  of  the  firm  of  M.  Soncini  in  the  sale  of 
said  lands  for  a  cash  consideration  of  not  less  than  $2,- 
000, '*  the  order  reciting,  **the  court  being  satisfied  that  it 
would  <be  to  the  best  interest  of  the  estate  to  sell  same  as 
the  court  may  direct.*' 

This  witness  further  testified  that  the  debts  of  the 
estaite  of  M.  Soncini  had  been  paid ;  that  his  understand- 
ing of  the  agreement  was  that  the  $200  mentioned  was  to 
be  paid  when  appellee  or  her  brother  had  taken  possession 
of  the  land ;  that  there  had  been  no  demand  upon  him  for 
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the  deposit  of  the  $200,  and  that  his  failure  to  deposit  the 
$200  was  hot  given  as  a  reason  for  not  accepting  the  deed. 
He  stated  that  rafter  Soncini's  death,  he  conducted  the 
partnership  business  as  the  surviving  partner,  and  when 
everything  was  settled  up  he  took  charge  of  the  business. 

After  the  testimony  was  heard  upon  the  above  issues 
and  after  the  argument  of  the  cause,  on  December  3, 1914, 
appellant  filed  a  petition  asking  leave  to  introduce  further 
testimony  in  regard  to  the  partnership  that  existed  be- 
tween appellant  and  M.  Soncini,  and  in  regard  to  the  in- 
debtedness of  Mooney  as  sxi  asset  of  the  partnership,  and 
asked  leave  to  nuake  the  widow  and  children  of  M.  Soncini 
and  the  administrator  of  his  estate  parties  **to  the  end 
that  same  may  be  contested,  and  that  the  title  to  the  said 
land  may  be  confirmed  in  the  said  Joe  Leroy  as  the  sur- 
viving partner,  and  that  the  deeds  heretofore  executed 
by  the  said  Joe  Leroy  and  Mark  Brizzolara,  administra- 
tor, to  Undine  Harwood  be  declared  to  convey  a  valid  and 
rabsiflting  title  in  fee  simple  to  said  land.*' 

The  court  denied  this  petition  and  entered  a  decree 
cancelling  the  agreement  for  the  sale  of  the  lands,  and 
ordered  the  clerk  of  the  court  to  pay  to  the  appellee  the 
$2,500  in  his  hands,  together  with  interest  at  6  per  cent 
from  the  30th  day  of  June,  1914.  To  reverse  this  decree 
is  the  object  of  this  appeal. 

Rector  &  Scmyer,  for  appellant. 

1.  The  court  erred  in  the  conclusion  that  under  the 
agreement  and  the  acts  of  the  parties  in  connection  there- 
with, the  appellant  ibound  himself  to  furnish  an  abstract 
which  showed  a  title  satisfactory  to  appellee's  counsel. 
We  find  no  agreement  either  implied  or  otherwise,  that 
appellant  was  to  "be  bound  by  the  abstract  alone.  It  is 
clear  that  if  appellee  was  relying  upon  a  showing  made  by 
the  abstract  alone,  such  provision  would  have  been  in- 
serted in  the  agreement.   39  Cyc.  1516. 

2.  The  chancellor  says  in  his  opinion:  ^^If  it  re- 
quires evidence  aliunde  from  the  records  to  make  a  per- 
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feet  title,  then  it  is  not  a  perfect  title,  for,  to  sustain  the 
same  parol  evidence  must  fee  resorted  to/^ 

The  agreement  only  calls  for  a  title  satisfactory  to 
ax>pellee's  counsel.  All  parties  were  aware  of  the  daims 
of  partnership  between  appellant  and  Soncini,  deceased. 
Parol  testimony  is  competent  in  showing  the  chain  of  title, 
to  esibablisih  the  partnership  and  the  fact  that  the  debt  was 
a  partnership  debt    39  Cyc.  1458;  64  N.  J.  Eq.,  263. 

3.  As  to  the  probate  court  records  and  deeds  there- 
under :  The  status  of  the  property  at  the  death  of  the  de- 
cedent, fixes  the  character  of  the  property,  and  nothing 
else  can  dhange  it.  The  prox)erty  was  as  personalty  in  the 
hands  of  the  administrator,  and  he  bad  a  right  to  sell  it 
without  an  order  of  court,  and  such  sale  would  be  valid, 
unless  tainted  with  fraud  in  which  the  purchaser  partici- 
pated. 18  Cyc  351,  352.  Appellant,  as  surviving  partner 
of  Soncini,  was  entitled  to  the  assets  of  the  partnership. 
18  Oyc.  224.  In  this  case  the  partnership  asset  was  a  debt 
due  by  Mooney;  its  character  was  not  changed  by  being 
converted  into  land  by  the  administrator,  sanctioned  by 
the  surviving  partner,  and,  necessarily,  the  property  at 
the  conclusion  of  the  partnership,  would  have  come  to  the 
personal  representative,  the  administrator.  69  Ark.  242; 
83  Ark.  313 ;  48  Ark.  563 ;  30  Cyc.  630.  Appellant  had  the 
right  to  receive  the  land  from  the  administrator  in  pay- 
ment of  the  debt  due  by  the  firm  to  him.  The  probate 
court  had  authority  under  the  statute  to  xnake  disposition 
of  this  proi)eTty.    Kirby 's  Digest,  §  87. 

4.  Appellee's  counsel  could  not  arbitrarily  or  ca- 
priciously reject  the  title.  Having  accepted  the  trust  re- 
posed in  him  by  both  parties,  he  was  under  the  duty  to  do 
everything  that  the  circumistances  and  conditions  de- 
manded to  ascertain  whether  or  not  the  title  offered  by 
the  two  deeds  was  a  merchantable  title.    94  Ark.  268. 

Appellee  pro  se. 

1.  Appellant  has  failed  to  perform  the  stipulations 
of  the  agreement  suflSciently  to  demand  specific  perform- 
ance of  appellee.    The  deposit  of  the  $200  stipulated  for 


Digitized  by 


Google 


ABK.]  Lbroy  V.  Habwood.  427 

was  not  made,  and  this  is  admitted.  Such  deposit  was  a 
necessary  part  of  the  agreement.  65  Ark.  320;  105  Ark. 
171. 

2.  That  the  refusal  of  appellee  ^s  eonnsel  to  approve 
the  title  was  not  arbitrary  or  capricious  is  sufficiently  es- 
tablished by  the  chancellor's  opinion.    66  Ark.  433. 

3.  If  the  partnership  affairs  were  settled,  as  stated 
in  counsel's  brief,  appellant  had  no  right  to  this  property. 
It  belonged  to  the  heirs,  and,  if  partnership  property, 
went  to  them  as  real  estate.   69  Ark.  237 ;  48  Ark.  563. 

If  it  was  property  of  the  estate,  the  administrator 
held  it  as  a  mere  trustee  for  those  'beneficially  interested. 
18  Oyc  354. 

Probate  sales  not  in  substantial  conformity  with  the 
statute  are  void.    Kiiftxy's  Digest,  §  3793;  106  Ark.  563. 

Wood,  J.,  («ifter  stating  the  facts) .  (1)  The  contract 
in  suit  was  an  executory  agreement  under  which  the  ap- 
pellant, for  the  consideration  named,  was  to  convey  to  the 
appellee  the  tract  of  land  described  by  deed  which  would 
give  her  a  clear  title  to  the  satisfaction  of  her  attorney. 
The  contract  itself  and  the  testimony  of  the  parties 
thereto,  which  is  not  in  conflict  with  the  written  contract, 
show  that  both  parties  contemplated  that  the  appellee, 
for  the  consideration  mamed,  should  acquire  a  fee  simple 
title  to  the  land)  and  the  contract  and  the  uncontroverted 
evidence  show  that  'bef  ore  the  api)ellee  paid  the  purchase 
money,  the  appellant  should  execute  to  her  a  deed  giving 
her  a  title  which  to  her  attorney  appeared  to  be  satisfac- 
tory. In  other  words,  this  contract  was  tantamount  to  an 
executory  agreement  for  the  conveyance  of  land  by  a  war- 
ranty deed,  and  one  which  her  attorney,  from  an  examina- 
tion of  the  title,  could  pronounce  dear  and  satisfactory. 

In  Tupy  V.  Kocourek,  66  Ark.  433,  we  held  that  **one 
who  contracts  and  pays  his  money  for  a  title  to  land  ought 
to  get,  not  only  a  title  that  he  can  hold  against  all  adverse 
comers,  but  one  that  he  can  hold  without  reasonable  ap- 
prehension of  its  being  assailed,  and  one  that  he  can  read- 
ily transfer  if  he  desires,  in  the  market.*' 

In  Whitener-London  Realty  Co.  v.  Bitter,  94  Ark. 
268,  we  held  that,  **Under  a  contract  for  the  sale  of  timber 
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which  stipulated  that  the  vendor  should  furnish  a  convey- 
ance and  abstract  of  title  to  he  approved  by  the  vendee's 
attorney,  the  vendee  is  entitled  to  a  return  of  the  purchase 
money  paid  by  him  where  the  abstract  of  title  tendered  by 
the*  vendor  was  submitted  to  the  vendee's  attorney  and 
rejected  Iby  him  in  good  faith/' 

Of  cofurse,  it  was  not  contemplated  by  the  parties  to 
the  contract  under  review  that  the  attorney  of  the  appel- 
lee should  arbitrarily  or  capriciously  disapprove  the  title 
tendered  by  the  appellant.  But  if  he  did  not  do  this,  and 
in  good  faith  passed  upon  the  title  and  declared  the  same 
unsatisfactory  because,  in  his  judgment,  the  title  was  not 
clear,  then  the  appellee  was  not  'bound  to  pay  the  purchase 
money,  although  the  title  in  fact  might  prove  to  be  per- 
fect. 

(2)  Now  the  appellant  contends  that  he  complied 
with  the  contract  on  his  part  when  he  tendered  to  the 
appellee  a  warranty  deed  and  an  abstract  of  title  show- 
ing that  the  land  involved  had,  by  order  of  the  probate 
court,  been  deeded  by  the  original  owner  to  the  adminis- 
trator of  the  estate  of  Soncini  and  by  the  administrator 
to  the  appellant  as  the  surviving  partner  of  Soncini, 
and  by  the  administrator  of  Soncini,  in  conjunction  with 
appellant  as  surviving  partner  of  Soncini,  to  the  ap- 
I>ellee. 

The  chancery  court,  as  indicated  in  a  written  opinion, 
went  into  an  investigation  of  the  title  thus  tendered  and 
decided  that  the  probate  court  had  no  jurisdiction  to  try 
and  determine  the  ownership  of  this  property.  The  chan- 
cellor found  that  the  petition  of  Leroy  to  have  the  prop- 
erty conveyed  by  the  administrator  of  Soncini  to  him 
as  the  surviving  partner  of  Soncini  **was  filed,  and 
acted  on  by  the  probate  court  on  the  same  day;  that  the 
administrator,  heirs  and  creditors  were  not  notified  or 
heard.'* 

The  uncontroverted  proof  shows  that  the  land  in 
controversy  was  conveyed  to  the  administrator  of  the 
estate  of  Soncini  for  a  debt,  and  was  by  the  administrator 
of  the  estate  of  Soncini  conveyed  to  the  appellant  as 
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the  surviving  partner  of  Soncini,  and  by  appellant  as 
the  surviving  partner  jointly  with  the  administrator  of 
the  estate  of  Soncini  to  the  appellee.  It  was  shown  that 
Soncini  had  a  widow  and  heirs  surviving  him.  Such 
being  the  case,  it  is  unnecessary  for  us  to  determine  the 
issue  as  to  whether  the  probate  court  had  jurisdiction 
under  the  statute  to  make  these  various  orders  and 
whether  suoh  orders  in  fact  made  the  title  perfect  in 
the  appellant.  The  probate  court  ordered  the  adminis- 
trator of  the  estate  of  Soncini  to  convey  the  land  to  ap- 
I>ellant  as  the  surviving  partner  of  Soncini.  If  this 
order  was  valid  when  executed,  then  certainly  thereaf- 
ter the  probate  court  would  have  no  power  to  direct  the 
administrator  to  join  in  a  conveyance  of  the  same  land 
to  appellee.  These  orders  were  inconsistent  and  contra- 
dictory. 

The  attorney  for  the  appellee,  upon  an  investigation 
of  this  title  which  »appellant  tendered  as  a  compliance 
with  his  contract,  was  not  satisfied  that  the  same  would 
give  to  the  appellee  a  clear  title,  and  he  wrote  to  the  ap- 
pellant, in  part,  as  follows:  ** There  is  so  much  con- 
flict in  the  orders  of  the  probate  court  and  the  rights  of 
yourself  •and  the  rights  of  the  heirs  of  M.  Soncini,  these 
heirs  being  minors,  that  I  do  not  think  that  you  have 
the  legal  right  to  convey  the  title,  and  sooner  or  later 
there  will  be  litigation  over  it.*' 

The  learned  chancellor  himself,  after  a  thorough 
examination  of  the  records  and  an  elaborate  review  of 
the  facts  and  the  law,  announces  his  conclusion  on  this 
point  as  follows:  ^*I  would  not  have  accepted  this  title 
offered  by  defendant  as  a  perfect  one  or  recommended 
same  to  a  client  as  perfect.*' 

(3)  It  can  not  be  said,  in  view  of  the  above  record, 
that  the  attorney  of  the  appellee  acted  'art)itrarialy  or 
capriciously  in  disapproving  the  title  tendered  by  the  ap- 
pellant. It  suffices  to  say  that  the  attorney  wa^s  war- 
ranted in  hi5  conclusion  that  such  title  did  not  meet  the 
requirements  of  the  contract  under  the  rule  announced 
in  Tupy  v.  Kocoureh,  supra.    The  appellant  therefore 
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did  not  comply  with  his  contract,  and  the  court  did  not 
err  in  refusing  to  permit  <him  to  amend  his  pleadings 
and  to  bring  in  new  parties  in  order  to  enaible  him  to 
taike  proof  to  show  that  he  might  fee  able  to  thereafter 
perfect  his  title  if  the  same  was  not  already  x>erf ect. 

The  decree  was  in  all  things  correct  and  it  is  af- 
firmed. 


Ltttlb  v.  State. 
Opinion  delivered  June  21,  1915. 

1.  LABOBirr— oiBT  Gf  THB  oBiiCB.— The  0l0t  of  the  orime  of  lareeny  li 
that  the  property  must  be  taken  with  a  felonioiifl  intent. 

2 .  EMdENOB— IJkBCBNT — SVIDENOB  <^  FB8MI88ION — ^HXABSAT. — In  a  pTOSe- 

cution  for  loroeny  of  an  agrictdtural  instrument,  it  is  competea*. 
to  prove  that  the  owner  toild  a  third  party  that  the  defendant 
could  take  the  property,  and  that  the  third  iparty  eommunioated 
to  the  defendant,  what  the  owner  had  eaid;  such  testimony  ia  not 
hearsay. 

Appeal  from  Sebastian  Circuit  Court,  Fort  Smith 
District;  JoTm  H.  Holland,  Special  Judge;  reversed. 

STATEMENT  BY  THE  COURT. 

Appellant  was  indicted,  charged  with  the  crime  of 
stealing  a  cultivator,  the  property  of  Olin  T.  Brewer, 
alleged  to  be  of  the  value  of  $15.  The  indictment  was  in 
correct  form.  He  was  convicted  of  the  crime  of  petit 
larceny  *and  prosecutes  this  appeal. 

The  proof  on  l)ehalf  of  the  State  tended  to  show 
that  one  Brewer  owned  the  cultivator  and  had  owned 
the  same  for  about  six  years.  He  left  the  cultivator  at 
the  place  where  he  had  formerly  been  in  the  mercantile 
business,  standing  out  against  the  yard  fence  on  a  vacant 
lot.  It  was  in  good  condition  when  he  got  it ;  had  never 
been  used ;  he  had  not  sold  the  cultivator.  He  went  to 
get  a  repair  off  of  the  same  and  it  was  gone.  He  saw 
Jesse  Little  and  said  to  him :  **  Jesse,  I  understand  that 
you  got  my  cultivator  and  I  want  you  to  bring  it  back 
home.  ^'    Jesse  told  the  witness  that  he  wanted  the  wheels 
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to  make  a  wheelbarrow  to  haul  fertilizer  into  the  gar- 
den.   The  cultivator  was  taken  in  tJie  day  time. 

This  witness  was  asked  the  following  question :  *  *  Q. 
Mr.  Brewer,  did  Floyd  Little  have  a  conversation  with 
yon  a  few  days  prior  to  the  time  the  defendant  is  al- 
leged to  have  taken  the  cultivator  in  which  he  asked 
you  if  he  and  the  defendant  could  get^the  cultivator,  and 
you  told  him  that  he  could  get  all  or  any  part  of  it." 
And  answered:    **I  don^t  remember." 

Many  witnesses  were  introduced,  testifying  both  on 
behalf  of  the  State  and  the  defendant,  whose  testimony 
was  to  the  effect  that  the  appellant  about  2  or  3  o'clo(i 
in  tile  afternoon  took  the  cidtivator  off  of  the  vacant  lot 
where  it  was  situated ;  that  he  carried  it  out  in  the  mid- 
dle of  the  street  and  fastened  it  to  his  father's  wagon. 
While  he  was  doing  this,  several  parties  were  standing 
on  the  street  laughing  and  teasing  him  about  the  culti- 
vator. 

Witnesses  testified  that  it  was^  an  old  cultivator  and 
that  several  of  its  pieces  were  missing.  One  witness 
said  that  it  had  a  tongue  and  a  neck  yoke.  Another  said 
that  it  bad  a  tongue  and  he  couldn't  remember  whether 
it  had  any  other  pieces  or  not.  Another  said  it  was  an 
old  piece  of  cultivator.  One  of  the  witnesses  stated  that 
the  appellant  stated  in  reply  to  a  party  who  spoke  to  him 
about  the  cultivator,  that  he  **was  going  to  take  the 
wheels  to  make  a  wagon  to  haul  m'anure  into  the  gar- 
den." 

Appellant  offered  to  prove  by  his  brother  that  prior 
to  the  taking  of  the  cultivator  he  (appellant)  requested 
his  brother  to  see  Mr.  Brewei;,  the  owner  of  the  cultiva- 
tor, and  to  ask  him  about  the  matter.  That  his  brother 
did  see  Brewer,  who  told  him  ^*to  take  the  cultivator  or 
any  part  of  it  and  do  whatever  he  wanted  to  do  with  it." 
And  that  'hie  brother  told  him  (appellant)  what  Brewer 
had  said.  The  court  ruled  that  any  conversation  between 
Brewer  and  the  brother  of  appellant  concerning  the  tak- 
ing of  the  cultivator  was  competent,  but  that  it  was  not 
competent  to  prove  that  the  brother  afterwards  com- 
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municated  to  appellant  that  Brewer  had  given  him  per- 
mission to  take  the  cultivator;  that  such  testimony  was 
hearsay.  Appellant  objected  and  duly  excepted  to  the 
ruling  of  the  court,  and  made  this  ruling  one  of  the 
grounds  of  his  motion  for  a  new  trial. 

Covington  S  Grant,  for  appellant. 

1.  The  elements  of  larceny  are  not  present.  The 
taking,  to  constitute  larceny,  must  be  done  with  the  in- 
tent to  steal — ^with  a  felonious  intent.  Kirbv's  Dig.,  § 
1825;91  Ark.492,  495. 

2.  The  exclusion  of  the  testimony  of  Floyd  Little 
to  the  effect  that  he,  at  appellants^  request,  called  on 
Mr.  Brewer  and  asked  him  if  they  could  have  the  culti- 
vator, to  which  he  replied  that  they  could  have  all  or  any 
part  of  it,  and  that  the  witness  told  appellant  what 
Brewer  said,  was  reversible  error.    Supra. 

Any  evidence  that  would  tend  to  show  good  faith 
on  the  part  of  appellant,  would  be  competent.  Supra; 
94  Ark.  324. 

Wm.  L.  Moose,  Attorney  General,  and  Jno.  P. 
Streepey,  Assistant,  for  appellee. 

1.  The  intent  with  which  appellant  carried  off  the 
cultivator  was  a  matter  for  the  jury.  The  verdict  is 
supported  by  the  evidence.    109  Ark.  138;  Id.  130. 

2.  What  Floyd  Little  told  appellant  of  the  conver- 
sation with  Brewer,  was  not  admissible.  It  was  mere 
hearsay  and  in  the  nature  of  a  self-serving  declaration. 

Wood,  J.,  (after  stating  the  facts).  In  Douglass  v. 
State,  91  Ark.  492,  we  said:  **In  order  to  constitute 
larceny,  the  taking  must  iye  done  with  felonious  intent; 
the  taking  of  the  property  and  its  possession  is  only  a 
fact,  and  in  itself  it  is  not  sufficient  to  raise  a  presump- 
tion of  a  guilty  intent;  and,  standing  alone,  it  would 
not  be  suflScient  to  sustain  a  conviction  of  larceny.^*  Cit- 
ing Mason  v.  State,  32  Ark.  238;  Gooch  v.  State,  60  Ark. 
5;  Sutton  v.  State,  67  Ark.  155;  Jones  v.  State,  85 
Ark.  360. 
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The  court  erred  in  refusing  to  allow  appellant  to 
prove  that  the  owner  of  the  cultivator  had  told  appel- 
lant's brother  that  appellant  might  take  the  cultivator, 
and  that  this  permission  on  the  part  of  the  owner  had 
been  communicated  to  appellant.  This  was  not  in  the 
nature  of  hearsay  testimony,  but  was  evidence  tending 
to  prove  a  substantive  fact,  towit,  the  i>ermission  of  the 
owner  for  appellant  to  take  the  cultivator,  which  was 
a  very  material  fact;  for,  as  is  shown,  the  gist  of  the 
oflFense  of  larceny  is  that  the  property  must  be  taken 
with  a  felonious  intent.  It  is  not  hearsay  evidence  to 
prove  that  the  owner  told  a  third  party  that  the  appellant 
could  take  the  property,  and  that  this  party  communi- 
cated to  api>ellant  what  the  owner  said.  If  the  owner  did 
give  such  permission  to  appellant's  brother,  it  was  a 
fact  which  it  was  competent  for  appellant  to  prove.  And 
if  the  witness  communicated  this  information  to  appel- 
lant, this  was  also  a  fact  which  it  was  competent  for  ap- 
pellant to  i>rove  by  the  witness  who  communicated  the 
information,  and  was  not  in  the  nature  of  hearsay  testi- 
mony. 

The  proffered  testimony  was  not  an  offer  to  prove 
what  appellant's  brother  said,  but  it  was  an  offer  to 
show  that  the  owner  of  the  property  did  grant  permis- 
sion for  appellant  to  take  the  same,  and  an  offer  to  show 
the  fact  that  this  permission  had  been  communicated  to 
appellant.  The  testimony  was  as  competent  in  this  form 
as  if  it  had  been  testified  to  either  by  the  owner  of  the 
property  himself  or  by  the  appellant.  The  fact  that  per- 
mission-was granted  and  communicated  to  appellant 
through  the  intervention  of  an  agent  or  third  party  did 
not  make  it  hearsay  evidence. 

The  court  therefore  erred  in  excluding  the  proffered 
testimony,  and  for  this  error  the  judgment  is  reversed 
and  the  cause  is  remanded  for  a  new  trial. 
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Maryland  Casualty  Company  v.  Malonby. 
Opinion  delivered  June  28,  1915. 

1.  BVIDBNGB — OBJBCnON   TO  TE8TIMONT — ^WAIYEB — ^PBIYILBGS. — -lOL  ftO  EC* 

tion  to  recover  on  an  accident  policy  held  by  deceased,  plaintiff,  by 
introducing  testimony  concerning  the  cause  of  the  death  of  de- 
ceased, does  not  waive  the  right  to  ol)Ject  to  testimony  of  certain 
physicians,  offered  by  defendant,  as  to  the  cause  of  the  aoddenL 

2.  BVIDBNCE — ^PBIVnXOB — ^WAIVXB — ^TAILUBB   TO   OBJECT — BIOHT   TO  GBJVn 

AT  SUBSEQUENT  TBiAL. — ^A  pspty  litigant  docs  not  waive  his  right  to 
object*  to  the  introduction  of  certain  privileged  testimony  at  a  sec- 
ond trial  of  a  cause,  where  he  failed  to  object  to  the  same  at  the 
first  triaL 

8.'  IKSUBANGB— AcoiDBNT  iNsuBAjrcD— PB1V.ALTT. — In  an  sction  ou  an 
accident  insurance  policy,  the  assessment  of  the  statutory  penalty 
of  12  per  cent  held  proper;  the  statutory  penalty  is  ooooaocd  in 
addition  to  interest 

4.  Insubancb  —  ACdDBNT  iNsuBAiTCB — ^att(»net'8  FEES. — When  the 
amount  recovered  on  an  accident  policy  was  |6,000,  the  aUowanee 
of  an  attorney's  fee  of  |2,000  will  be  held  exceesiye,  and  the  fee  will 
be  reduced  to  1600. 

Appeal  from  Drew  Circnit  Oourt;  H.  W.  WeUs, 
Judge ;  modified  and  affirmed. 

Williamson  <&  Williamson,  for  appellant. 

1.  In  all  blood-poisoning  cases  caused  from  with- 
out, there  must  be  a  chain  of  causation  from  the  acci- 
dent to  death,  which  must  have  its  origin  in  an  abrasion 
of  the  skin  or  wound  of  some  kind.  85  Fed.  401;  97 
N.  W.  91;  11  L.  R.  A.  (N.  S.)  1069;  8  Id.  68;  5  Id.  926. 
Where  there  is  no  abrasion  or  wound,  there  is  no  septi- 
caemia, and  there  can  be  no  recovery.  154  Fed.  484;  11 
L.  R.  A.  (N.  S.)  1069 ;  8  Id.  68.  This  was  a  bed  sore  case 
and  not  covered  by  the  policy.  The  verdict  was  based 
on  presumption.  Juries  are  not  allowed  to  speculate  as 
to  which  of  two  causes  produced  the  injury.  57  N.  W. 
169 ;  116  Ark.  82 ;  92  U.  S.  281,  etc. 

2.  Appellee  waived  her  privilege  to  exclude  the  tes- 
timony of  Drs.  Smith  and  Herbert.  When  once  waived 
it  is  waived  forever.  Ill  Ark.  559 ;  4  Wigmore  on  Ev., 
§  ^  2380,  3347,  2388 ;  98  Ark.  357 ;  103  Ark.  201 ;  104  N.  Y. 
352;  165  S.  W.  748;  40  Cyc.  2405,  (j);  8  A.  &  B.  Am 
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Cas.  653;  59  N.  Y.  App.  Div.  369;  69  N.  Y.  .Supp.  551; 
109  Cal.  442. 

3.  It  was  error  to  allow  the  12  i>er  cent  penalty 
Bind  attorney's  fee  is  excessive.  Ill  Ark.  570-1 ;  88  Id. 
556 ;  92  Ark.  378 ;  155  Fed.  54. 

James  C.  Knox,  Patrick  Henry  and  Robert  C.  Knox, 
for  appellee. 

1.  The  merits  of  this  case  were  decided  on  the  for- 
mer appeal.  The  pourt  decided  the  evidence  was  suflS- 
cienty  which  binds  all  parties.  99  Ark.  218 ;  93  Id.  168, 
etc.  On  application  for  a  directed  verdict,  the  evidence 
of  the  apposite  party  is  admitted  to  be  true.  11  How. 
373;  24  Atl.  992;  47  N.  W.  290;  5  Id.  710. 

2.  There  is  not  two  equally  probable  theories  in 
this  case  as  to  the  cause.  114  Ark.  112,  governs  this 
case.    See  107  Ark.  476. 

3.  Appellee  had  not  lost  her  right  to  object  to  the 
testimony  of  Drs.  Herbert  and  Smith.  Their  testimony 
was  incompetent  and  a  waiver  of  the  privilege  on  the 
first  trial  does  not  prevent  her  from  claiming  it  on  the 
second  trial.  Kirby's  Dig.,  §  3098;  6  L.  B.  A.  (N.  S.) 
1003;  45  N.  W.  977;  59  U.  S.  (Law  Ed.)  210;  156  S.  W. 
699;  131  Pac.  534;  85  N.  E.  837;  71  N.  E.  251;  78  Ga, 
733,  etc 

4.  Appellant  was  not  prejudiced  by  the  exclusion 
of  the  testimony.  95  Ark.  155;  82  Id.  214.  Besides  it 
was  not  competent.    103  Ark.  202. 

5.  The  penalty  and  attorney  ^s  fee  were  properly 
allowed.  The  fees  were  reasonable — ^not  excessive.  The 
statute  allows  the  penalty  and  a  reasonable  attorney  ^s 
fee. 

McCuLLocH,  C.  J.  This  is  an  action  to  recover  upon 
a  policy  of  accident  insurance  issued  by  defendant,  Mary- 
land Oasuialty  Company,  to  Edward  S.  Maloney,  the  hus- 
band of  the  plaintiff.  It  is  alleged  that  plaintiff  ^s  hus- 
band, while  confined  to  his  bed  by  illness  and  was  being 
attended  by  a  hired  nurse,  received  an  accidental  injury 
to  his  coccyx  bone  by  the  nurse  striking  it  in  attempting 
to  place  a  bed  pan  under  him;  that  an  abrasion  of  the 
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skill  was  oaused ;  and  that  infection  started  at  the  place 
which  produced  'blood  poisoning  and  that  his  death  re- 
sulted from  it. 

The  case  has  been  here  once  before  on  the  appeal  of 
the  plaintiff  and  we  reversed  the  judgment  in  defend- 
ant's favor  and  remanded  the  cause  for  a  new  trial.  The 
second  trial  of  the  case  resulted  in  a  verdict  in  favor  of 
the  plaintiff  and  defendant  has  appealed. 

On  the  former  appeal  the  case  turned  principally 
on  the  question  whether  notice  of  the  accident  had  been 
giv^n  in  compliance  with  the  terms  of  the  i>olicy  so  as 
to  fix  the  liability  on  the  insurer,  and  we  held  that  proper 
notice  had  been  given.  Other  questions  were,  however, 
decided  on  the  appeal,  and  one  of  the  questions  so  de- 
cided was  that  there  was  sufficient  evidence  to  warrant 
a  recovery  in  plaintiff's  favor.  The  case  was  tried  upon 
smbstantially  the  same  testimony  as  in  the  former  case, 
with  the  exception  of  the  testimony  of  certain  physicians 
which  will  be  mentioned  hereafter.  We  must  therefore 
treat  the  question  as  settled  that  the  evidence  adduced 
is  suflScient  to  warrant  recovery  by  the  plaintiff. 

The  only  questions  worthy  of  discussion  on  the  pres- 
ent appeal  relate  to  the  ruling  of  the  court  upon  the  ad- 
missibility of  the  testimony  of  two  physicians,  or  rather 
the  competency  of  the  witnesses  and  the  right  of  the 
plaintiff  to  object  to  the  introduction  of  such  testimony 
at  this  trial,  having  allowed  the  testimony  to  go  to  the 
jury  without  objection  at  the  former  trial. 

The  defendant  offered  the  testimony  of  two  physi- 
cians who  attended  the  deceased  during  his  last  illness 
and  offered  to  estaiblish  by  them  facts  and  circumstances 
which  would  show  that  deceased  did  not  receive  any  ac- 
cidental injury  in  the  region  of  the  coccyx  bone  or  else- 
where, and  that  his  death  resulted  from  another  cause. 
The  same  testimony  was  offered  by  the  defendant  at  the 
former  trial  and  was  admitted  in  evidence  without  ob- 
jection. It  is  insisted  now  that  the  plaintiff  waived  the 
privilege  of  excluding  such  testimony.  The  first  ground 
urged  for  such  waiver  is  that  the  plaintiff  herself  made 
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an  issue  as  to  the  oause  of  her  husband's  death,  and  that 
that  gave  the  defendant  the  right  to  introduce  any  tes- 
timony which  tended  to  meet  that  issue,  even  testimony 
of  the  attending  physicians  of  deceased. 

The  argument  on  this  point  is  'based  principally  upon 
the  decision  of  this  court  in  National  Armuity  Association 
V.  McCall,  103  Ark.  201.    But  the  question  involved  in 
that  oase  was  entirely  diflferent  from  that  involved  in 
the  present  inquiry.    In  that  case  the  plaintiff,  who  was 
the  (beneficiary  in  an  insurance  policy,  bad  received  a  cer- 
tain sum  of  money  from  the  company  which  was  paid 
by  way  of  compromise  of  her  claim  and  in  satisfaction 
of  the  policy.    She  -signed  a  written  release,  but  attempted 
at  the  trial  to  escape  its  effects  <by  &howii:ig  that  its  exe- 
cution was  procured  by  fraudulent. statements  of  the  at- 
tending physician  of  the  deceased  concerning  the  cause 
of  the  death  of  the  insured.    The  plaintiff  adduced  tes- 
timony to  the  effect  that  the  adjuster  of  the  company 
induced  her  to  enter  into  the  compromise  and  execute 
the  release  by  bringing  before  her  Dr.  Pringle,  the  at- 
tending physician  of  deceased,  who,  she  claimed,  made 
false  representations  to  her  concerning  the  cause  of  her 
husband's  death.     On  the  trial  of  that  issue  the  company 
offered  to  prove  by  the  testimony  of  Dr.  Pringle  that 
the  statements  he  made  to  the  plaintiff  concerning  the 
cause  of  her  husband's  death,  at  the  time  she  executed 
the  release,  were  true,  but  the  trial  court  refused  to  ad- 
mit the  testimony  and  we  held  that  that  constituted  error 
which  called  for  a  reversal  of  the  judgment.    Our  view 
of  the  law  which  formed  the  basis  of  that  decision  was 
that  the  plaintiff  had  herself  made  an  issue  as  to  the 
truth  or  falsity  of  the  statement  of  the  physician,  and 
testified  concerning  the  same,  which  made  it  necessary 
for  the  introduction  of  the  testimony  of  the  physician 
himself,  -and  that  that  constituted  'a  waiver  of  the  privi- 
lege.   In  the  opinion  we  said :    *  *  The  appellee  has  herself 
made  competent  the  testimony  of  this  attending  physi- 
cian by  claiming  that  it  was  upon  his  statement  that  she 
acted  in  executing  the  release,  the  effect  of  which  she 
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seeks  to  avoid  iby  reason  of  the  claim  that  this  statement 
was  false.  She  has  therefore  required  the  disclosure  by 
this  witness  of  the  cause  of  her  husband's  death,  aad  has 
thereby  waived  the  privilege  to  object  thereto,  and  her 
adversary  is  entitled  to  the  benefit  of  that  waiver.'* 

(1)  The  principle  which  controlled  in  that  case  has 
no  application  here,  for  the  plaintiflf  had  not  introduced 
the  physicians,  nor  had  she  tendered  an  issue  which  made 
it  necessary  that  they  be  introduced.  The  mere  fact  that 
she  alleged  the  cause  of  tlie  accident  did  not  open  the  way 
for  the  introduction  of  witnesses  which  it  was  her  priv- 
ilege under  the  statute  to  exclude.  There  are  many  of 
our  decisions  which  are  against  the  view  that  merely  be- 
cause a  right  of  action  is  predicated  upon  an  alleged  in- 
jury of  a  certain  character,  the  statutory  privilege  of  ob- 
jecting to  the  testimony  of  attending  physicians  is  waived. 
M.  (&  N.  A.  Rd.  Co.  V.  Daniels,  98  Ark.  352 ;  K.  C.  So.  By. 
Co.  V.  Miller,  117  Ark.  396. 

We  said  in  the  former  opinion  in  this  case  that  the 
testimony  was  not  competent,  but  called  attention  to  the 
fact  that  no  objection  to  its  introduction  was  made  in  the 
trial  below.  Counsel  for  the  defendant  insist  that  it  was 
unnecessary,  therefore,  to  pass  upon  the  question  of  the 
competency  of  the  testimony,  and  that  the  language  of  the 
opinion  with  reference  to  that  question  was  dictum. 
There  is  some  force  in  that  suggestion,  but  the  question  is 
now  squarely  presented,  and  our  conclusion  is  that  tiie 
trial  court  was  correct  in  holding  that  the  plaintiff  h«d 
not  waived  the  right  to  object  to  the  testimony  by  intro- 
ducing testimony  concerning  the  cause  of  the  death  of  her 
hui^and. 

(2)  The  remaining  contention  is  that  plaintiff 
waived  her  right  to  object  by  allowing  the  testimony  to  go 
to  the  jury  in  the  former  trial.  In  other  words,  it  is  con- 
tended that  the  failure  to  object  to  the  testimony  at  the 
former  trial  operated  as  a  waiver  which  was  irrevocable, 
and  extended  through  the  further  stages  of  the  case.  That 
question  is  one  which  is  by  no  means  free  from  donht? 
and  while  it  is  said  in  some  quarters  that  the  authorities 
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are  overwhelmingly  preponderating  in  favor  of  the  rule 
that  where  there  is  once  a  waiver  it  continues  through  a 
subsequent  trial,  -we  do  not  find  sUch  to  be  the  case.  In 
two  case  notes  reporting  the  decision  of  the  Missouri  Su- 
preme Court  in  Elliott  v.  Kansas  City,  198  Mo.  593,  where 
fhe  role  is  ansoimced  that  a  waiver  in  one  trial  is  irrevo- 
oable  and  ^becomes  effective  in  another  trial,  fhe  authori- 
ties are  fully  reviewed  and  it  is  shown  in  each  of  the  notes 
that  'Qie  au^orities  on  the  subject  are  meager  and  do  not 
greatly  preponderate  either  way.  6  L.  E.  A.  (N.  S.)  1082 ; 
8  Am.  &  Eng.  Ann.  Cas.  660. 

In  the  first  note  referred  to  'above  it  is  said :  **  There 
are  many  cases  which  hold  generally  that,  where  a  priv- 
ilege is  once  waived,  it  can  not  be  claimed  again  at  will ; 
and  also  many  cases  which  hold  that  it  can  not  *be  waived 
in  part  and  claimed  in  part,  or,  as  has  been  said,  it  can 
not  be  used  as  a  sword  -and  a  shield  at  the  same  time.  But 
the  cases  are  fairly  evenly  divided  upon  the  question 
whether  the  waiver  of  a  privilege  upon  one  trial  will  pre- 
vent its  being  claimed  upon  a  second.*' 

Decisions  of  the  courts  of  Missouri,  New  York,  Mas- 
sachusetts, Maine  and  Indiana  tend  to  support  the  view 
that  a  privilege  once  waived  can  not  be  claimed  in  a  sub- 
sequent trial.  Elliott  v.  Kansas  City,  supra;  People  v. 
Bloom,  193  N.  Y.  1;  Green  v.  Crapo,  181  Mass.  55;  Whit- 
'  ing  Ex  parte,  110  Me.  232 ;  P.  C,  C.  &  St.  Louis  Ry.  Co.  v. 
0 'Conner,  171  Ind.  686. 

The  reasons  given  for  this  view  of  the  law  are  not 
found  to  be  'harmonious  in  the  cases  which  adhere  to  it, 
nor  do  all  of  those  cases  announce  a  rule  which  would  ap- 
ply in  the  case  now  ibefore  us.  In  some  of  the  cases  the 
plaintiff  had  at  the  former  trial  introduced  the  witness 
whose  testimony  was  privileged,  and  it  was  held  that  that 
constituted  a  waiver  which  could  not  be  withdrawn  at  a 
STrt>sequent  trial.  The  New  York  court,  in  the  case  cited, 
held  that  even  where  the  former  testimony  was  given  in 
another  trial,  the  privilege  could  not  be  withdrawn.  That 
was  a  criminal  case  where  the  accused  was  being  prose- 
cuted for  the  crime  of  perjury  alleged  to  have  been  com- 
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mitted  in  >a  civil  case,  and  it  was  held  that  because  he  al- 
lowed the  privileged  testimony  to  go  to  the  jury  in  the 
civil  case  he  had  waived  the  privilege  and  conld  not  renew 
it  in  the  criminal  case.  There  are  several  New  York  cases, 
and  the  thought  seems  to  run  through  them  all  that  the 
principle  involved  was  that  the  statutory  privilege  was 
intended  as  a  shield,  and  could  not  be  converted  into  a 
sword  by  taking  advantage  of  the  privilege  after  having 
once  waived  it  for  the  purpose  of  making  use  of  the  testi- 
mony. That  principle  has  no  application  to  the  facts  of 
the  present  case  for  the  reason  that  the  plaintiff  did  not 
introduce  the  testimony,  and  merely  failed  to  cbject  either 
through  inadvertence  or  indifference.  The  New  York 
court  in  au  early  case  laid  down  the  contrary  rule  by  hold- 
ing that  where  la  party  had  waived  the  privilege  at  one 
trial,  he  could  claim  it  at  a  new  trial  in  the  same  case. 
Gratton  v.  Insurance  Company ,  92  N.  Y.  274.  The  other 
view  of  it  was  taken  in  the  subsequent  cases  without  ex- 
pressly overruling  the  Gratton  case.  Professor  Wigmore 
shows  very  plainly  that  he  has  scant  patience  with  the 
statutory  rule  establishing  the  privilege,  and  he  rather  ve- 
hemently insists  that  it  should  be  restricted  as  far  as  pos- 
sible, and  that  when  once  waived  under  any  circum- 
stances, the  privilege  can  not  'be  reclaimed.  4  Wigmore 
on  Evidence,  section  2380  et  seq. 

Another  basis  for  the  decisions  in  support  of  that 
view  is  that  the  sole  purpose  of  the  statute  is  to  provide 
for  secrecy  concerning  those  matters  which  are  intended 
to  ibe  confidential,  and  that  when  once  the  facts  are  pub- 
lished to  the  world,  the  reason  for  preventing  further  dis- 
closures has  ceased.  We  have  said  in  some  cases  that  the 
statute  was  enacted  **'as  a  matter  of  public  policy  to  pre- 
vent physicians  from  disclosing  to  the  world  the  infirmi- 
ties of  their  patients.  * '  Mutual  Life  Ins.  Co.  v.  Owen,  111 
Ark.  554.  That  is  undoubtedly  a  correct  statement,  bat  it 
is  not  a  complete  one,  for  the  statute  itself  relates  en- 
tirely to  introduction  of  evidence,  and  not  to  disclosures 
in  any  other  way;  and  the  mere  fact  that  the  world  may 
have  the  information  does  not  abrogate  the  right  of  a 


Digitized  by 


Google 


ABK.]  Mabyland  Casualty  Co.  v.  Maloney.  441 

party  in  whose  favor  the  privilege  exists  to  claim  pro- 
tection from  disclosure  in  the  trial  of  rights  before  a  court 
or  jury.  Arizona  &  New  Mexico  By.  Co.  v.  Clark,  235  U. 
S.  669.  The  statute  is  wholly  ineflfectual  to  prevent  a  pub- 
lic disclosure,  but  it  can  be  enforced  so  far  as  preventing 
the  violation  of  such  a  privilege  by  an  attempt 
to  improperly  disclose  testimony  at  a  trial  of  an 
action,  and  such  is  the  purpose  of  the  statute,  though  it 
is  correct  to  say  that  it  was  prompted  by  the  policy  which 
encourages  such  confidential  relations  as  between  physi- 
cian and  patient  and  forbids  the  disclosure  of  the  same. 

We  think  the  sounder  view  is  that  the  mere  fact  that 
testimony  has  been  given  at  a  former  trial  does  not  neces- 
sarily constitute  a  waiver  which  is  irrevocable  at  a  subse- 
quent tri«al  of  the  cause.  In  this  view  of  the  matter,  we 
are  influenced  not  only  by  what  seems  to  us  to  be  the  bet- 
ter reason,  but  by  the  well  considered  opinions  of  other 
courts.  Briesenmeister  v.  Supreme  Lodge  Knights  of 
Pythias,  81  Mich.  525 ;  Burgess  v.  Sims  Drug  Co.,  114  la. 
275. 

In  the  Iowa  case  cited  above,  Mr.  Justice  McClain, 
speaMng  for  the  court,  said :  **  As  to  the  testimony  at  the 
former  trial,  it  seems  to  us  that  the  waiver  resulting 
therefrom  should  be  confined  to  the  trial  in  which  the 
waiver  is  made.  Our  statute  relates  to  the  giving  of  tes- 
timony, not  to  the  publication  in  general  of  the  privileged 
matter,  and  it  seemg  to  us  clear  that  any  waiter  resulting 
from  the  giving  or  introduction  of  testimony  on  a  trial 
should  be  limited  to  that  trial.'*  In  the  same  case,  the 
court,  in  declining  to  follow  the  New  York  cases,  said ; 
'*We  do  not  agree  to  the  reasoning  in  that  case,  which 
would  seem  to  lead  to  the  result  that,  if  the  privileged  com- 
munioation  is  in  any  way  made  public  by  the  patient,  the 
privilege  is  waived  for  all  time,  whereas  we  understand 
to  be  well  settled  that  a  communication  to  a  third  person 
by  the  patient  or  client  will  not  be  a  waiver  of  the  right 
to  insist  on  the  privilege  when  it  is  sought  to  have  the  dis- 
closure made  by  the  way  of  testimony  in  open  court." 
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We  do  not  mean  to  lay  down  the  rule  unqualifiedly 
that  waivers  made  under  all  circumstances  may  be  with- 
drawn, for  there  may  'be  oases  in  which  an  element  of  es- 
toppel appears,  which  would  prevent  the  withdrawal 
We  do  not  even  find  it  necessary  to  decide  that  the 
waiver  may  be  withdrawn  where  the  party  in  whose 
favor  it  exists  has,  at  a  former  trial,  introduced  the 
testimony  of  the  witness ;  nor  do  we  hold  that  the  waiver 
may  be  withdra'wn  if  it  is  shown  that  the  other  party  has 
been  misled  by  a  failure  at  a  former  trial  to  object  to  the 
testimony.  No  such  element  appears  in  the  present  case, 
and  we  are  of  the  opinion  that  the  'better  view  of  it  is  that 
simply  a  failure  to  dbjeot  at  a  former  trial  does  not  con- 
stitute an  irrevocable  waiver  of  the  privilege. 

(3)  It  is  also  contended  that  the  court  erred  in  al- 
lowing a  penalty  of  12  per  cent,  under  the  statute  in  addi- 
tion to  interest  at  the  legal  rate,  and  that  the  amount  of 
attorney's  fee  allowed  by  the  court  under  the  terms  of  the 
statute  is  excessive.  We  are  of  the  opinion  that  there  was 
no  error  in  assessing  a  penalty  of  12  per  centi  for  that  is 
strictly  in  accordance  with  the  statute.  The  penalty  does 
not  take  the  place  of  interest,  but  it  is  in  addition  thereto. 

(4)  But  we  think  the  allowance  made  by  the  court 
for  attorney's  fees  is  clearly  excessive.  The  amount  of 
the  policy  was  $5,000,  and  the  court  allowed  a  fee  of  $2,- 
000.  In  the  case  of  Mutual  Life  Insurance  Co.  v.  Owefif 
suprOj  we  decided  that  an  allowance  of  $2,000  as  attor- 
ney's fee  was  excessive,  where  the  suit  was  to  recover  on 
a  policy  for  $10,000,  and  in  disposing  of  the  matter,  we 
quoted  from  Merchants  Fire  Ins.  Co.  v.  Mc Adams,  88  Art 
550,  where  we  said  that  the  fee  «authorized  by  the  statute 
contemplated  **such  a  fee  as  would  be  reasonable  for  a 
litigant  to  pay  his  attorney  for  prosecuting  the  case,  and 
not  a  speculative  or  contingent  fee  based  upon  the  uncer- 
tainty of  the  result  of  the  litigation. ' '  To  this  ought  to  be 
added  the  statement  that  it  is  not  expected  that  a  plaintiff 
should  be  allowed  a  fee  based  upon  multiplicity  of  counsel, 
as  it  was  not  intended  by  the  law-makers  to  authorize  the 
penalizing  of  an  insurance  company  by  requiring  payment 
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of  the  fees  of  as  many  attorneys  as  the  plaintiff  may  see 
fit  to  employ.  The  purpose  of  the  statute  was  to  requii:e 
the  recalcitrant  company  to  pay  the  amoimt  necessarily 
expended  in  procuring  counsel  to  prosecute  the  case.  We 
thiid[  that  a  fee  of  $500  is  sufficient  to  allow  in  the  present 
case,  and  the  judgment  will  be  reduced  to  that  extent. 
In  all  other  respects  the  judgment  will  be  aflSrmed. 


Mebbimag  Manufacturikq  Company  v.  Bibb. 
Opinion  delivered  June  28, 1915. 

COlfTEAOTS — BAT.BflMAN'8    CONTBAOT  —  BBSTBIOITON  —  VIOLATION  —  BVI- 

DBNGB  09  HABMFULNE88. — A.  a^eed  to  act  as  traTOling  salesman 
for  B.  and  speclAcaUy  agreed  not  to  carry  or  engage  In  seUing  other 
goods  as  a  alde-Uno.  In  an  action  by  A.  for  oommiflstons  it  ap- 
peared that  he  had  sold  other  goods  ae  a  sideline.  Held,  this  was 
%  clear  breach  of  the  contract,  and  (the  action  of  the  trial  court  in 
admittincT  evidence  that  the  sale  of  the  side-line  goods  did  not 
conflict  (With  the  performance  of  A's.  contract  with  B.,  was  preju- 
dicial error. 

CONTBAOTS — BAIXBICAN'S   C01I11UC1>-HBBBA0H   BT  OBIJOOB— BEIiBDT   OF 

SAisBicAN. — ^A.  agreed  to  sell  goods  for  B.  ae  a  trayeUng  salesman. 
Held,  where  B.  committed  a  (breach  of  the  contract  by  a  refusal  to 
pay  A.  commiesione  earned  under  the  contract*  that  A.  might  con- 
tinue to  perform  the  contract,  end  eue  B.  for  all  commissions 
earned,  or  he  might  treat  B's.  act  ae  a  r^udiation  of  the  contract, 
and  sue  B.  both  for  commissions  already  earned,  and  also  such 
commissions  as  he  would  have  earned  thereafter. 
OoNTBAOTS — ^BBBACH — ^mTAXTLT  BT  piaintht. — The  obligeo  in  a  con- 
tract le  not  entitled  to  sue  the  ofll>ligor  for  damages  reeuHing  fnnn  a 
breach  thereof,  irreepective  of  whether  the  obligee  is  himself  also 
in  default  or  not 

Connukcrs — salesman's  contract — ^bbsach — ^side-link— becovert. — 
A.  contracted  to  sell  goods  for  B.,  agreeing  not  to  carry  a  side-line. 
A.  committed  a  breach  of  the  contract  by  carrying  a  6ide4ine;  in 
an  action  by  A.  to  reoover  commissions  earned,  it  is  error  to  charge 
•the  Jury  that  A'e.  right  to  recover  depended  upon  B's.  knowledge 
that  he  was  carrying  a  side-line;  but  A.  md^rht  recover,  under  the 
contract,  commissions  on  all  orders,  sent  in  by  him  under  the  con- 
tract, and  accepted  by  B. 

Sebvice — ^DEFECT — CX7BB  BT  APPEAL. — ^AppcUant,  haviug  appealed 
from  a  judgment  of  the  circuit  court,  can  not  complain  of  imperfect 
service  had  on  him  there. 
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Appeal  from  Cleburne  Circuit  Court;  George  W. 
Reed,  Judge ;  reversed. 

S,  Brundidge,  Jr.,  and  Harry  Neelly,  for  appellant. 

1.  The  complaint  alleged,  and  the  answer  expressly 
denied,  that  appellant  was  a  corporation.  The  corporate 
character  of  appellant  was  thus  put  in  issue,  and  it  de- 
volved upon  the  appellee  to  prove  the  same.  There  was 
no  ^attempt  to  prove  that  appellant  was  a  corporation,  but 
on  the  contrary,  appellant's  evidence  showed  that  it  was 
a  co-partnersihip.  The  peremptory  instruction  requested 
by  appellant  should  have  been  given.  28  Ark.  263;  13 
Ark.  462;  84  Ark.  277. 

2.  The  court  erred  in  refusing  to  give  instruction  2, 
requested  by  appellant.  It  was  a  correct  instruction  un- 
der the  terms  of  the  contract  and  other  evidence. 

3.  The  court  erred  in  permitting  appellee  to  testify 
from  a  statement  prepared  by  his  attorney.  It  was  not  a 
memorandum  prepared  by  the  witness,  and  should  have 
been  excluded.    Ill  Ark.  596. 

4.  The  court  erred  in  permitting  the  appellee  to  tes- 
tify in  effect  that  his  selling  the  side  line  did  not  conflict 
with  the  line  of  goods  carried  for  appellant,  but  rather  did 
it  good.  It  was  a  mere  opinion,  and  an  attempt  to  justify 
his  'breach  of  the  contract.    95  Ark.  157,  and  cases  cited. 

Bratton  &  Bratton,  for  appellee. 

1.  When  the  api>ellant  executed  a  bond  to  secure 
the  release  of  the  money  in  the  hands  of  garnishees,  and, 
without  raising  any  question  as  to  its  corporate  capacity, 
filed  the  bond,  the  recitals  of  the  'bond  taken  in  connection 
with  the  allegation  of  the  complaint,  amounted  to  an  ad- 
mission of  corporate  existence.  It  was  also  an  entry  of 
appearance  by  the  appellant  sued  as  a  corporation.  Kir- 
by's  Digest,  §  373. 

Moreover,  appellant's  attempted  denial  is  a  mere 
negative  pregnant,  not  suflScient  to  put  its  corporate  ex- 
istence in  issue.  Kirby's  Digest,  §  6098;  84  Ark.  411;  72 
Ark.  66 ;  33  Ark.  222 ;  Bayless  Code  PI.  &  Pr.  365 ;  1  Enc. 
PI.  &  Pr.  796 ;  51  S.  W.  1072 ;  30  Cal.  211 ;  115  Pac.  48;  116 
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App.  Div.  (N.  Y.)  861;  5  OUa,  683;  105  S.  W.  943;  104 
Pac  462 ;  68  Ndb.  385 ;  4  Ore.  289. 

2.  Instruction  2,  requested  by  appellant,  was  not 
Tirarranted  by  the  evidence.  Appellee  by  a  substantial 
caznpliance  with  the  contract,  fulfilled  his  part  of  it,  and, 
not  only  so,  did  more  than  the  law  required  of  him  to  en- 
title him  to  full  commission.  19  Mich.  211 ;  70  Pac.  1108 ; 
44  Pac.  1069;  72  Pac.  717;  116  Cal.  242.  A  substantial 
compliance  was  all  that  appellant  could  exact.  64  Ark. 
34 ;  97  Ark.  278 ;  36  lU.  App.  621. 

3.  When  by  its  own  fault  appellant  breached  the 
contract  by  failing  to  remit  to  appellee  the  commission 
earned  and  due  to  him,  thereby  preventing  him  from  de- 
voting his  entire  time  to  the  sale  of  appellant's  line  of 
goods,  appellee  was  justified  in  taking  up  the  side  line  in 
order  to  meet  his  traveling  expenses,  and  lost  its  right  un- 
der its  contract  with  appellant.  91  Ark.  433 ;  80  Ark.  288 ; 
78  Ark.  336;  97  Ark.  533. 

Habt,  J.  On  the  15th  day  of  July,  1912,  E.  L.  Bibb, 
of  Little  Book,  Arkansas,  and  the  Merrimac  Manufactur- 
ing Company,  of  New  York  City,  entered  into  a  written 
contract,  whereby  the  former  agreed  to  travel  for  the  lat- 
ter, and  to  devote  his  entire  time,  zeal  and  energy  toward 
selling  its  goods  in  the  States  of  Arkansas  and  Missouri, 
and  to  carry  no  side  line  whatever.  The  Merrimac  Manu- 
facturing Company  agreed  to  pay  Bibb  a  commission  of 
10  per  cent  on  all  accepted  orders,  including  mail  orders, 
— ^house  sales  coming  from  his  territory ;  the  company  fur- 
ther agreed  to  pay  him  5  per  cent,  of  all  accepted  orders, 
and  to  notify  him  of  all  declined  orders  within  thirty  days 
after  the  receipt  of  same.  The  company  also  agreed  to 
continue  the  contract  at  the  expiration  of  the  first  season, 
provided  Bibb  had  sold  $20,000  worth  of  goods  for  the 
fall  season  of  1912  and  spring  season  of  1913.  Bibb  insti- 
tuted this  suit  to  recover  commissions  alleged  to  be  due 
him,  and  writs  of  gami-shment  were  issued  against  cer- 
tain residents  of  the  State  of  Arkansas  who  are  alleged  to 
be  indebted  to  the  defendant  company. 

E.  L.  Bibb  testified  substantially  as  follows :  I  com- 
menced to  sell  goods  for  the  Merrimac  Manufacturing 
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Companyy  under  a  contract  which  is  the  foundation  of  this 
action,  in  the  fall  of  1912,  and  continued  as  such  salesman 
during  the  spring  season  of  1913 ;  during  the  spring  of 
1913,  the  company  failed  to  send  me  5  per  cent,  on  ac- 
cepted orders,  as  provided  in  the  contract,  and  failed  to 
notify  me  witliin  thirty  days  of  the  declination  of  any  or- 
der. Under  the  contract,  they  were  to  i)ay  me  for  all 
orders  accepted  coming  from  my  territory,  but  one  of 
their  representatives  came  into  my  territory  and  sold 
goods  without  my  consent,  and  they  refused  to  pay  me  a 
commission  on  the  same.  They  are  indebted  to  me  in  the 
sum  of  something  over  $2,500. 

Evidence  introduced  on  the  part  of  the  defendant 
company  is  substantially  as  follows:  The  Merrimac 
Manufaicturing  Company  is  a  partnership  composed  of 
Morris  Marks  and  Aaron  M.  Marks ;  the  company  is  en- 
gaged in  the  manufacture  and  sale  of  clothing  in  the  city 
of  New  York;  during  the  spring  of  1913  the  plaintiff, 
without  the  consent  of  the  defendants,  sold  clothing  for 
another  firm  as  a  side  line.  The  company  admitted  that 
one  of  their  representatives  sold  goods  in  certain  de- 
scribed territory  in  the  State  of  Arkansas,  but  said  it  was 
with  the  consent  of  the  plaintiff,  because  he  could  not 
make  all  of  the  territory.  The  company  filed  an  itemized 
account  of  all  the  sales  made  by  the  plaintiff,  and  stated 
that  they  had  paid  him  all  the  commissions  due  him. 

In  rebuttal  the  plaintiff  testified  that  he  carried  a  side 
line  which  consisted  of  pawn-broker's  goods,  overcoats 
and  pants,  and  stated  that  he  did  this  because  the  defend- 
ants refused  to  pay  him  the  commission  due  him  under 
the  contract,  and  that  he  was  unable  to  pay  his  traveling 
expenses  without  carrying  this  side  line.  He  further  tes- 
tified that  he  devoted  all  the  time  he  could  to  the  defend- 
ant's business,  and  never  tried  to  sell  goods  for  the  other 
firm  he  represented  until  he  had  first  worked  each  point 
for  the  defendants.  This  side  line,  he  said,  did  not  con- 
flict with  the  line  he  carried  for  the  defendants,  but  rather 
did  it  good. 
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The  jury  returned  a  verdict  for  the  plaintiflf,  and 
from  the  judgment  rendered,  the  defendants  have  ap- 
pealed. 

The  defendants  saved  their  exceptions  to  the  testi- 
mony of  the  plaintiff  to  the  effect  that  the  side  line  car- 
ried iby  him  did  not  conflict  with  his  sale  of  the  line  of 
goods  carried  for  the  defendants,  but  rather  aided  it,  and 
assigned  as  error  the  action  of  the  court  in  admitting  this 
testimony.  In  this  contention  we  think  oounsel  for  the  de- 
f^idants  are  correct.  Counsel  for  the  plaintiff  seeks  to 
uphold  the  -action  of  the  court  upon  the  authority  of  Fits- 
gerald  v.  LaPorte,  64  Ark.  34,  and  Mitchell  y.  Caplinger, 
97  Ark.  278,  and  other  oases  of  a  like  character. 

In  those  cases  the  court  held  that  a  substantial  i)er- 
formance  is  all  that  is  required  to  authorize  a  recovery 
under  a  contract,  the  additional  cost  of  a  literal  compli- 
anoe  with  the  contract  being  taken  into  consideration  in 
assessing  damages.  We  do  not  think  those  cases  have  any 
application  to  the  facts  of  the  present  case.  It  is  true,  the 
plaintiff  testified  that  he  used  «all  reasonaible  means  and 
diligence  to  further  the  interests  of  the  defendants ;  but 
the  contract,  by  its  express  terms,  provided  that  the  plain- 
tiff should  not  carry  any  side  line,  and  it  is  the  duty  of 
courts  to  enforce  contracts  according  to  their  terms. 

(1)  According  to  the  undisputed  testimony,  the  de- 
fendants were  engaged  in  the  manufacture  and  sale  of 
clothing;  the  side  line  carried  by  the  plaintiff  also  con- 
sisted of  clothing.  It  is  true  this  -side  line  consisted  of 
clothing  purchased  at  a  pawn-broker's  shop,  but  the  tes- 
timony of  the  defendants  tended  to  show  that  this  side 
line  conflicted  with  plaintiff's  duties  under  their  con- 
tract. But  be  that  as  it  may,  the  contract,  as  we  have  al- 
ready 9een,  in  express  terms  prowded  that  the  plaintiff 
should  not  carry  any  side  line  during  the  time  he  worked 
for  the  defendants,  and  the  carrying  of  a  side  line  was  in 
plain  violation  of  the  terms  of  the  contract. 

We  think  the  admission  of  the  testimony  to  the  effect 
that  the  side  line  did  not  conflict  with  plaintiff's  duties 
under  the  contract  was  prejudicial  to  the  rights  of  the  de- 
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f  endants.    This  is  emplnasized  by  an  instruction  given  by 
the  conrt,  which  is  as  follows : 

**I  instruct  you  that  if  you  find  from  all  the  evidence 
in  the  case  that  the  plaintiff  violated  his  contract  by  car- 
rying side  lines,  or  was  selling  goods  for  another  house, 
it  would  preclude  'him  from  recovery  in  this  case,  unless 
you  should  further  find  that  the  defendant  first  violated 
its  contract  by  not  making  payments  as  called  for  in  the 
contract.  If  you  should  so  find,  then  the  defendant  can 
not  complain  of  the  plaintiff's  breach  of  contract,  and  the 
plaintiff  should  recover  any  amount  you  may  find  to  be 
due  him  as  unpaid  commissions.** 

It  v^l  be  rememibered  that  the  plaintiff  claimed  cer- 
tain amounts  due  him  bb  commissions  for  selling  defend- 
ant's goods  under  the  contract.  The  defendants  denied 
that  they  owed  the  plaintiff  anything.  The  instruction  in 
effect  tells  the  jury  that  if  they  should  find  that  the  de- 
fendants first  violated  the  contract  by  not  making  pay- 
ments as  provided  for  therein,  that  they  could  not  then 
complain  of  any  breach  of  the  contract  by  the  plaintiff, 
and  that  the  latter  would  be  entitled  to  recover  any 
amount  due  him  as  unpaid  commissions. 

(2)  Of  course,  if  the  defendants  had  first  committed 
a  breach  of  the  contract,  they  had  no  right  to  suppose  that 
plaintiff,  by  thereafter  performing  the  contract  on  his 
part,  waived  any  breach  of  the  contract  on  their  part.  In 
such  case,  the  plaintiff  would  have  had  the  right  to  con- 
tinue the  performance  of  the  contract  according  to  its 
terms  and  might  have  maintained  an  action  against  the 
defendants  for  the  whole  amoimt  of  the  commissions  due 
him ;  or,  he  might  have  treated  the  refusal  of  the  defend- 
ants to  pay  him  the  commissions  provided  for  in  the  con- 
tract as  a  manifestation  of  an  intention  on  their  part  not 
to  perform  the  contract  according  to  its  terms,  and  sued, 
not  only  for  the  commissions  already  earned  by  him  un- 
der the  contract,  but  also  for  such  commissions  as  he 
would  have  earned  thereafter.  See  Spencer  Medicine  Co. 
V.  Hall,  78  Ark.  336. 
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(3)  The  fact  that  the  defendants  first  committed  a 
breach  of  the  contract  wonld  not  entitle  the  plaintiff  to 
recover  the  whole  of  the  amount  of  the  commissions  pro- 
vided for  in  the  contract  regardless  of  the  fact  as  to 
whether  or  not  he  himself  committed  a  'breach  of  the  con- 
tract. 

Counsel  for  the  defendants  also  assign  as  error  the 
action  of  the  court  in  refusing  to  give  instruction  num- 
bered 2,  asked  for  by  them.  That  instruction  is  as  fol- 
lows : 

**The  jury  are  instructed  that  if  you  find  from  the 
evidence  that  the  plaintiff  entered  into  a  contract  with  the 
defendant  company  to  work  for  them  in  the  capacity  of 
salesman,  'and  agreed  to  devote  his  entire  time  and  atten- 
tion to  the  selling  of  defendant's  goods  and  wares  and  I 
agreed  to  carry  no  side  line,  and  that  in  violation  of  the 
terms  of  said  contract  the  plaintiff  sold  goods  for  other 
parties,  and  did  carry  a  side  line,  then  this  would  be  a 
breach  of  the  contract,  and  your  verdict  will  be  for  the 
defendant  unless  you  find  they  knew  of  such  breach  and 
acquiesced  tiierein.'' 

(4)  The  court  properly  refused  to  give  this  instruc- 
tion. It  made  the  right  of  the  plaintiff  to  recover  any- 
thing depend  upon  whether  or  not  the  defendants  knew 
that  the  plaintiff  had  comanitted  a  breach  of  the  contract 
by  carrying  a  side  line.  The  contract,  by  its  express 
terms,  provided  that  the  plaintiff  should  not  carry  a  side 
line,  'and  the  plaintiff  committed  a  breach  thereof  by  doing 
so.  Notwithstanding  this,  he  was  entitled  to  recover  com- 
missions on  all  orders  sent  in  by  himself  and  accepted  by 
the  company,  but  was  not  entitled  to  recover  on  mail  or- 
ders or  orders  sent  in  by  other  representatives  of  the  com- 
pany traveling  in  the  same  territory. 

(5)  It  is  also  contended  by  counsel  for  the  defend- 
ants that  the  court  erred  in  refusing  to  quash  the  service 
of  summons  on  the  defendants.  We  need  not  consider 
that,  however,  because  the  defendants,  'by  appealing  from 
the  judgment  rendered  against  them  are  now  in  court, 
and  no  further  service  on  them  is  required.    Beal-Doyle 
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Dry  Goods  Co.  v.  Odd  Fellows  Building  Co.,  109  Ark.  77; 
TT.  T.  Adams  Machme  Co.  v.  Castleberry,  84  Ark.  573; 
EollowoAf  V.  HoUoway,  85  Ark.  431. 

For  the  error  in  admitting  the  testimony  of  the  plain- 
tiff to  the  effect  that  the  side  line  carried  by  him  did  not 
conflict  with  his  duties  to  the  defendants,  but  rather  did 
them  good,  the  judgment  is  reversed  and  the  cause  re- 
manded. 


NuTT  V.  Fry. 
Opinion  delivered  June  21,  1915. 

1.  TBIAL — ^INT]KN>UOTION    OF    TSSTIMONT    ATISB    BBSTINO    CASK.— The  8C 

tion  Of  the  trial  court  in  permitting  plaintiff  to  introdnoe  further 
teetimony  after  reeting  his  case,  wiU  not  be  controlled  on  appeal 
unless  there  was  a  manifest  albuse  of  the  discretion. 

2.  Appeal  and  ebbob — bubden  of  pboof — objection — ^motion  fob  imr 
IBIAL. — ^Appellant  may  not  contend  on  appeal  that  the  trlail  court 
erred  in  its  ruling  as  to  whom  the  burden  of  proof  rested  upon, 
when  he  made  no  objection  to  the  ruling  of  the  court,  nor  set  oat 
the  error  as  a  ground  for  a  new  trial  in  his  motion  therefor. 

S.  Appeal  and  bbbobt-bequbsts  f<»  instbuoted  tebdiot. — ^A  trial  is  In 
effect  without  a  Jmy,  where  each  party  asked  for  an  instracted 
verdict  without  asking  other  instructions. 

4.  CoNTBACTS — ^ASSIGNMENT — ^DUE-BiiL. — Appellee  held  a  contract  to  cut 
a  right-of-way  for  a  drainage  district;  this  he  assigned  to  appel- 
lant, <taking  a  due-bill  from  appeUant  therefor*  in  which  appellant 
agreed  to  pay  appellee  a  certain  sum  when  he  was  paid  by  the  dis- 
trict, field,  that  evidence  was  admissible  to  show  what  the  district 
had  paid  appellant,  cmd  that  a  recovery  had  on  the  due-bill,  "would, 
under  the  evidence,  be  sustained. 

Appeal  from  Lawrence  Circuit  Court,  Eastern  Dis- 
trict ;  John  B.  McCaleb,  Special  Judge ;  aflSnned. 

STATEMENT  BY  THE  COURT. 

F.  A.  Fry  brought  this   suit   in   the  justice  court 
against  S.  M.  Nutt  upon  a  due  'bill  and  alleged  that  said 

5.  M.  Nutt  was  due  him  the  sum  of  $45  with  6  per  cent  in- 
terest, **from being  the  date  the  said  defendant 

was  paid  the  first  money  upon  Ditch  No.  2  of  the  Greene 
and  Lawrence  Drainage  District,  and  that  he  had  failed 
and  refused  to  pay  the  same,  etc. "    The  due  bill  reads: 
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''November  30,  1911,  due  F.  A.  Fry  $45,  to  be  paid 
when  collected  for  cutting  Rite-of-Way  No.  2  to  be  paid 
^wihen  first  money  collected  on  sed  Rite-of-Way. — S.  M. 
Nutt." 

Defendant  plead  fraud  and  failure  of  consideration, 
and  judgment  was  rendered  in  his  favor  in  the  justice 
cotirt,  from  which  Fry  appealed  to  the  circuit  court. 

On  trial  there  the  due  bill  was  introduced  in  evidence, 
and  its  execution  admitted  and  Nutt  testified  that  he  exe- 
cuted it  in  consideration  that  Fry  would  transfer  to  him 
Ms  contract  for  cutting  a  certain  portion  of  the  right-of- 
vmj  for  Ditch  No.  2  in  Greene  County.  That  after  the 
contract  was  assigned  to  him,  he  went  to  Mr.  Miller,  the 
representative  of  the  ditching  contractors,  to  have  it  ap- 
proved, and  was  told  that  the  contract  had  been  forfeited, 
and  he  would  not  approve  it.  He  then  made  a  contract 
with  the  principal  contractors  to  cut  a  portion  of  the  same 
right-of-way  for  which  Fry  had  held  the  contract  that  had 
been  assigned  to  him.  He  did  not  tell  Fry  that  the  con- 
tractors had  declined  to  approve  the  transfer  of  the  con- 
tract to  him,  nor  that  they  claimed  it  was  forfeited  until 
some  time  after  the  transfer,  and  when  Fry  was  insisting 
upon  pajnnent.  Neither  did  he  ask  for  the  return  of  the 
due  bill  as  he  did  not  regard  it  worth  anything. 

Fry  testified  that  he  had  the  contract  to  clear  the  des- 
ignated portion  of  the  right-of-way  for  the  ditch,  and  sold 
and  transferred  it  to  S.  M.  Nutt  at  his  request  for  $45,  as 
evidenced  by  the  due  bill,  and  that  his  contract  was  not 
forfeited  at  the  time  of  the  sale  and  transfer  of  it ;  and 
that  he  had  never  been  notified  by  either  the  contractors 
digging  the  ditch  nor  Nutt  that  it  was  claimed  to  be  for- 
feited until  long  after  the  transfer  of  the  contract  and 
execution  of  the  due  bill,  and  when  he  was  insisting  upon 
the  payment  of  it. 

Miller,  the  superintendent  of  the  clearing  of  the 
right-of-way,  testified  that  Nutt  did  some  work  on  the 
right-of-way  for  No.  2,  and  was  paid  about  75  per  cent,  of 
the  cost;  that  this  money  was  paid  to  Nutt,  '*who  cut  the 
right-of-way  that  was  contracted  to  Fry  originally  ;^^  that 

Digitized  by  ^OOQIC 


452  NuTT  V.  Fry.  [119 

it  was  paid  in  the  spring  of  1912,  75  per  cent,  of  the 
amonnt  completed  each  month,  and  that  up  to  Jnne  he  had 
been  i>aid  something  like  $150.  This  witness  alfio  iNated 
that  he  had  cancelled  the  contract  with  BVjr,  and  pro- 
ceeded xmder  the  new  contract  afterward  made  with  Nntt, 
wMch  omitted  two  miles  of  the  right-of-way  inelnded  in 
original  contract  with  Fry. 

Each  party  requested  an  instructed  verdict,  and  the 
court  directed  la  verdict  in  Fry's  favor,  from  the  judg- 
ment upon  which  this  appeal  is  prosecuted. 

T.  A.  Turner,  for  appellant. 

1.  Plaintifif  failed  to  show  that  any  moneys  had  (been 
paid  or  collected.  1  L.  R.  A.  (N.  S.)  1120-5 ;  40  Ark.  185. 
No  consideration  was  proven.  14  Ark.  390 ;  7  L.  R.  A.  (N. 
S.)  1035."  The  burden  of  proof  was  on  plaintiff.  It  was 
error  to  admit  testimony  after  plaintiff  rested  his  case. 
A  verdict  should  have  been  directed  for  defendant 

J.  N.  BeaJcletf,  for  appellee. 

1.  The  abstract  does  not  comply  with  the  rules.  112 
Ark.  118;  55  Ark.  547. 

2.  This  is  a  case  of  invited  error.  The  complaint 
will  be  considered  amended  if  defective. 

3.  No  abuse  of  discretion  by  the  court  is  shown  in 
admitting  testimony  after  plaintiff  rested.  115  Ark.  230 ; 
116  Ark.  30. 

4.  A  general  assignment  that  the  verdict  is  contrary 
to  the  law  and  evidence  is  not  sufficient.    117  Ark.  198. 

5.  A  jury  was  waived.  117  Ark.  145;  100  Ark.  73; 
92  Id.  278. 

Kjrby,  J.,  (after  stating  the  facts).  The  case  is  not 
well  abstracted,  but  sufficiently  so,  that  it  will  not 
be  dismissed  for  noncompliance  with  the  rule.  It  ap- 
pears that  after  the  due  bill  was  read  in  evidence,  plain- 
tiff rested  his  case,  the  defendant  was  examined,  withdrew 
his  testimony  upon  leave  of  the  court,  and  asked  a  per- 
emptory instruction,  contending  that  the  testimony  did 
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not  show  that  any  moneye  had  been  paid  to  or  received  by 
him  from  the  contractors  for  cutting  the  right-of-way, 
end  insisting  that  it  was  necessary  to  prove  that  fact  in 
order  to  recover. 

The  coxurt  denied  the  motion  for  a  directed  verdict, 
and  the  testimony  was  re-strtMnaftted,  after  which  defend- 
ant renewed  his  motion  for  a  directed  verdict  several 
times  at  other  stages  of  the  proceedings,  which  was  de- 
nied. 

(1)  It  is  insisted  that  the  court  erred  in  denying 
said  motion  and  in  permitting  the  introduction  of  the  tes- 
timony over  appellant's  objection  after  plaintiff  had 
rested  his  oa43e.  The  conduct  of  the  trial  is  within  the  dis- 
cretion of  the  court,  which  permitted  the  introduction  of 
other  testimony  by  the  plaintiff  after  he  had  introduced 
the  due  bill  and  rested,  and  unless  there  was  a  manifest 
aJbnse  of  this  discretion,  his  action  in  permitting  the  in- 
troduction of  such  testimony,  will  not  be  controlled  here, 
and  the  cause  reversed  because  of  it.  It  was  doubtless  the 
cowrt's  purpose  in  permitting  it  to  ascertain  the  truth  of 
the  matter  to  be  determined  in  furtherance  of  justice,  and 
he  could  in  the  exercise  of  such  discretion  permit  the  in- 
troduction of  other  testimony,  notwithstanding  the  plain- 
tiff may  before  have  announced  that  his  evidence  was  all 
in,  and  we  do  not  find  any  abuse  of  discretion  in  his  doing 
so.  Oak  Leaf  Mill  Co.  v.  Cooper,  103  Ark.  79 ;  St.  Louis, 
I.  M.  (&  8.  Ry.  Co.  V.  Orimsley,  90  Ark.  64 ;  Garner  v.  State, 
97  Ark.  63. 

(2)  Appellant  is  not  in  a  position  to  contend  here 
that  the  court  erred  in  its  ruling  as  to  whom  the  burden 
of  proof  rested  upon,  since  he  made  no  objection  to  it, 
neither  did  he  allege  same  as  a  ground  for  a  new  trial  in 
his  motion  therefor.  Jenkins  v.  Quick,  105  Ark.  467; 
American  Ins.  Co.  v.  Haynie,  91  Ark.  43;  Cammack  v. 
Southwestern  Fire  Ins.  Co.,  88  Ark.  505 ;  Singer  Mfg.  Co. 
V.  Reeves  Lumber  Co.,  95  Ark.  363 ;  Thielman  v.  Reinsch, 
103  Ark.  307;  Boshears  v.  Johnson,  101  Ark.  120. 

(3)  The  trial  was  before  the  court  without  a  jury 
in  effect,  since  each  party  asked  for  an  instructed  verdict 
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mihout  askmg  other  instmctions.  Under  this  condition 
we  bavp  held  that  the  decision  of  the  jury  was  waived  and 
the  matter  at  issue  submitted  to  a  trial  by  the  court,  whose 
decision  in  directing  a  verdict  has  the  same  effect  as 
would  have  been  given  to  the  verdict  of  the  jury  upon  the 
issue  without  such  direction.  St.  Louis  S.  W.  Ry.  Co.  v. 
Midkey,  100  Ark.  73 ;  Supreme  Tribe  of  Ben  Eur  v.  Gailey, 
117  Ark.  145. 

(4)  The  statement  filed  before  the  justice  alleges 
that  the  defendant  has  been  owing  the  sum  claimed, 
"from  the  date  the  said  defendant  was  paid  the  first 
money  on  Ditch  No.  2  of  the  Greene  and  Lawrence  Drain- 
age District,''  and  it  was  competent  to  show  that  he  had 
received  the  money  for  cutting  the  right-of-way  mentioned 
in  the  due  1>ill,  since  it  states,  **the  amount  was  to  be  paid 
out  of  the  first  money  when  collected  for  cutting  the  right- 
of-way.'*  The  testimony  shows  that  he  received  $150  or 
more  for  cutting  that  portion  of  the  right-of-way  for 
which  appellee  had  a  contract  to  do  the  work,  which  he  as- 
signed to  appellant,  receiving  in  consideration,  the  due 
bill  sued  upon. 

Appellant,  it  is  true,  testified  that  the  contract  was 
transferred  to  him,  but  also  that  he  received  no  'benefit 
from  it,  the  principal  contractors  he  said  having  declared 
it  forfeited  and  cancelled  it  and  given  him  a  new  contract 
to  cut  the  same  right-of-way.  Appellee  denied  that  his 
contract  was  forfeited,  however,  and  the  right  of  the  con- 
tractors to  cancel  it,  and  the  record  does  not  show  what 
the  contract  was,  appellant  claiming  to  have  lost  it  after 
it  was  transferred  and  delivered  to  him  by  the  appellee. 

The  testimony  is  suflScient  to  support  the  judgment, 
which  is  affirmed. 


O'Neill  v.  Lyric  Amusement  Company. 
Opinion  delivered  June  28, 1915, 

MOBTQAGBS — ^UKBBOORDBD  MOBTOAOB— PBIOBTTT  OVEB  KEOHAiaOS'   UXlf. 

HOLDEB. — ^A  mortga^^e,  which  can  not  be  reoorded  under  the  8tatnta» 
because  of  a  defective  acknowledgment,  wiU  not  take  precedence 
o?er  the  holders  of  mechanics'  liens,  which  have  been  perfected 
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under  the  statute,  although  the  mortgage  wae  executed  before  the 
work  was  doae»  upon  which  the  mechanics'  liens  are  based. 
2.     iMioBTGA<»B — ^DATE  OF  PsiOBiTT. — ^A  mortgage  dates  its  priority  fr(mi 
the  time  it  is  filed  for  record. 

S.      (MaOHANIOS'    LIENS — ^ICATEBIALS    ITTBNISHED — ELBOIBIC    LIGHTING    TIX- 

TUBBS.— MecMc  lighting  flztures,  installed  In  a  building  to  be  used 
as  a  moYing  picture  house,  are  included  within  the  meaniing  of  the 
statute,  giving  a  person  a  lien  upon  a  building  for  materials  fur- 
nished In  its  oonetruction. 

4.      MBCHANICS'  liens — ^ICAISBIALS   FUIENISHED — mCB  FOB  FILING  UBN. — 

The  time  fixed  by  the  statute  for  filing  a  material  man's  lien,  when 
the  materials  ao^  deliyered  from  time  to  time,  but  under  one  con- 
tract, runs  fnmi  the  date  the  last  item  is  deliyered. 

Appeal  from  Garland  Chancery  Court;  Jethro  P. 
Henderson,  Chancellor;  affirmed. 

STATEMENT  BY  THE  COUBT. 

On  May  30, 1913,  T,  J,  O'Neil  instituted  this  action  in 
the  chancery  court  against  the  Lyric  Amusement  Com- 
jMOiy,  C.  J-  Homer,  R.  Woodward,  Missouri  Lumber  Com- 
pany, Klein  Paint  Company,  J.  C.  Rush  and  William  Bor- 
man  to  foreclose  a  mortgage  given  by  the  Lyric  Amuse- 
ment  Company  on  its  lease-hold  interest  in  a  certain 
ibuilding  in  Hot  Springs,  Arkansas,  and  to  have  said  mort- 
gage declared  a  prior  lien  to  the  claims  of  the  other  de- 
fendants who  had  filed  mechanics'  liens  against  the 
building. 

On  May  21,  1912,  O.  W.  Murphy  leased  to  the  Lyric 
Amusement  Company  a  three-story  building  in  the  city 
of  Hot  Springs  for  a  period  of  nine  years  and  seven 
months  from  the  1st  day  of  June,  1912.  The  building  had 
been  formerly  used  as  a  hotel,  and  the  lessee  was  given 
the  right  to  make  alterations  and  improvements  in  the 
buildihg  by  renovating  and  enlarging  it. 

On  the  31st  day  of  August,  1912,  the  Lyric  Amuse- 
ment Company  executed  to  the  Citizens  National  Bank  of 
Hot  Springs  its  promissory  note  for  $3,500,  payable 
ninety  days  after  date,  and,  in  order  to  induce  T.  J.  O'Neil 
to  endorse  the  note,  that  it  might  be  accepted  by  the  bank, 
executed  a  mortgage  on  property  described  as  follows : 

**The  lease-hold  interest  in  and  to  a  three-story  build- 
ing situated  at  No.  416  Central  Avenue,  in  the  said  city 
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of  Hot  Springs,  Arkansas,  Gktrland  County,  the  lower 
part  now  being  prepared  by  the  said  Lyric  Amusement 
Company  as  a  theater;  the  other  two  floors  of  said  build- 
ing, Ibeing  formerly  occupied  as  a  hotel,  together  with  all 
the  personal  property  tbat  the  said  Lyric  Amusement 
Company  now  have  in  their  possession,  more  particularly 
described  as  follows:  Three  (3)  pianos,  one  moving  piiv 
ture  machine,  five  hundred  (500)  opera  chairs  on  hand, 
soenery  contracted  for  and  all  fixtures  and  furnishings." 

The  Lyric  Amusement  Company  was  a  corporation, 
and  became  insolvent.  The  chancellor  appointed  a  re- 
ceiver to  take  charge  of  its  property,  whidi  was  subse- 
quently sold  under  orders  of  the  court.  Its  lease-hold  in- 
terest was  sold  for  the  sum  of  $2,300,  and  the  personal 
property  for  the  sum  of  $1,200.  The  court  found  that  the 
defendants  furnished  the  Lyric  Amusement  Company  ma- 
terials and  had  materialmen's  liens  on  the  lease-hold  in- 
terest of  the  Lyric  Amusement  Company  for  the  amounts 
named  in  the  decree,  <and  that  the  mortgage  executed  uy 
the  Lyric  Amusement  Company  to  plaintiff  O'Neill  was 
not  entitled  to  be  recorded  because  it  was  not  perfected 
and  acknowledged  as  required  by  the  statute.  A  decree 
was  accordingly  entered  to  the  effect  that  the  defendaaits 
holding  mechanics'  liens  be  first  paid  out  of  the  proceeds 
of  the  sale  of  the  lease-hold  interest,  and  that  the  remain- 
der should  ibe  paid  to  the  mortgagee.  The  decree  also 
provided  that  the  proceeds  of  the  i)ersonal  property 
should  be  paid  to  the  mortgagee.  The  case  is  here  on  aj)- 
peal  Additional  facts  will  be  stated  in  the  opinioiL 

Rector  <&  Sawyer,  for  appellant. 

1.  It  was  error  to  hold  tbat  a  mortgage  must  be  re- 
corded in  order  to  give  it  priority  over  a  mechanic's  lien. 
Nothing  can  (be  read  into  a  statute  unless  its  language  is 
amibiguous.  Sections  4972  and  4974  are  the  two  sections 
of  the  whole  statute  that  refer  to  liens  and  mortgages,  and 
there  is  no  provision  in  either  section  that  a  mortgage  or 
lien  should  be  recorded.  65  Am.  St.  Rep.  47 ;  106  Id.  445 ; 
71  Ark.  37 ;  Id.  175 ;  9  Art  112 ;  30  Ark.  572. 


Digitized  by 


Google 


ABK.]  O'Neill  v.  Ltbig  Amusement  Co.  457 

2.  The  court  erred  in  holding  that  the  material  fur- 
nished and  labor  done  on  the  second  and  third  floors,  after 
the  execution  of  the  first  mortgage  would  ^  a  prior  lien 
to  the  mortgage.  In  order  to  make  the  mechanic's  liens 
superior  to  the  mortgage,  it  was  incumibent  upon  appellees 
to  show  that  the  laibor  performed  and  the  materials  fur- 
nished were  contempktted  at  the  time  of  the  execution  of 
the  mortgage.  Kirby's  Digest,  ^  4974;  34  la.  559;  4  CaL 
175;  44  la.  71. 

3.  The  Men  of  Bueih  Brothers  was  not  filed  wilihin 
the  time  prescritbed  by  law.  Moreover,  electric  light  bulbs 
or  globes,  or  lamps,  are  not  fixtures  or  permanent  im- 
provements within  the  meaning  of  the  mechanic's  lien 
law.   79  Pa.  St  403. 

James  E.  Hague  and  C.  Floyd  Huff,  for  appellees. 

1.  Our  statute  provides  that  a  mortgage  shall  be  a 
Ken  on  the  mortgaged  property  from  the  time  it  is  filed  in 
the  recorder's  office  for  record^  and  not  before,  and  that 
this  filing  shall  be  notice  to  all  persons  of  the  existence 
of  such  mortgage.    Kirby's  Digest,  §  5396. 

An  unrecorded  mortgage  will  not  defeat  the  lien  of  a 
stranger  to  the  conveyance  against  the  same  property.  9 
Ark.  112;  18  Ark.  90;  20  Ark.  190;  41  Ark.  186;  40  Ark. 
536-540;  49  Ark.  83;  Id.  457;  71  Ark.  505;  73  Ark.  78;  97 
Ark.  432;  105  Ark.  241. 

2.  There  was  no  error  in  holding  that  the  material 
furnished  and  labor  done  on  the  second  and  third  floors 
after  the  execution  of  the  first  mortgage  would  be  a  prior 
lien  to  the  mortgage.    56  Ark. -608. 

3.  Rush  Brothers'  account  for  materials  furnished 
and  labor  performed  ran  from  the  8th  day  of  May,  1912, 
to  the  4th  day  of  March,  1913.  Their  lien  filed  April  12, 
1913,  was  within  the  time  allowed  by  law. 

The  articles  furnished  in  installing  the  system  of 
electric  lighting  were  necessary  and  were  supplied  to  be 
put  together  in  such  manner  as  to  meet  the  designs  of  the 
architect  and  builder,  and  the  nece^ities  and  desires  of 
the  owner;  and,  when  so  put  together,  became  one  system 
of  lighting,  every  part  being  installed  and  used  in  its 
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proper  place,  and  each  part  useless  without  the  others. 
Eiish  Brothel's  are  entitled  to  their  lien.  25  B.  I.  318;  66 
Miss.  339;  22  B.  I.  624;  84  Am.  St.  Bep.  858;  138  N.  Y.  S. 
13 ;  105  B.  I.  875 ;  154  Dl.  App.  308 ;  105  Ark.  146. 

Hart,  J.,  (after  stating  ttie  facts).  It  is  conceded  by 
counsel  for  the  plaintiflf  that,  owing  to  a  defective  ac- 
knowledgment, his  mortgage  is  not  entitled  to  be  re- 
corded ;  counsel  insist,  however,  that  the  mortgage  having 
been  executed  'before  the  materials  had  'been  furnished, 
the  plaintiflf 's  lien  is  prior  to  that  of  the  materialmen 
notwithstanding  the  fact  that  his  mortgage  w^s  not  en- 
titled to  be  recorded. 

The  defendants  have  asserted  a  lien  under  section 
4972  of  Kirt)y^s  Digest,  and  counsel  for  the  plaintiff  con- 
tend that  (because  that  section  does  not  specify  recorded 
mortgages,  it  is  not  necessary  that  the  mortgage  should 
be  recorded  in  order  to  give  pl'aintiff  a  lien  prior  to  that 
of  the  materialmen.  In  support  of  their  contention,  coun- 
sel have  cited  Mathwig  v.  Mann  (Wis.),  65  Am.  St.  Bep. 
47,  and  Miller  v.  Stoddard,  50  Minn.  272,  but  we  do  not 
think  these  cases  support  their  contention. 

Under  the  Wisconsin  statute,  the  only  effect  of  a  fail- 
ure of  a  mortgagee  to  record  his  mortgage  was  that  it  be- 
came void  las  against  any  su-bsequent  purchaser  in  good 
faith  and  for  a  valuable  consideration,  and  the  court  held 
that  the  parties  claiming  liens  under  the  statute  for  ma- 
terial furnished  were  not  subsequent  purchasers  in  good 
faith,  land  for  a  valuable  consideration  within  the  mean- 
ing of  the  statute. 

The  Minnesota  statute  provides  that  mortgages,  un- 
less recorded,  are  void  as  against  subsequent  purchasers 
in  good  faith  and  for  a  valuable  consideration,  or  against 
attachments  levied,  or  valid  judgments.  The  court  held 
that  under  the  statute  there  was  no  obligation  resting 
upon  the  mortgagee  to  record  his  mortgage  as  again^ 
mechanics'  liens,  for  the  provisions  of  the  statute  did  not 
apply  to  or  extend  to  such  liens,  because  they  did  not  come 
within  the  terms  of  the  statute ;  that  in  the  absence  of  any 
statute  on  the  subject,  the  court  was  relegated  to  the  corn- 
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mon  law  by  which  a  registration  of  mortgages  was  not 
required. 

(1-2)  The  provisions  of  our  statute  in  regard  to 
mortgages  are  essentially  different.  Section  5395  of  Kir- 
by 's  Digest  provides  the  manner  in  which  mortgages  are 
to  be  proved  and  acknowledged^  and  where  they  are  to  be 
recorded;  and  section  5396  provides  that  every  mortgage, 
whether  for  real  or  personal  property,  shall  be  a  lien  on 
the  mortgaged  property  from  the  time  same  is  filed  in  the 
recorder's  office  for  record,  and  not  before;  and  that  the 
filing  shall  be  notice  to  all  persons  of  the  existence  of 
sfQch  mortgage. 

In  construing  these  sections,  the  court  has  uniformly 
held  that,  though  the  mortgage  is  good  between  the  par- 
ties thereto,  though  not  acknowledged  and  recorded,  it 
constitutes  no  lien  upon  the  mortgaged  property  as 
against  strangers,  even  though  they  may  have  actual  no- 
tice of  its  existence.    Smead  v.  Chandler,  71  Ark.  505. 

Persons  who  have  filed  mechanics*  liens  under  our 
statutes,  are  strangers  to  the  mortgage,  and  where  their 
liens  have  »been  perfected  in  accordance  with  the  terms  of 
the  statute,  we  are  of  the  opinion  that  such  liens  are  prior 
to  those  acquired  by  a  mortgagee  who  has  not  filed  his 
mortgage  for  record.  We  are  strengthened  in  this  view 
by  section  4972  of  the  Digest,  which  gives  materiahnen 
a  preference  over  prior  liens  with  certain  exceptions,  not 
now  necessary  to  be  named.  The  language  of  the  statute 
is  that  the  materialmen  shall  have  a  lien  in  certain  cases 
in  preference  to  any  prior  lien  or  encumbrance  or  mort- 
gage. In  the  connection  in  which  it  is  used,  it  is  evident 
to  our  minds  that  the  f  ramers  of  the  statute  used  the  word 
*' mortgage''  in  the  sense  of  a  valid  mortgage  which  con- 
stituted a  lien  upon  the  property.  As  we  have  already 
seen,  under  our  statutes  a  mortgage  is  only  a  lien  on  the 
mortgaged  property  from  the  time  the  same  is  filed  for 
record,  and  not  before.  The  mortgage  dates  its  priority 
from  the  time  it  is  filed  for  record.  Supporting 
this  view,  see  Morris  County  Bank  v.  Rockway  Mfg,  Co,, 
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14  N.  J.  Eq.,  189 ;  Thielman  v.  Carr,  75  111.  385 ;  Rockel  on 
Mechanics'  Liens,  §  161. 

(3)  It  is  oonoeded  (by  counsel  for  the  plaintiff  that 
all  the  lien  claimants  have  lienable  claims  except  J.  C. 
Bush ;  as  to  him,  two  contentions  are  made  to  defeat  his 
lien.  The  first  is  that  his  claim  was  not  filed  within  ninety 
days  after  the  materials  were  furnished  as  required  by 
the  statute ;  and  the  second  is  that  the  materials  furnished 
were  not  lienable  claims  under  our  statute. 

The  property  leased  by  the  Lyric  Amusement  Com- 
pany was  a  three-story  (building  formerly  used  as  a  hotel, 
and  it  was  the  intention  of  the  company  to  diange  it  into 
a  theater  for  moving  pictures  and  vaudeville.  This  change 
was  provided  for  in  the  lease.  It  will  be  remembered  that 
the  lease  was  for  a  period  of  nine  years  and  seven  months 
from  the  1st  day  of  June,  1912.  The  lower  floor  of  the 
building  was  changed  and  subsequently  alterations  were 
made  in  the  second  and  third  floors.  To  make  the  build- 
ing availaible  for  use  as  a  moving  picture  show,  it  was 
necessary  to  exclude  sunlight,  and  use  artificial  light 
Electricity  was  chosen  for  that  purpose.  The  Lyric 
Amusement  Company  m^ade  a  contract  with  J.  C.  Bush 
to  furnish  all  the  material  needed  for  that  purpose.  The 
agreement  was  that  the  material  should  be  furnished 
along  as  needed  and  ordered  by  the  company.  The  walls 
were  decorated  in  a  special  manner  and  it  was  the  inten- 
tion of  the  company  to  install  the  electric  light  fixtures  in 
such  a  manner  as  to  show  the  decorations  to  the  best  ad- 
vantage. Specially  designed  fixtures  were  furnished  for 
that  purpose,  and  it  was  the  intention  of  the  lessee  that 
these  fiarfnres  should  become  a  permanent  part  of  the 
building.  They  were  incorporated  into  the  building  in 
such  a  manner  as  to  be  a  part  of  it.  Part  of  the  materials 
furnished  were  used  in  making  a  sign  in  front  of  the 
building.  Globes  were  furnished  which  were  screwed  into 
sockets  made  for  them.  Of  course,  these  globes  could  be 
unscrewed  and  fitted  into  other  sockets,  and  they  would 
also  wear  out  by  constant  use.  It  appears  from  the  rec- 
ord, however,  that  all  the  materials  furnished  by  Bush 
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were  incorporated  into  the  building  and  made  a  part  of  it, 
and  that  it  fwas  the  intention  of  the  lessee  to  install  them 
in  the  building  and  make  them  a  permanent  part  of  it.    In 
shorty  they  were  installed  in  the  building  as  a  component 
psjrt  of  it,  and  it  was  intended  that  they  remain  there  un- 
til they  wore  out.    They  were  essential  to  the  successful 
operation  of  the  building  as  a  moving  picture  and  vaude- 
ville theater,  and  were  designed  for  that  use.    They  were 
reasonably  necessary  for  the  purpose  for  which  they  were 
placed  in  the  building  and  under  the  circumstances,  we 
think  the  materials  were  furnished  for  the  improvement 
of  the  building  within  the  meaning  of  the  statute.    See 
Bockel  on  Mechanics'  Liens,  section  18 ;  Scannevin  &  Pot- 
ter V.  Consolidated  Mineral  Water  Co.,  25  B.  I.  318 ;  J.  /. 
Mulholland  v.  Thompson-Houston  Electric  Co.,  66  Miss. 
339;  McFarla/ne  v.  Foley,  27  Ind.  App.  484,  87  Am.  St. 
Rep.  264;  Pacific  Sash  and  Door  Co.  v.  Bumiller  (Cal.), 
41 L.  B.  A.  (N.  S.)  296;  Wahle-Phillips  Co.  v.  Fifty-Ninth 
Street  Madison  Avenue  Co.,  138  N.  Y.  S.  13 ;  Carmmg  v. 
Owen,  22  R.  L  624,  84  Am.  St,  Rep.  858. 

(4)  Li  regard  to  the  claim  that  the  lien  was  not  filed 
in  time,  it  may  be  said  that  though  the  materials  were  fur- 
nished in  installments  and  at  intervals,  they  were  fur- 
nished tmder  one  contract  and  for  the  same  improvement. 
The  parties  intended  that  they  should  be  included  m  one 
account,  and,  under  the  circumstances,  we  think  the  entire 
account  should  ibe  treated  as  a  continuous  and  connected 
transaction.  Li  such  cases  the  time  fixed  by  the  statute 
within  which  to  file  a  lien  runs  from  the  date  of  the  last 
item.  Rockel  on  Mechanics'  Liens,  par.  94;  27  Cyc.  145; 
see,  also,  Joplin  Sash  <&  Door  Works  v.  Oklahoma  Presby- 
teria/n  College  for  Girls  (Okla.),  43  L.  R.  A.  (N.  S.)  158. 

It  follows  that  the  decree  must  be  affirmed. 


Digitized  by 


Google 


462  Pitts  v.  State.  [119 

Pitts  v.  State. 
Opinion  delivered  June  21, 1915. 

1.  GUMIirAL   FBOCB>UBB— INDIOTMBinv-SPBOIAL    JX7DQB.— AH    indlfltnUOt 

returned  by  the  0raad  jury  into  court  and  receiyed  hj  a  «pedil 
Judge  occupying  the  (bench*  who  was  not  elected  to  try  the  p«^ 
ticuter  caee,  is  valid. 

2.  IiiQijoa— IU.BOAL  8AIB— ''BLiOT)  TiQBB." — ^EMdeQce  li^ld  sufflcieiit  to 
support  a  couTiction  of  defendant  for  the  illegal  sale  of  liquor  Ixf 
the  "blind  Uger"  device. 

Appeal  from  Selbastian  Circuit  Court;  Fort  Smith 
District;  Paid  Little,  Judge;  laffirmed. 

C.  T.  Wetherby,  for  appellant. 

1.  The  court  erred  in  not  quashing  the  indictment 
The  indictment  must  be  brought  into  court,  presented  by 
the  foreman  of  the  grand  jury  and  filed  with  the  dert 
The  special  judge  had  no  a;uthority  to  receive  the  indict- 
ment. Kirby's  Digest,  §  2226;  33  Ark.  815;  76.  180;  24 
Id.  626, 

2.  The  verdict  was  contrary  to  the  laiw  and  the  evi- 
dence. Defendant  was  not  charged  with  selling  liquor, 
but  with  keepvngi  same  for  sale,  by  means  of  a  device 
known  as  a  **  blind  tiger.  '*  The  presence  of  liquor  in  the 
building  raises  no  presumption  of  guilt.  The  goods  were 
lawfully  there,  and  no  prima  facie  case  was  made  by  the 
testimony.  The  sale  by  the  girl  was  an  open  one ;  there 
was  no  device. 

Wm.  L.  Moose,  Attorney  General,  and  Jno.  P- 
Streepey,  Assistant,  for  appellee. 

1.  There  is  nothing  in  the  bill  of  exceptions  to  show 
that  the  indictment  was  received  by  a  special  judge.  107 
Ark.  29. 

2.  The  evidence  sustains  the  conviction.  45  Ark.  176. 
KiRBY,  J.  Appellant  prosecutes  this  appeal  from  b 

judgment  of  conviction,  for  violating  the  liquor  laws,  upon 
the  charge  of  selling  liquors  in  a  certain  building  in  Fort 
Smith,  upstairs  and  down,  known  as  the  **  Social  Club  Sa- 
loon Building,*'  by  device  known  as  a  **blind  tiger,''  and 
urges  for  reversal  that  the  court  erred  in  refusing  to 
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qaash  the  indictment,  and  that  the  verdict  is  not  fiup- 
ported  by  sufficient  t^timony. 

In  the  motion  to  quash,  it  was  alleged  that  the  indict- 
ment charging  the  appellant  with  the  offense  was  returned 
into  coxirt  by  a  grand  jury  and  received  and  filed  by  a 
special  judge,  who  was  duly  elected  for  the  hearing  of  cer- 
tain other  cases,  and  occupying  the  bench  at  the  time  of 
the  return  of  the  indictment. 

The  motion  for  a  new  trial  states  that  the  court  erred 
in  refusing  to  allow  api>ellant  to  prove  by  the  court  record 
that  the  indictment  was  returned  into  court  and  received 
by  the  special  judge  elected  to  try  other  cases,  and  also 
that  the  court  refused  this  offer,  stating  that  he  had  inves- 
tigated the  matter,  and  knew  that  the  indictment  had  been 
returned  into  court  before  him,  the  regular  judge. 

The  bill  of  exceptions  does  not  contain  any  testimony 
whatever  relative  to  the  matter,  nor  the  court  ^s  refusal 
to  grant  the  motion  to  quash,  except  the  statement  in  the 
motion  for  a  new  trial,  that  it  was  denied  because  the 
court  had  investigated  the  matter,  and  knew  that  the  in- 
dictment was  regularly  returned  into  court  while  the  reg- 
ular judge  was  presiding. 

(1)  It  is  doubtful  if  there  is  anything  in  the  record 
that  requires  a  decision  of  the  question  whether  an  indict- 
ment may  ibe  returned  by  the  grand  jury  into  court  and 
received  by  a  special  judge  occupying  the  bc-nch,  who  was 
not  elected  to  try  the  particular  case.  The  record  does 
not  disclose  what  particular  cases  or  defendants,  the  spe- 
cial judge  was  elected  to  try,  and  the  notation  at  the  top 
of  the  page  of  the  court  record  showing  certain  indict- 
ments returned  into  open  court  Iby  the  grand  jury  ( Jno, 
H.  Vaughan,  special  judge),  is  not  conclusive  that  the  in- 
dictment herein  was  not  received  when  the  regular  judge 
was  presiding. 

Treating  the  question  as  raised,  however,  we  do  not 
think  the  fact  that  an  indictment  was  received  in  open 
court  from  the  grand  jury  and  docketed  by  order  of  the 
si)ecial  judge  presiding  would  affect  its  validity  or  fur- 
nish sufficient  grounds  for  it  being  quashed.   The  law  only 
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requires  tbat  tihe  indictment  be  returned  into  open  oonrt 
by  the  grand  jury  and  filed  with  the  <derk,  and  there  is  no 
reason  why  Ihe  special  judge  holding  court  may  not  have 
this  done. 

The  purpose  of  having  the  indictment  so  returned  is 
to  give  it  authenticity  as  a  formal  charge  against  the  de- 
fendant made  by  the  grand  jury  and  tiie  special  judge 
holding  the  court  in  which  it  is  so  returned  has  author- 
ity to  receive  the  indictment  returned  by  the  grand  jury, 
and  make  the  appropriate  orders  for  fiMng  and  docdcetin^, 
whether  it  is  in  a  case  to  he  tried  by  hun  or  not.  He  is 
the  court  for  all  such  purposes  at  the  time,  even  tiiough  he 
mAy  have  been  elected  only  to  try  x)articular  cases. 

It  appears  from  the  testimony  that  appellant  was  a 
licensed  liquor  dealer  in  the  city  of  Fort  Smith,  and  that 
his  saloon  was  closed  on  the  1st  of  Augu^,  1914,  on  ac- 
count of  the  provisions  of  Act  No.  59  of  the  Legislature 
of  1913,  not  having  'been  complied  with. 

The  stock  of  liquors,  according  to  his  statement,  was 
kept  downstairs  in  his  house,  above  which  a  rooming 
house  was  conducted,  until  it  could  be  determined  whether 
the  sale  of  liquors  would  again  be  aufhorized  in  Port 
Smith. 

C.  J.  Flocks  testified  his  place  of  business  was  next  to 
that  of  appellant ;  that  appellant  would  frequently  come  in 
and  ask  him  if  he  wanted  a  drink,  they  would  go  upstairs 
and  get  a  bottle  of  beer,  that  he  paid  appellant  for  it  or 
rather  give  him  25  cents  for  the  two  bottles  of  beer  that 
they  drank.  Appellant  brought  the  beer  into  the  front 
room  upstairs ;  they  sat  by  a  small  table  with  a  crochet 
cover  on  it  and  drank  it,  and  that  he  laid  down  a  quarter 
on  the  taible  upon  leaving.  That  he  did  this  twice ;  that 
he  had  before  been  drinking  with  appellant,  and  thought 
he  ought  to  begin  paying  for  the  drinks.  He  had  been  ac- 
customed to  drinldng  in  appellant  *s  saloon  before  it  was 
closed  by  operation  of  law. 

Another  witness  testified  that  he  understood  there 
was  liquor  for  sale  upstairs  in  Pitts'  place,  after  the  sa- 
loon was  closed,  and  upon  two  occasions  went  up  the 
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stairs  into  this  room  and  saw  a  giAy  who  inquired  what  he 
wanted.  That  upon  his  replying '  Vhiskey,  * '  she  went  out 
of  the  room  and  shortly  returned  bringing  the  quantity 
of  liquor  he  called  for  and  he  paid  her  the  money  and 
wemt  out 

Appellant  testified  that  he  knew  nothing  whatever 
ahout  the  whiskey  being  purchased  from  the  girl;  that  he 
did  not  authorize  the  S£de  of  it,  and  stated  that  it  was 
evidently  stolen  by  the  girl  and  one  Jones,  who  had 
worked  for  him,  and  that  he  had  discharged  her  on  that 
account.  He  stated  that  he  kept  the  upstairs  of  his  house 
for  a  rooming  house,  and  was  only  keeprug  the  liquors 
down  stairs,  waiting  to  see  if  the  saloons  could  not  be 
again  opened  upon  the  first  of  the  year.  This  girl  had 
the  key  to  the  down  stairs  part  of  the  building,  or  could 
get  it  any  time  on  applying  to  appellant  ^s  wife,  and  he 
said  she  was  6ux>posed  to  go  down  through  the  saloon  to 
get  into  the  back  yard,  as  it  was  the  most  convenient  way. 

He  admitted  having  invited  Flocks  to  his  place  to  take 
a  drink  with  him,  but  denied  that  he  had  ever  been  paid 
any  money  by  Flocks,  or  that  he  had  ever  seen  any  left 
upon  the  talble  by  him. 

(2)  The  testimony,  we  think,  is  suflSdent  to  sustain 
the  verdict.  It  was  the  purpose  of  the  statute,  under 
which  appellant  was  indicted,  as  said  in  GUiss  v.  State,  45 
Ark.  176,  **to  suppress  clandestine  or  indirect  saWs  of 
liquors  in  conamunities  where  open  sales  could  not  be  li- 
censed, and  also  in  communities  where  a  license  might 
have  been  obtained,  but  the  seller  undertook  to  sell  with- 
out one.'' 

The  blind  tiger  is  a  device  or  contrivance  resorted  to 
to  evade  the  operation  of  the  law  by  the  liquor  seller  who 
sought  to  ply  his  vocation,  and  at  the  same  time  to  conceal 
his  criminal  agency  in  the  action  of  selling.  Glass  v. 
State,  supra. 

Here  was  appellant's  house,  with  the  upstairs  con- 
ducted as  a  rooming  house,  and  a  stock  of  liquors  in  the 
lower  story  formerly  conducted  as  a  saloon,  with  a  girl 
in  his  employ  who  had  access  to  the  liquors,  and  who  fur- 
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nished  persons  who  inquired  upstairs  therefor,  with  the 
kind  and  quantity  desired,  after  going  out  of  the  room, 
where  it  was  ordered  by  the  prospective  customer  and 
getting  it,  and  took  the  pay  therefor. 

It  is  true  the  appellant  said  he  had  no  knowledge  of 
the  liquors  being  sold  by  this  girl,  and  received  none  of 
the  money  therefor,  and  that  he  discharged  her  upon  as- 
certaining the  condition,  but  the  jury  looked  not  with 
favor  upon  his  statement. 

There  is  no  error  in  the  record,  and  the  judgment  is 
a£5rmed* 

Smith,  J.,  dissents. 


Rogers  v.  CJunningham. 

Opinion  delivered  June  28, 1915. 

Debds — ^vALiDiTT — OLD  AOB. — In  the  absence  of  fluud  or  undue  in- 
fluence,  mere  weakness  of  mind  resulting  from  old  age  is  not 
C^round  for  setting  asido  a  deed,  provided  the  grantor  /was  capable 
of  undersftandlng  the  nature  and  effect  of  the  deed  under  consid- 
eration. 

JSVUWIVOB — MENTAL  OONDmON— OPINION  OF  NON-EXFEBTS. — On   the  l8- 

6ue  of  incapacity  or  mental  condition,  the  opinion  of  non-expert 
witnesses  is  admissible  only»  when  taken  in  connection  with  the 
facts  upon  which  such  opinion  is  based;  the  specific  facts  upon 
which  such  opinions  are  based,  must  first  be  stated  by  other  wit- 
nesses, or  the  testimony  must  show  that  such  close  and  intimate 
relations  have  existed  between  the  parties  testifying  and  the  per- 
son alleged  to  be  mentally  unsound,  as  to  lead  to  a  conclusion  that 
their  opinions  will  be  Justified  by  their  opportunities  for  observing 
the  person  alleged  to  be  mentally  unsound. 

(Evidence — mental  capacity — non-expert  testimony. — In  weighing 
the  evidence  of  witnesses  as  to  alleged  mental  incapacity,  bias  and 
interest  of  witnesses  and  their  means  and  opportunities  of  know- 
ing the  matters  about  which  they  testify  must  be  considered, 
and  the  testimony  of  each  witness  must  be  read  in  the  Ught  of  Che 
other  testimony. 

Deeds — ^validfty — mental  incapacity — ^bubden  of  pboof. — Hie  bur- 
den is  upon  the  plaintiff  and  father,  who,  having  deeded  lands  to 
his  children,  seeks  to  set  aside  the  deeds  on  the  ground  of  mental 
incapacity  at  the  time  he  executed  the  same. 
Deeds — deed  to  childben — ^mental  capacity — vauditt. — PlalntlfT, 
an  old  man,  deeded  certain  lands  to  defendants,  two  of  his  cMl- 
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dren.  It  appeared  that  defendants  had  lived  with,  and  cared  for, 
their  father  and  mother  for  a  great  many  years,  and  that  they  all 
had  lived  together  harmoniously,  and  the  son,  one  of  the  defend- 
ants, had  worked  the  home  place  and  provided  for  his  parents. 
Held,  in  an  action  by  the  father  to  set  aside  the  deeds,  on  aoooant 
of  his  mental  incapacity  at  the  time,  that  the  plaintiff  taUed  to 
show  that  he  was  mentally  incapa/ble,  and  that  under  the  evidence 
the  deeds  were  valid. 

Appeal  from  Baxter  Chancery  Court;  George  T. 
Humphries,  Chancellor;  reversed. 

Z.  M.  Horton,  for  appellants. 

1.  The  burden  was  on  the  plaintiff  to  show  that  at 
the  time  he  made  the  deeds  he  did  not  possess  sufficient  in- 
telligence to  understand  and  appreciate  the  nature  of  his 
act,  and  to  show  any  f  raiud  or  undue  influence  on  the  part 
of  the  defendants  inducing  the  execution  of  the  deeds.  27 
Ark.  166 ;  70  Ark.  173,  l74 ;  97  Ark.  450 ;  22  Cyc.  1109-1112. 
To  fifhow  that  a  grantor  in  a  deed  was  at  the  time  of  its 
execution  old  and  infirm,  and  in  his  dotage,  is  not  suffi- 
cient to  overthrow  the  conveyance.  49  Ark.  367,  and  au- 
thorities dted.  Underhill  on  Wills,  205,  §  144,  and  au- 
thorities cited  in  note  1. 

2.  Opinions  of  non-expert  witnesses  are  not  admis- 
sible unless  they  first  detail  the  facts  upon  which  their 
opinions  ai«  founded.   61  Ark.  244. 

Chis  Seawel,  for  appellee. 

1.  The  findings  of  a  chancellor  upon  tftie  facts  in  evi- 
dence will  not  be  disturfced  on  appeal,  unless  they  are 
clearly  contrary  to  the  preponderance  of  the  testimony. 
96  Ark.  171 ;  90  Ark.  40 ;  Id.  156 ;  89  Ark.  132 ;  88  Ark.  615 ; 
41  Ark.  292;  42  Ark.  521. 

2.  When,  through  age,  decrepitude,  affliction  or  dis- 
ease, a  man  becomes  imbecile  and  incapable  of  managing 
his  affairs,  an  unreasonable  or  improvident  disposition  of 
his  property  will  be  set  aside  in  chancery.  15  Ark.  555, 
597 ;  105  Ark.  44, 47 ;  73  Ark.  170. 

Habt,  J.  On  March  28, 1913,  S.  B.  Cunningham,  Sr., 
instituted  this  action  in  the  chancery  court  against  Nancy 
A.  Rogers,  his  daughter,  and  E.  B.  Cunningham,  his  son. 
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to  set  aside  two  deeds  to  land  executed  by  him  in  their 
favor.  He  alleged  that  the  deeds  were  obtained  without 
any  consideration,  and  that  because  of  has  age  and  a  se- 
vere illness,  his  mind  and  body  became  so  impaired  that 
he  was,  at  the  time  the  deeds  were  made,  incapable  of 
transacting  any  business.  The  defendants  denied  that  the 
plaintiff  ^s  mental  faculties  were  impaired  to  such  an  ex- 
tent that  he  did  not  understand  what  he  was  doing  at  the 
time  he  executed  the  deeds.  The  chancellor,  after  hearing 
the  evidence,  found  the  issues  in  favor  of  the  plaintiff,  and 
a  decree  was  entered  cancelling  and  setting  aside  the 
deeds.    The  defendants  have  appealed. 

(1)  The  law  is  well  settled  that,  in  the  absence  of 
fraud  or  undue  influence,  mere  weakness  of  mind  result- 
ing from  old  age,  is  no  ground  for  setting  aside  a  deed, 
provided  the  grantor  was  capable*  of  understanding  the 
nature  istnd  effect  of  the  deed  under  consideration.  Mc- 
Cvlloch  V.  Campbell,  49  Ark.  367;  Pomeroy^s  Equity  Ju- 
risprudence (3  ed.),  volume  2,  section  947. 

S.  B.  Cunningham,  Sr.,  owned  a  tract  of  land  in  Bax- 
ter County  oh  which  he  and  his  family  resided.  His  chil- 
dren had  all  married  and  left  home,  except  the  youngest 
son,  E.  B.  Cunoaingham.  He  returned  from  school  at  the 
age  of  twenty-three,  and,  on  account  of  the  advanced  age 
of  his  father  and  mother,  decided  to  remain  on  the  farm 
and  take  care  of  them.  At  that  time  there  were  about  fif- 
teen acres  of  land  under  cultivation.  Cunningham  re- 
mained home  with  his  parents  until  he  was  thirty-five 
years  of  age.  During  this  time  he  had  the  actual  man- 
agement of  the  farm  and  increased  the  cultivated  land  so 
that  now  there  are  about  fifty  or  sixty  acres  in  cultivation. 
The  place  has  a  rental  value  of  about  $140  a  year. 

A  few  years  after  E.  B.  Cunningham  took  charge  of 
the  farm,  Mrs.  Nancy  Bogers  was  separated  from  ilwr 
husband  and  with  her  two  little  children,  returned  to  ti« 
home  of  her  parents.  She  continued  to  reside  with  them 
there  until  two  or  three  years  before  this  suit  was  brought. 
She  then  removed  to  the  town  of  Norfolk,  in  Baxter 
County,  and  her  parents  went  with  her. 
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On  January  8,  1912,  the  plaintiff  executed  to  her  a 
deed  to  130  acres  of  the  land  above  referred  to,  and  on  the 
same  day  executed  to  his  son,  E.  B.  Cunningham,  a  deed 
to  thirty  acres  of  said  land.  The  plaintiff  and  his  wife, 
after  the  execution  of  the  deeds,  continued  to  reside  with 
Mrs.  Bogers  until  the  death  of  plaintiff  ^s  wife  in  Septem- 
ber, 1912.  A  short  time  after  this  the  plaintiff  went  to 
visit  a  daughter  who  resided  in  Missouri,  and  on  October 
17, 1913,  instituted  this  action  to  set  aside  the  deeds.  The 
deeds  are  sought  to  'be  set  aside  solely  on  the  ground  of 
mental  incapacity  on  the  part  of  the  plaintiff. 

It  is  claimed  that  the  plaintiff  was  in  his  dotage  at 
the  time  he  executed  the  deeds,  and  that  both  mind  and 
body  were  impaired  by  old  age,  coupled  with  a  severe  ill- 
ness, and  to  such  an  extent  that  he  was  unaible  to  imder- 
stand  "wfhat  'he  was  doing  when  he  executed  the  deeds. 
There  is  no  imputation  of  mental  unsoundness,  except 
that  which  resulted  from  old  age  coupled  with  his  illness. 

The  question  then  is,  did  the  plaintiff,  when  he  exe- 
cuted the  deeds  in  question  on  January  8,  1912,  under- 
stand the  effect  of  his  act? 

(2)  Before  entering  into  a  discussion  of  the  evi- 
dence, it  (may  be  well  to  determine  what  effect  is  to  be 
given  to  it.  When  a  person  ^s  mental  condition  or  inca- 
pacity is  in  question,  the  opinions  of  witnesses  who  are  not 
experts  as  to  eudh  capacity  is  only  admissible  in  evidence, 
when  taken  in  connection  with  the  facts  upon  which  such 
opinions  are  based.  Before  such  evidence  is  admissible, 
the  specific  faicts  upon  which  such  opinions  are  based 
must  first  be  stated  by  the  witnesses,  or  the  testimony 
must  show  that  such  close  and  intimate  relations  have  ex- 
isted between  the  parties  testifying  and  the  person  al- 
leged to  be  mentally  unsound,  ^as  to  lead  to  a  conclusion 
that  their  opinions  will  be  justified  by  their  opportunities 
for  observing  the  person  alleged  to  be  mentally  unsound. 
Williams  v.  Fidkes,  103  Ark.  196;  Pulaski  Cotmty  v.  HUl, 
97  Art  450. 

(3)  It  may  also  be  stated  that  in  weighing  the  evi- 
dence of  witnesses,  bias  and  interest  of  witnesses,  and 
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their  means  and  opportunities  of  knowing  the  matters 
ahont  which  they  testify,  must  all  be  considered,  and  the 
testimony  of  each  witness  must  be  read  in  the  light  of  the 
other  testimony. 

On  fbehalf  of  the  plaintiff,  0.  H.  Blevens  testified  that 
he  was  a  neig^hibor  of  the  plaintiff,  and  had  known  him 
about  thirty  years ;  that  on  the  date  on  which  the  deed  wae 
executed,  the  plaintiff  was  mentally  and  physically  very 
weak;  that  he  knew  as  a  fact  that  the  plaintiff  was  not 
capable  of  transacting  any  toueiness  where  good  judgment 
and  a  money  consideration  were  involved.  The  witness 
further  stated  that  Mrs.  Rogers  had  been  separated  from 
her  butfband  about  sixteen  years,  and  returned  to  her 
father's  home  without  any  means  of  support,  and  that  her 
father  had  supported  her  ever  since. 

Two  other  witnesses  testified  that  about  the  time  the 
plaintiff  executed  the  deeds,  he  was  weak  mentally,  and 
that  he  sometimes  understood  what  he  was  doing,  and 
sometimes  did  not  understand  what  he  was  doing. 

Another  neighbor  and  his  wife  testified  that  thej 
were  frequently  at  the  house  of  the  plaintiff,  and  did  nc^ 
think  he  was  mentally  capable  of  executing  the  deeds 
when  they  were  signed. 

W.  J.  Cunningham,  a  son  of  the  plaintiff,  testified 
that  he  lived  within  two  or  three  miles  of  the  plaintiff  and 
visited  him  as  often  as  once  a  month ;  that  during  the  fall 
of  1911  he  had  a  severe  spell  of  sickness  and  had  never 
recovered  from  it;  that  he  did  not  consider  him  capable 
of  transacting  any  business  of  any  kind  at  the  time  the 
deeds  were  executed. 

J.  H.  Cunningham,  another  son,  testified  ttiat  his 
father  was  ill  during  the  fall  of  1911  and  spring  of  1912, 
and  that  from  his  observation  of  and  conversations  ^th 
his  father  he  did  not  consider  him  capable  of  executing 
deeds  or  transacting  any  business  of  any  kind  during 
that  time. 

Another  son  who  Uved  albout  twenty-four  miles  away 
also  testified  that  his  father  was  not  mentally  competent 
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to  sign  the  deeds  in  question  at  the  time  they  were  signed, 
but  does  not  say  how  often  he  visited  his  father. 

Mary  Hogue  testified  that  she  lived  at  Springfield, 
Missonri,  and  that  her  father  was  not  mentally  capable  of 
executing  the  deeds  in  question  at  the  time  they  were  exe- 
cuted, but  she  does  not  say  how  often  she  ^dsited  her 
f  aither  or  wlhat  opportunities  she  had  to  know  his  mental 
condition.  She  said  that  some  time  after  his  wife  *s  death 
in  1912,  the  plaintiff  came  to  visit  her,  and  remained  there 
until  this  suit  was  brought. 

Another  neighbor  testified  that  he  had  known  the 
plaintiff  a  great  many  years,  and  that  he  had  been  failing 
physically  for  quite  a  number  of  years,  and  said  that  on 
one  or  two  occasions,  he  had  noticed  that  his  mind  had 
become  weak. 

A  physician  who  attended  plaintiff  *s  wife  in  her  last 
illness,  and  who  attended  plaintiff  in  his  illness  during 
the  fall  of  1911,  testified  that  at  the  time  plaintiff  ^s  wife 
died,  he  was  not  in  his  right  mind.  He  also  stated  that 
during  the  illness  of  the  plaintiff  in  1911,  he  was  suffering 
from  bilious  fever  and  paralysis  of  the  sensory  nerve  to 
such  an  extent  that  he  was  out  of  his  head,  and  that  the 
disease  left  him  in  a  nervous  and  excited  condition. 

The  plaintiff  testified  in  his  own  behalf,  and  said  that 
he  did  not  know  what  he  was  doing  at  the  time  he  executed 
the  deeds;  that  the  deeds  were  presented  to  him  by  an 
older  son,  D.  Cunningham,  and  that  something  compelled 
him  to  sign  them,  and  that  he  did  not  realize  what  he  had 
done  until  some  time  afterward,  and  that  he  then  at  once 
tried  to  have  them  cancelled.  He  further  stated  that  his 
daughter  came  home  after  her  separation  from  her  hus- 
band, and  that  he  supported  her  until  he  went  to  reside 
with  his  daughter,  who  lived  in  Missouri.  He  also  testi- 
fied that  he  supported  his  son,  the  defendant,  E.  B.  Cun- 
ningham. 

On  'behalf  of  the  defendants,  G.  E.  Cunningham  tes- 
tified that,  at  the  request  of  his  father,  he  surveyed  the 
lands  in  controversy,  and  that  his  father  told  him  at  the 
time  that  he  wanted  to  make  a  deed  to  the  lands  to  the  de- 
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f  endants ;  that  he  made  no  representationfi  wliaterer  to 
his  father  to  induce  him  to  make  the  deeds ;  that  what  he 
did  was  at  the  reqiiest  and  under  the  direction  of  his 
father;  that  after  he  surveyed  the  land,  his  father  became 
ill,  and  the  matter  was  dropped  until  his  father  got  up; 
that  hie  father  attain  brougiht  up  the  subject,  and  that  be, 
pursuant  to  his  father  ^s  directions,  prepared  the  deeds 
and  brought  an  officer  over  to  take  the  acknowledgments 
of  his  father  and  mother  to  the  deeds;  that  the  defendant, 
E.  B.  Cunningham,  was  not  present  when  the  deeds  were 
executed ;  and  that  though,  his  father  was  weak  in  body, 
his  mind  was  i)erf ectly  dear. 

Another  witness  testified  that  four  or  five  years  be- 
fore the  deeds  were  executed,  he  spoke  to  the  i)laintiff 
about  buying  some  timber  on  the  land,  and  that  the  plain- 
tiff refused  to  sell  the  timber  to  him,  stating  that  he  in- 
tended that  the  defendants  should  have  the  lands  because 
they  had  stayed  with  them,  and  had  taken  care  of  them 
after  the  other  children  had  gone. 

A  school  teacher  testified  that  he  accompanied  the  de- 
fendant, E.  B.  Ounningham,  home  at  the  time  he  left 
school,  and  stayed  all  night  with  him ;  that  the  j^ladntiff 
and  his  wife  told  him  that  they  wanted  their  youngest  son 
and  Mrs,  Nancy  Rogers  to  have  the  land.  The  mother,  he 
said,  insisted  that  the  land  upon  which  the  house  stood 
should  go  to  the  daughter,  and  that  the  son  should  have 
the  uncleared  land.  This  conversation  occurred  about 
seventeen  years  before  the  institution  of  this  suit. 

Another  witness,  a  merchant  in  Norfolk,  testified  that 
Mrs.  Nancy  Rogers  had  an  account  with  his  store,  and 
that  she  always  paid  her  bills ;  that  he  frequently  saw  the 
plaintiff  in  his  store,  and  that  there  was  nothing  in  his 
actions  to  indicate  that  he  was  incapaible  of  transacting 
his  business ;  that  he  had  known  him  a  great  many  years, 
ajid  that  he  was  just  as  he  had  always  been,  except  that  he 
was  more  feeible  as  he  grew  older. 

Another  witness  testified  that  about  eight  years  be- 
fore the  bringing  of  this  suit,  he  heard  a  conversation  be- 
tween the  pladntiff  and  his  wife  and  the  defendants,  in 
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wMoh  ibotih  the  plaintiff  and  im  wife  stated  that  they 
wanted  the  defendants  to  have  the  place.  This  witness 
was  at  that  time  boarding  at  their  house. 

Mrs.  Rogers  testified  that  after  her  separation  from 
her  husband,  she  returned  to  her  father 'fi  house  and  lived 
there  until  they  removed  to  town  about  three  years  before 
the  institution  of  this  <suAt ;  that  her  father  and  mother 
were  f eelble  in  body,  and  not  able  to  work  much,  but  that 
their  minds  were  clear  and  that  they  fully  understood 
what  they  were  doing  when  the  deeds  in  question  were 
executed;  that  she  and  her  children  worked  around  the 
place  and  helped  to  care  for  her  father  and  mother ;  that 
when  they  removed  to  town,  her  parents  went  with  her 
and  lived  in  the  house  which  their  son,  G.  E.  Cunningham, 
had  helped  to  build  for  her;  that  she  did  nothing  what- 
ever to  induce  her  father  and  mother  to  execute  the  deeds 
in  question,  but  that  they  executed  them  of  their  own  free 
will  and  volition ;  that  her  father  and  mother  continued  to 
live  with  her  after  the  deeds  were  executed  until  the  death 
of  her  mother  in  September,  1912 ;  that  a  short  time  after 
this  her  father  left  to  visit  her  eister  in  Missouri,  but  that 
it  was  understood  at  the  time  that  he  would  return  and 
make  his  home  with  her;  and  that  he  remained  with  her 
sister  in  Missouri,  and  never  did  return  to  her. 

E.  B.  Cunningham  testified  that  it  was  his  intention 
to  ibeeome  a  school  teadher,  but  that  when  he  returned 
home  in  his  twenty-third  year  and  saw  that  his  father 
and  mother  were  growing  feeble,  and  all  their  other  chil- 
dren having  left  them,  he  thought  it  best  to  stay  there 
with  them ;  that  he  had  charge  of  the  farm  and  managed 
it  until  he  was  thirty-five  years  old ;  that  when  he  returned 
from  school  there  were  fifteen  acres  in  cultivation,  and  that 
he  afterward  increased  the  cleared  land  until  there  were 
between  fifty  and  sixty  acres ;  that  during  all  this  time  he 
paid  the  taxes  on  the  farm  either  from  the  proceeds  of  the 
farm,  or  from  money  which  he  himself  made;  that  he 
would  sometimes  go  off  and  work  for  wages  elsewhere, 
bat  that  whether  he  was  on  the  farm  or  off  at  work,  he  de- 
voted the  proceeds  of  his  labor  to  the  support  of  his  par- 
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ents ;  that  the  rental  value  of  the  farm  was  not  sufficient 
to  support  them ;  and  that  afterward  he  homesteaded  an- 
other piece  of  land,  and  wihen  he  married,  went  to  reside 
on  it. 

We  have  only  attempted  to  set  out  the  substance  of 
the  evidence.  It  would  be  impractioable  to  set  it  out  in 
detail,  and  would  be  of  no  value  to  specifically  review  it. 

It  is  the  contention  of  counsel  for  the  plaintiff  that 
at  the  time  the  deeds  were  executed,  the  plaintiff  was  m 
his  dotage  with  body  and  mind  enfeebled  by  a  long  and 
severe  sickness,  and  that  on  this  account,  he  was  incapable 
of  understanding  what  he  was  doing.  They  say  that  it  is 
unreasonaible  to  believe  that  the  plaintiff  would  divest 
himself  of  all  his  possessions  at  a  time  when  he  was  old 
and  feeble.  They  claim  that  the  case  falls  within  the  rule 
announced  in  Morton  v.  Davis,  105  Ark.  44,  where  it  was 
held  that  when  a  person  from  age,  affliction  or  disease,  be- 
comes inioapaible  of  managing  his  affairs,  an  improvident 
conveyance  of  his  property  will  be  set  aside  in  equity. 

We  do  not  think  the  facts  bring  the  case  within  the 
rule  there  announced.  The  deeds  in  question  were  rea- 
sonable to  the  grantees  and  just  to  the  grantors.  It  is 
true  that  the  deeds  do  not  recite  that  they  are  given  in 
consideration  that  the  grantees  should  support  the  gran- 
tors during  their  natural  life ;  but  it  appears  from  the  rec- 
ord that  the  plaintiff  had  resided  with  the  defendants  for 
about  sixteen  years  before  the  plaintiff  ^s  wife  died,  and 
there  is  nothing  in  the  record  which  indicated  that  any 
friction  whatever  existed  between  the  parties.  The  de- 
fendant, E.  B.  Cunningham,  had  stayed  with  his  parents 
from  the  age  of  twenty-three  to  thirty-five.  And  Mrs. 
Eogers,  after  her  separation  from  her  husband,  came 
home,  and  they  all  lived  together  in  harmony,  so  far  as 
the  record  discloses.  When  the  son  married  and  went  to 
live  on  a  piece  of  land  he  had  acquired  near  by,  he  still 
looked  after  his  parents,  who  remained  on  their  home- 
stead with  Mrs.  Rogers.  When  Mrs.  Rogers  moved  to 
town,  her  parents  went  with  her,  and,  as  before  stated,  re- 
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sided   there  until  the  mother  dded,  which  was  several 
months  after  the  execution  of  the  deeds. 

Under  these  circumstances,  it  is  natural  to  presume 
that  they  intended  that  their  father  should  continue  to  re- 
side with  her  until  his  death,  and  Mrs.  Rogers  testified 
that  this  was  her  understanding. 

(4)  It  will  be  noted  that  only  three  of  the  disinter- 
ested witnesses  for  the  plaintiff  testified  that  the  plain- 
tiff was  mentally  incompetent  at  all  times  during  the  fall 
of  1911  and  spring  of  1912.  The  other  two  disinterested 
witnesses  testified  that  at  times  he  was  capable  of  trans- 
aciting  business,  and  that  at  other  times  he  was  not.  It 
devolved  upon  the  plaintiff  to  show  that  he  was  incapable 
at  the  particular  time  when  the  deeds  were  executed.  His 
own  testimony,  taken  more  than  a  year  later,  shows  that 
at  the  time  it  was  given,  he  was  quite  capaible  of  under- 
standing everything  (he  did.  His  own  testimony  refutes 
the  idea  that  he  was  incapable  at  all  times. 

In  reference  to  the  testimony  of  his  children,  it  may 
be  said  that  Mrs.  Hogue  lived  in  another  State,  and  the 
record  does  not  show  what  opportunities,  if  any,  she  had 
to  'know  her  father's  mental  condition  at  the  time  the 
deed  was  executed. 

Another  of  his  children  who  testified  that  he  was 
mentally  incompetent,  admitted  that  although  he  lived 
within  three  miles  of  his  father's  home,  he  did  not  visit 
him  more  than  once  a  month. 

Another  son  testified  that  he  lived  more  than  twenty 
miles  away,  and,  although  he  stated  that  his  father  was 
mentally  incompetent,  he  does  not  state  how  often  he  vis- 
ited him. 

Another  son  testified  that  he  lived  nearby,  visited  his 
father  frequently,  and  that  he  was  incompetent  at  the 
time  he  executed  the  deeds. 

Several  witnesses  for  the  defendants  testified  that 
at  intervals  during  the  past  seventeen  years,  the  plaintiff 
had  declared  his  intention  of  executing  a  deed  to  the  lands 
in  favor  of  the  defendants. 
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G.  E.  Cunningham,  a  son  of  the  plaintiff,  testified 
that  he  surveyed  the  land  at  the  request  of  his  father,  who 
declared  to  him  his  intention  of  executing  deeds  to  the 
lands  to  the  defendants,  and  that  the  deeds  were  prepared 
by  him  and  presented  to  his  father  for  execution  pursuant 
to  his  direction.  This  son  had  no  interest  in  the  matter 
except  to  carry  out  his  father's  wishes.  He  gave  his  sister 
several  lots  when  she  removed  to  town  and  assisted  her 
to  ibuild  a  house  on  them.  He  understood  and  expected  his 
parents  to  live  with  her. 

-  The  officer  who  took  the  acknowledgment  of  the 
plaintiff  to  the  deeds,  testified  that  he  knew  him  well,  and 
had  known  him  many  years,  and  that  though  the  plaintiff 
appeared  feeble  in  body,  his  mind  seemed  to  be  clear,  and 
that  he  fully  understood  what  he  was  doing. 

Mrs.  Rogers  also  testified  that  he  understood  what  he 
was  doing  on  the  day  he  executed  the  deeds. 

So,  it  will  be  seen  that  all  the  witnesses  who  were 
present  when  the  deeds  were  executed,  testified  that  the 
plaintiff  fully  understood  what  he  wae  doing  when  he  exe- 
cuted them,  and  that  he  executed  them  of  his  own  volition. 

A  considera/tion  of  the  plaintiff's  own  testimony 
shows  that  his  mind  had  not  become  so  impaired  by  old 
age  that  he  did  not  understand  what  he  was  doing;  and 
when  it  is  considered  that  the  plaintiff  had  lived  with  both 
of  the  defendants  most  of  the  time  during  the  past  sixteen 
years,  and  with  one  of  them  all  of  the  time,  and  that  their 
relations  had  always  been  harmonious,  we  think  these 
facts,  taken  in  connection  with  other  facts  and  circum- 
stances, show  that  the  plaintiff  was  capable  of  under- 
standing what  he  was  doing  at  the  time  he  executed  the 
deeds  in  question. 

It  is  true  plaintiff  testified  that  he  had  supported 
Mrs.  Rogers  out  of  the  proceeds  of  his  farm,  and  had  also 
aided  his  son,  Ed ;  but  it  will  be  remembered  that  the  ren- 
tal value  of  the  farm  is  now  only  $140  per  annum  with 
fifty  acres  in  cultivation.  When  Ed  took  charge,  there 
were  only  fifteen  acres  in  cultivation.  It  is  evident  there- 
fore that  the  labor  and  management  of  the  children  was 
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necessary  to  supplement  the  income  from  the  farm.  It 
was  natural  for  the  parents  to  make  a  deed  of  their  small 
holdings  to  their  children,  who  had  remained  with  them 
and  provided  for  them  in  their  old  age;  and  that  the 
greater  part  of  this  should  ^be  given  to  the  daughter  whose 
husband  had  left  her.  The  father,  in  executing  the  deeds, 
only  carried  out  his  intentions  as  expressed  at  intervals 
during  the  whole  time  he  lived  with  the  defendants. 

(5)  A  careful  reading  of  the  whole  record  in  the 
case  leads  U6  to  the  conclusion  that  the  clear  preponder- 
ance of  the  testimony  shows  that  the  plaintiff  was  men- 
tally competent  when  he  executed  the  deeds,  and  we  are 
of  tile  opinion  that  the  chancellor  erred  in  holding  to  the 
<X)ntrary. 

Upon  the  views  we  have  expressed  it  follows  that  the* 
decree  will  be  reversed  and  the  cause  remanded  with  di- 
rections to  the  chancellor  to  dismiss  the  complaint  for 
want  of  equity. 


St.  Louis,  Iron  Mountain  &  Southbbn  Railway  Company 

V.  Wiseman. 

Opinion  delivered  June  21,  1915. 

1.  MASTD  and  SEBTANT — ^INJUBT  TO  SSBVANT — ^ASSTTKED  BISK. — AlL  &nr 

ployee  of  a  railitnay  oamg;)aEy  waa  enga^^ed  la  i>ed>air  work,  which 
could  beat  be  done  /by  the  use  of  a  Jack,  but  which  was  frequently 
done  with  a  prlze^pole;  the  employee  lusing  the  piize-poile,  the  same 
■Upped,  Inflicting  an  injury  upon  hdm,  of  whi^  he  died;  Held,  the 
^ceased  assumed  the  risk  attendant  upon  the  work  which  he  was 
performing. 

2.  RAILBOADS — ^INJURY     TO     EMPLOTOB — *'RAIUiOAD     HAZABDS." — ^AU     ^U- 

I^yee  of  a  (railroad  company  waa  injured  while  engaged  in  re- 
pairing a  ear,  by  the  slipping  of  a  pri2eiK>le,  with  which  he  was 
attem(pting  to  more  a  car  wheel,  held,  the  work  did  not  expose  the 
emfttloyee  to  those  peculiar  hasards  which  ore  incident  to  and  con- 
nected with  the  physical  use  and  operation  of  a  line  of  railroad,  and 
the  work  i&  which  he  was  engaged  did  not  bring  him  within  the 
protection  of  Act  88,  p.  56,  Public  Acts  of  li^ll. 

Appeal  from  Desha  Circuit  Court ;  Antonio  B.  Grace, 
Judge ;  reversed. 
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STATEMENT  BY  THE  COURT. 

This  is  an  appeal  from  a  judgment  for  $10,000  recov- 
ered by  appellee  against  the  appellant  for  the  alleged  neg- 
ligent ikilling  of  her  husband,  Bobert  M.  Wiseman.  The 
facts  are  substantially  as  follows : 

Wiseman  was  employed  by  appellant  as  a  car  re- 
pairer at  McGehee,  Arkansas.  He  had  been  engaged  in 
such  work  for  several  months.  On  the  14th  of  April,  1913, 
he  and  one  Duckworth,  a  fellow-servant,  were  engaged 
in  the  work  of  **brassing  a  car,''  that  is,  taking  out  the 
old  and  putting  new  brass  in  the  journal  box.  Duckworth 
describes  the  manner  in  which  they  were  doing  this  work 
as  follows :  **  We  would  take  what  we  call  a  journal  ja<*, 
a  small  jack,  and  set  it  under  the  journal  box  and  jack  the 
box  up  so  as  to  get  the  brass  out — ^lighten  up  on  it  and  take 
the  brass  out  and  put  the  new  one  in.  Frequently,  in 
jacking  that  up,  the  wheel  would  come  with  it.  When  the 
wheel  comes  up,  we  have  to  prize  it  down  or  take  a  jsxk 
and  jack  it  down.  The  wheel  has  to  come  down  before 
you  can  get  the  brass  in.  We  had  taken  out  the  brass — 
had  the  box  jacked  up  and  had  to  pull  the  wheel  down.  The 
proper  and  customary  way  of  getting  the  wheel  down  was 
to  use  the  jack  if  we  had  it ;  if  not,  we  used  a  prize  pole. 
The  jack  is  the  safest  way.  I  do  not  thiuk  there  is  any 
danger  at  all  in  doing  the  work  with  a  jack.  On  this  oc- 
casion, we  were  using  a  prize  pole  to  prize  the  wheel  dowit 
When  we  jacked  the  car  up,  the  wheel  rose  with  it.*' 

The  witness  then  testifies  that  he  amd  Wiseman 
looked  up  and  down  the  track  for  a  jack  to  prize  the  wheel 
down,  and  did  not  find  one.  So  Duckworth  took  a  prize 
pole  and  prized  the  wheel  down.  Wiseman  took  the  brass 
and  wedge  out  and  carried  the  old  brass  to  the  supply 
room  to  get  a  new  one.  When  Wiseman  came  bank  he 
picked  up  the  prize  pole,  turned  it  edgewise  in  order  to 
make  it  strong  enough  to  pull  the  wheel  down,  and  as  he 
pulled  up  on  it,  it  whirled  and  turned  away,  and  the  pole 
slipped  and  struck  him  in  the  side.  The  foreman  had  com- 
plained on  different  occasions  about  betug  short  on  jacks. 
If  a  jack  had  'been  used,  there  could  have  been  no  slipping. 
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The  work  was  done  both  ways.  If  they  had  jacks,  they 
jacked  the  wheel  down,  and  if  they  didn^t,  they  would 
get  a  prize  pole.  The  scantling,  used  as  a  prize  pole,  was 
two  inches  thick  and  four  inches  wide,  and  something  like 
eight  or  ten  feet  long. 

The  witness  J.  W.  Goodwin  testified  that  he  was  the 
foreman  of  the  car  repair  department  at  McGehee.  He 
describes  the  way  the  work  was  done  as  follows:  **The 
first  thing  they  do  in  order  to  allow  the  box  to  come  up  in 
order  to  take  the  brass  out,  place  a  jack  under  the  journal 
box  and  jack  it  up  high  enough  for  the  brass  to  come  out  ; 
that  throws  the  wheel  down  in  order  to  bring  the  brass 
np;  that  is  the  proper  method  of  taking  the  brass  out. 
TBiere  has  been  a  practice  of  putting  a  jack  under  the  box, 
raising  it  up  and  putting  a  pole  under  them  to  bear  the 
wheel  down.  This  is  a  method  that  has  been  used  and 
practiced  a  good  deal.^' 

The  witness  was  asked  what  was  the  usual  way  of 
doing  it,  and  answered,  **  Well,  there  is  about  as  much  use 
one  way  ae  the  other.  I  suppose,  about  half  and  half.'* 
Witness  had  always  told  the  men  to  put  the  jacks  under 
there  for  the  reason  that  it  was  much  easier  for  them  to 
do  it.  Wiseman  nor  any  one  else  ever  made  any  complaint 
about  the  insuflBciency  of  jacks.  If  they  did,  witness  would 
tell  them  to  wait  until  the  other  men  who  were  using  the 
jacks  got  through  with  them.  That  was  the  case  when 
the  jacks  were  all  in  use  at  one  time. 

Appellee,  as  administratrix  of  the  estate  of  her  hus- 
band, Robert  M.  Wiseman,  brought  this  suit  against  the 
appellant  to  recover  damages  for  herself  as  widow  and 
for  -flie  minor  children.  She  alleged  that  the  appellant 
was  negligent  in  failing  to  furnish  a  sufficient  number  of 
jaok-screws  to  enable  Wisemau  to  do  the  work  assigned 
to  him  as  a  car  repairer,  and  that  he  was  directed  instead 
to  elevate  the  car  by  means  of  a  scantling  or  prize  pole, 
and  that  in  the  use  of  the  same  by  him,  the  same  slipped, 
turned  over  and  struck  him  in  the  breast,  resulting  in  in- 
juries from  which  he  died.  The  answer  denied  the  allega- 
tions of  negligence  and  damages,  and  set  up  the  defense 
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of  contributory  negligence  and  assumed  risk.  The  appel- 
lant asked  the  conrt  to  instmct  the  jury  to  return  a  ver- 
dict in  its  favor,  which  the  court  refused. 

The  appellant,  among  other  instructions^  aeked  the 
court  to  tell  the  jury,  in  su<bstance,  that  if  Wisenmn  was 
injured  as  a  result  of  the  manner  or  method  which  had 
been  adopted  iby  appellant  or  its  eervants  in  doing  tiie 
work  in  which  he  was  engaged,  and  that  he  knew  of  sudi 
method  or  manner  of  doing  the  work,  and  continued  in  the 
employment  of  the  appellant  without  complaint,  he  as- 
sumed the  risk,  and  their  verdict  should  be  for  the  ap- 
pellant 

The  court  refused  the  above  prayers  and  appellant 
duly  saved  its  exceptions.  The  court  su'bmitted  the  cause 
to  the  jury  on  the  issues  of  the  alleged  negligence  of  ap- 
pellant and  comparative  contributory  negligence  of  Wise- 
man. The  appellant  objected  to  the  court's  instructions, 
because  they  ignored  the  issue  of  assumed  risk. 

E.  B.  Kinsivorthy,  Jos.  C.  KnoXy  and  T.  D.  Crawford, 
for  appellant. 

1.  The  court's  instructions  ignored  the  issues  of 
contributory  negligence  and  assumed  risk  by  deceased. 
113  Ark.  eO;  87  Ark.  576;  1  White  on  Personal  Injuries, 
^25. 

2.  The  injury  was  accidental  and  there  was  no  neg- 
ligence on  defendant's  part.  Wiseman's  negligence  was 
the  proximate  cause  of  the  injury,  and  a  verdict  should 
have  been  directed  for  defendant.    Cases  supra. 

3.  The  verdict  is  excessive.    117  Ark.  198. 

J.  C.  Brovm  and  Ben  D.  Brickhouse,  for  appellee. 

1.  The  slipping  of  the  pole,  we  admit,  was  acdd^- 
tal,  but  defendant  failed  to  provide  proper  appliances,  or 
use  ordinary  care  in  providing  same.  TOie  action  is  based 
on  the  common-law  liability  of  carriers  and  Act  No.  88, 
Acts  1911.  La;batt  on  Master  &  Servant,  volume  3  (2  ed.), 
pp.  2498,  2502,  2563. 

2.  Contributory  negligence  of  a  fellow-servant  does 
not  preclude  a  recovery  for  an  injury  to  an  employee  of 
which  the  proximate  cause  was  the  failure  of  the  employer 
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to  furnish  suitable  appliance.  56  Kans.  109 ;  42  Pac.  343 ; 
4  Dabstt,  M.  &  S.,  p.  4790;  15  C.  C.  A.  52;  67  Fed.  881. 
The  master  must  'be  free  from  negligence.  81  Va.  7 ;  12 
Minn.  357;  77  S.  E.  863;  125  Pac.  67;  87  Kans.  571.  The 
question  of  negligence  was  one  for  the  jury.  139  N.  W. 
142 ;  76  N.  E.  261 ;  137  Pac  755 ;  153  HI.  App.  511. 

3.  Defendants  negligence  was  the  proximate  cause 
of  the  injury.  4  Labatt,  M.  &  S.,  p.  4784;  106  U.  S.  700; 
69  Fed.  623;  80  N.  W.  561;  136  N.  W.  323. 

4.  The  doctrine  of  **a8sumed  risk'*  does  not  apply 
here.    116  Ark.  461 ;  60  Ark.  558 ;  76  Id.  234. 

Wood,  J.,  (after  stating  the  facts).  The  uncontro- 
verted  evidence  shows  that  the  work  of  letting  down  the 
wheely  in  which  Wieenan  was  engaged  at  the  time  of  his 
injury,  was  done  by  the  use  of  a  jack  if  the  employees 
had  a  jack  for  that  purpose,  and,  if  not,  it  was  done  by 
XMBong  a  prize  pole.  Wiseman  had  been  engaged  in  this 
work  for  several  months.  Instead  of  waiting  until  he 
could  procure  a  jack,  which  was  the  safest  way  of  doing 
it,  and  without  making  any  complaint  to  his  foreman  that 
he  had  no  jack  for  the  purpose,  he  undertook  to  do  the 
work  in  the  customary  way  when  there  were  no  jacks  at 
hand,  by  the  use  of  a  prize  pole,  and  while  so  doing,  the 
pole  slipped  and  he  received  the  injury  from  which  he 
died. 

(1)  The  foreman  testified  that  he  had  always  told 
the  men  to  put  the  ja<A:s  under  there  for  the  reason  that  it 
was  easier  for  them  to  do  it,  but  that  it  was  done  about  as 
much  one  way  as  the  other.  Wiseman,  being  familiar 
with  this  method  of  doing  the  work,  and  knowing  and  ap- 
preciating the  danger  incident  thereto,  in  deliberately 
choosing  this  manner  of  doing  it,  must  be  held  to  have  as- 
sumed the  risk.  It  was  one  of  the  ordinary  dangers  of 
the  service  when  performed  in  this  way.  See,  3  Labatt  *s 
Master  &  Servant,  section  1166. 

If  the  use  of  the  scantling  was  dangerous,  which  it 
proved  to  «be,  Wiseman  knew  and  appreciated  it,  and  it 
therefore  was  a  risk  which  he  assumed.  See  Crawford's 
Digest,  vol.  5,  p.  1079,  f.,  ^^  Risks  assumed  by  a  servanf 
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(2)  To  avoid  the  effect  of  this  doctrine  of  assumed 
risik,  appellee  invokes  Act  No.  88,  approved  March  8, 1911, 
of  the  Acts  of  1911.  That  act  was  construed  by  us  in  the 
recent  case  of  St.  Louis,  I.  M.  S  S.  Ry.  Co,  v.  Ingram,  118 
Art  377.  Ingram,  with  others,  was  engaged  in  removing 
some  old  guard  rails  from  two  bridges  on  the  line  of  rail- 
road, and  they  were  using  these  guard  rails  as  skids,  or 
running  boards  over  which  piling  was  being  rolled  from  a 
push  car  into  a  flat  car.  This  flat  car  was  standing  on  the 
sidetrack  of  the  railroad.  In  that  case.  Judge  Hart,  speak- 
ing for  the  court,  said :  *  *  After  a  careful  consideration  of 
the  whole  statute,  we  do  not  think  the  Legislature  in- 
tended to  restrict  its  terms  to  those  actually  engaged  in 
running  trains.  *  *  *  We  think  the  statute  is  broad 
enough  to  include  something  more  than  the  mere  running 
of  locomotives  and  trains  of  the  railroad  company.  It  in- 
cludes every  employee  who,  when  injured,  was  perform- 
ing some  work  in  the  line  of  his  duty  directly  connected 
with  and  incident  to  the  use  and  operation  of  a  railroad. 
The  loading  and  unloading  of  oars  is  intimately  associ- 
ated with  and  directly  connected  with  the  operation  of  a 
railroad.  Plaintiff,  at  the  time  he  was  injured,  was  doing 
a*  part  of  the  work  necessarily  connected  with  the  oper- 
ation of  defendant's  trains.  He  was  helping  to  load  a  car 
with  piling  to  be  transported  to  another  part  of  defend- 
ant's  line  of  road,  and  this  work  was  inseparably  con- 
nected with  the  operation  of  the  defendant's  line  of  road, 
and  brings  this  case  within  the  spirit  of  the  statute.'' 

The  purpose  of  the  Act  of  1911  was  not  to  include  all 
the  employees  engaged  in  every  department  of  the  ser- 
vice. K.  C.  &  M.  Ry.  Co.  v.  Huff,  116  Ark.  461, 173  S.  W. 
419 ;  Ry.  v.  Ingram,  supra.  But  its  design  was  for  the 
protection  of  those  whose  work  exposed  them  to  those 
**  characteristic  dangers  peculiarly  connected  with  the 
operation  of  railroads  known  as  *  railroad  hazards.'" 
Peter  Johnson  v.  Great  Northern  Ry.  Co.,  104  Minn.  444, 
116  N.  W.  936. 

^^ Railroad  Hazards,"  in  the  sense  of  this  statute,  are 
those  peculiar  dangers  to  which  employees  are  exposed 
while  they  are  engaged  in  work  connected  with,  and  neces- 
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sary  to  the  operation  or  running  of  trains  over  a  line  of 
railroad.  In  Railway  Company  v.  Ingram,  supra,  we 
said:  **It  includes  every  employee  who,  when  injured, 
was  performing  some  work  in  the  line  of  his  duty  directly 
connected  with  and  incident  to  the  use  and  operation  of  a 
railroad.*'  The  facts  show  the  sense  in  which  the  words 
"use  and  operation  of  a  railroad '*  were  employed.  The 
words  **iise  and  operation  of  a  railroad'*  as  used  in  the 
opinion  relate  to  that  department  of  the  sendee  in  which 
employees,  at  the  time  of  their  injury,  are  actually  en- 
gaged in  the  running  of  trains  or  in  work  that  is  incident 
thereto  or  intimately  connected  therewith. 

It  would  ^be  a  difficult  task  to  determine  in  advance 
and  to  define  specifically  what  cases  may  fall  within  the 
purview  of  the  statute.  Each  case  will  depend  upon  its 
own  peculiar  facts  as  developed.  But  the  undisputed 
facts  of  the  present  record  show  that  Wiseman,  at  the 
time  of  his  injury,  was  engaged  in  the  work  of  repairing  a 
car  in  the  shops  at  MoGehee.  This  work  in  no  manner 
exposed  him  to  those  peculiar  hazards  which  are  incident 
to,  and  connected  with,  the  physical  use  and  operation  of 
a  line  of  railroad,  and  the  work  in  which  he  was  engaged 
did  not  bring  him  within  the  protection  of  Act  No.  88,  of 
the  Acts  of  1911,  as  construed  'by  us  in  Railway  Company 
V.  Ingram,  supra. 

In  Potter  v.  Chicago,  Rock  Island  &  Pacific  Ry.  Co., 
46  Iowa,  399,  it  was  held  that  the  liability  of  a  railway 
company  to  an  employee  injured  in  a  machine  shop  is  de- 
terminable by  the  common  law,  and  not  by  the  statute, 
since  such  employee,  within  the  meaning  of  the  statute, 
was  not  engaged  in  *Hhe  operation  of  a  railroad."  And 
in  Haihaway  v.  Illinois  Cent.  Ry.  Co.,  92  Iowa  337,  it  was 
held  that  an  engine  dispatcher  who  was  assisting  a  ma- 
chinist in  placing  a  spring  in  one  of  defendant's  locomo- 
tives was  not  engaged  in  work  **in  any  manner  connected 
with  the  use  and  operation  of  a  railroad"  within  the 
meaning  of  those  terms  as  employed  in  the  statute. 
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The  constmofcion  we  have  placed  upon  the  statute  is 
the  same*  as  if  the  above  terms  were  embodied  in  it  and 
were  used  in  the  eense  above  indicated.  The  court  erred 
in  its  ruHng  upon  the  instnictions. 

The  judgment  is  therefore  reversed  and  the  cause 
diflmissed. 


Sai^les  v.  SBcuBTrY  Bank  &  Tbust  Company. 
Opinion  delivered  June  21, 1915. 

1.  Bills  and  itoibs— oonsidebatton — pubohabk  <«  loan— question  or 
FACTT. — In  an  actlooi  on  a  noite,  of  which  the  holder  claimed  to  be  a 
hona  fide  holder  in  due  course,  the  issue  of  whether  the  note  was 
itaken  hj  ithe  holder  as  security  for  a  loan»  or  (by  way  of  purchase, 
Is,  under  the  evidence,  a  queertion  for  the  jury. 

2.  Bills  and  notes— oonsideration — notice. — ^^yhere  a  note  was  pre- 
sented to  appeUee  for  discount,  by  one  who  claimed  to  be  acting 
tar  the  payee,  there  was  nothing  to  put  the  appellee  up<m  notice 
that  the  note  was  execuied  without  consideration,  and  that  ^• 
dorsements  thereon  were  for  accommodation. 

Appeal  from  Clay  Circuit  Court;  W.  J.  Driver, 
Judge;  affirmed. 

STATEMENT  BY  THE  COTTBT. 

Appellee  brought  this  suit  against  the  appellants  on 
a  promissory  note  for  $1,155  payaible  to  the  order  of  M. 
W.  Cobbs,*  (bearing  interest  at  the  rate  of  10  per  cent  per 
annum  from  maturity  until  paid,  signed  by  the  Morton 
Mercantile  &  Handle  Company,  through  Wm.  M.  Isom, 
its  president  and  manager.  The  note  was  indorsed  by 
Rolfe,  Block,  Cobbs  and  R.  P.  Sallee.  The  appellee  al- 
leged that  it  purchased  the  note  in  good  faith  and  for 
value  prior  to  its  maturity,  in  due  course  of  business.  It 
alleged  that  the  note  was  past  due,  and  that  demand  had 
been  made  of  appellants  for  its  pay?ient,  and  they  had 
refused. 

The  appellants  answered.  The  answer  set  up  that 
the  maker  of  the  note  agreed  with  the  appellee  to  pay  in- 
terest in  advance  at  the  rate  of  10  per  cent  per  annum, 
and  a  bonus  of  $50  for  the  use  and  forbearance  of  said 

Digitized  by^OOQlC 


ABK.]        Salleb  V.  Secubity  Bank  &  Trust  Co.  485 

money;  that  the  payee  of  the  note  had  no  interest  in  it, 
and  only  permitted  the  note  to  be  made  payable  to  him  in 
order  to  carry  out  the  corrupt  agreement  made  by  tiie 
appellee  with  the  handle  company  through  its  president ; 
that  the  loan  was  made  by  the  appellee  to  the  handle  com- 
I>any  knowingly  and  intentionally,  with  the  corrupt  m- 
tentiion  to  receive  a  greater  rate  of  interest  than  10  per 
cent,  per  annum,  and  that  the  contract  was  therefore  void 
for  usury.  Appellants  also  denied  specifically  the  allega- 
tions as  to  the  p^nrcliase  of  the  note. 

Appellee  replied  to  the  answer,  in  which  it  set  up  in 
detail  the  circumst&nces  under  which  it  alleged  that  it 
purchased  the  note.  It  denied  that  it  had  any  knowledge 
whatever  that  Cobbs,  the  payee,  had  no  real  interest  in 
the  note.or  the  funds  (arising  therefrom,  but  stated  in  sub- 
stance that  it  purchased  the  note  at  an  agreed  discount  of 
$105,  in  the  usual  course  of  banking  business,  before  the 
maturity  thereof,  and  in  good  faith,  without  any  agree- 
ment whatever  to  make  a  loan  of  money  to  the  maker,  the 
handle  company,  land  reiterates  that  it  purchased  the  note 
as  the  property  of  the  payee. 

G.  O.  Light,  cashier  of  the  appellee  bank,  testified  in 
siAstance  that  the  note  in  controversy  was  first  presented 
to  him  for  discount  by  Wm.  M.  Isom,  who  purported  to 
represent  Cobbs.  He  told  Isora  that  he  would  buy  the  note 
if  Cobbs  would  take  $1,050  for  it.  Witness  objected  to  the 
note  in  the  form  it  was  first  presented  on  account  of  the 
name  of  the  original  payee  appearing  to  have  been  erased 
and  another  substituted.  Isom  requested  witness  to  fix 
up  a  note  payable  to  Cobbs,  which  witness  did.  Passing 
over  unnecessary  details  in  his  testimony,  it  suflBces  to 
say  that  the  witness  testified  that  at  the  time  of  the  nego- 
tiations there  was  no  conversation  between  witness  and 
Isom  about  lending  the  Morton  Mercantile  &  Handle  Com- 
pany any  money,  or  about  the  bank's  lending  Cotobs  any 
money.  The  proposition  came  to  witness  purely  as  a 
proposition  of  discount  from  M.  W.  Cobbs.  The  note  was 
payable  to  Cobbs,  and  nothing  was  said  about  borrowing 
or  loaning.    It  was  a  straight  sale  and  purchase.    The 
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matter  of  the  amount  of  the  discount  was  xmderstood  be- 
fore the  matter  was  closed.  Cobbs'  name  and  the  others 
appeared  upon  the  note  as  indorsers,  and  he  paid  out  the 
money  as  stated  on  Isom's  order.  He  xmderstood  that 
Cobbs  was  entitled  to  the  funds,  and  declined  to  pay  same 
out  except  on  his  order.  The  matter  was  closed  up  by 
witness's  check,  as  cashier,  based  upon  a  draft  drawn  by 
Isom  in  favor  of  the  Wynne  Bank,  accompanied  with  an 
order  from  Cobbs  to  pay  over  the  proceeds  to  Isom  or  his 
order. 

Witness  Cobibs  testified  on  behalf  of  appellants  sub- 
stantially -as  follows :  That  the  two  notes  had  been  made 
out  in  his  name  at  the  suggestion  of  Isom.  That  while 
the  note  in  controversy  was  noade  payable  to  him  (Cobbs), 
he  was  not  interested  in  the  proceeds.  He  denied  that  he 
ever  requested  or  directed  the  appellee  to  discount  the 
note  for  him,  or  to  have  anything  to  do  with  it.  He  un- 
derstood that  a  mortgage  was  to  be  given  in  his  favor,  and 
Isom  stated  that  he  was  going  to  sell  the  note.  He  signed 
the  order  for  the  appellee  to  pay  over  the  proceeds  of  the 
note  to  Isom. 

Witness  Sallee  testified  that  he  was  the  last  indorser. 
He  had  known  Isom  for  two  years,  but  was  unacquainted 
with  the  other  indorsers.  Isom  asked  witness  to  sign  the 
note,  and,  upon  being  informed  as  to  who  the  other  in- 
dorsers were,  he  agreed  to  do  so.  Witness  understood 
that  the  money  was  to  go  to  the  handle  company.  Wit- 
ness did  not  know  anything  about  Cobbs.  He  signed  the 
note  because  he  had  told  Isom  he  would  do  so. 

Witness  Isom  testified  that  the  first  note  he  presented 
to  the  appellee  bank  was  pay«aible  to  Cobbs.  He  told  the 
cashier  that  he  was  willing  to  discount  it  for  fifty  dollars 
in  addition  to  the  interest,  (but  the  cashier  declined  to  ac- 
cept it  because  the  note  was  defaced.  The  cashier  stated, 
however,  that  if  the  note  were  put  in  proper  shape,  the 
bank  would  arrange  to  handle  it.  *'A11  understood  that 
Cobbs  was  used  as  a  go-between.  The  last  note  was  made 
payable  to  him. '  *  Witness  informed  the  cashier  of  appel- 
lee that  Cobbs  was  not  worth  the  money,  and  that  he  wa5 


Digitized  by 


Google 


AKK.]        Sallee  V.  Security  Bank  &  Trust  Co.  487 

not  to  get  anything  out  of  it,  and  witness  was  much  sur- 
prised that  the  niortgage  was  drawn  in  Cobbs '  favor  when 
Cobbs  had  merely  been  used  as  a  go-between  for  accom- 
modation. Witness  told  the  cashier  that  the  money  re- 
ceived on  the  note  was  to  go  to  the  Morton  Mercantile  & 
Handle  Company.  He  further  stated  that  the  cashier  said 
to  him  that  the  bank  could  not  accept  the  note  payable  to 
the  bank  'because  in  that  shape  it  could  not  take  the  Mty 
dollars  bonus.  Continuing,  the  witness  says:  *'The  last 
and  first  notes  were  both  payable  to  Cobbs,  while  the 
second  was  payalble  to  the  bank.'* 

Light  testified  in  rebuttal,  denying  that  the  matter  of 
using  Cobbs '  name  as  a  go-between  was  discussed  between 
him  and  Isom,  and  further  denying  that  there  was  any- 
thing said  about  a  loan  or  'bonus  ibetween  them.  He  fur- 
ther stated  that  no  note  payable  to  the  bank  and  trust 
company  had  ever  been  presented  to  the  bank,  and  there- 
fore he  stated  that  it  could  not  be  true,  as  stated  by  Isom, 
that  the  second  note  was  payable  to  the  bank,  and  he 
therefore  says  they  could  not  have  refused  to  accept  such 
a  note,  because  no  such  note  was  presented. 

Witness  Sallee,  being  recalled,  corro'borated  the  tes- 
timony of  Isom  by  stating  that  he  had  indorsed,  at  the 
request  of  Isom,  a  note  for  $1,155,  payable  to  the  Security 
Bank  &  Trust  Company,  and  had  returned  same  to  Isom 
about  the  time  the  loan  was  being  negotiated.  But  he  fur- 
ther stated  that  he  did  not  know  whether  the  note  had 
ever  'been  presented  to  the  bank  and  trust  company.  The 
note  was  indorsed  by  Rolf e.  Block,  Cobbs  and  himself. 

The  appellants  asked  the  court  to  instruct  the  jury 
as  follows :  *  *  (1)  You  are  instructed  that  the  paying  and 
receiving  a  greater  rate  of  interest  than  10  per  cent,  per 
annum  as  a  loan  of  money  is  prima  facie  evidence  of  a  cor- 
rupt agreement,  notwithstanding  the  parties  to  the  loan 
acted  in  ignorance  of  the  law.  *'  The  court  refused  appel- 
lants' prayer,  and  they  duly  excepted. 

The  court  instructed  the  jury,  on  its  own  motion,  in 
eflfect  that  contracts  for  a  greater  rate  of  interest  than  10 
per  cent,  per  annum  were  void.  That  if  the  note  in  contro- 
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verey  was  made  as  the  result  of  a  corrupt  agreement  en- 
tered into  between  tiie  parties,  whereby  tiie  one  was  to 
pay,  and  the  other  to  receive  more  than  10  per  cent  per 
annnm  for  the  nse  and  forbearance  of  money,  that  the 
same  was  a  loan  and  nsurions  and  void;  that  the  bnrdra 
of  proving  usury  was  upon  those  who  alleged  it,  and  if  the 
jury  found  from  a  preponderance  of  the  evidence  that  the 
agreement  between  the  handle  company  and  plaintiff  was 
tha/t  the  note  sued  on  was  to  be  made  to  Oobbs,  and  that 
Cobbs  had  no  interest  in  the  note  or  the  proceeds  arising 
therefrom,  and  received  no  part  of  the  proceeds,  and  that 
it  was  so  understood  ^between  plaintiff  and  the  handle 
company,  that  this  would  only  constitute  a  cloak  or  cover 
for  a  usurious  agreement. 

Otiier  instructions  were  given,  presenting  to  the  jury 
the  issue  as  to  whether  the  transaction  evidenced  by  the 
note  in  suit  was  one  for  a  loan  of  money  or  a  sale  of  the 
note. 

The  only  ground  of  error  assigned  in  the  motion  for 
new  trial  in  the  ruling  of  the  court  upon  the  instructions 
is  that  of  the  court's  refusal  to  give  appellants'  prayer 
No.  1.  There  was  a  verdict  in  favor  of  the  appellee  for  the 
amount  of  the  note  and  interest.  Judgment  wias  entered 
in  its  favor  for  that  sum,  and  this  appeal  has  been  duly 
prosecuted. 

Holifield  &  Harrison,  KUlough  S  Lvnes  and  Block  S 
Kirsch,  for  appellants. 

1.  This  was  accommodation  paper.  Dan.  on  Neg. 
Inst.  (3  ed.),  §  189;  Tiedeman,  Bills  &  Notes,  §  54;  107 
Mass.  552.  If  such  note  is  sold  or  discounted  for  more 
than  10  per  cent,  the  transaction  is  usurious.  41  Ark. 
331;  Daniel  Neg.  Inst.  (3  ed.),  §  191;  Tiedeman,  Bills  & 
Notes,  §  54;  29  Am.  &  E.  Enc.  Law  (2  ed.),  477,  478;  25 
Am.  &  E.  Anno.  Oases,  886;  99  Am.  Dec.  251. 

R.  E.  L.  Johnson,  for  appellee. 

1.  No  question  of  accommodation  paper  was  raised 
below.    101  Ark.  95 ;  75  Id.  76 ;  88  Id.  189. 

2.  But,  if  it  had  been,  the  doctrine  does  not  apply 
here.    The  handle  company  was  the  maker  of  both  notes, 
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and  Cobbs  was  the  payee.  The  transaction  was  made 
with  Isom,  land  the  jury  has  settled  all  questions  of  fact 
under  proper  instructions.  Isom  was  Cobbs'  agent  in 
procuring  the  discount.   41  Ark.  331,  does  not  apply. 

3.  There  was  no  usury  in  the  matter.  91  Ark.  458, 
and  numerous  cases  cited.  Appellee  was  simply  an  inno- 
cent purchaser  for  value,  and  without  notice. 

Wood,  J.,  (after  stating  the  facts).  (1)  The  only 
issue  in  this  case  was  whether  or  not  the  appellee  acquired 
the  note  in  controversy  by  discoxmt  and  purchase  thereof, 
or  whether  or  not  appellee  acquired  the  same  by  an  agree- 
ment with  the  maker  thereof  for  a  loan.  This  issue,  as  to 
whether  the  appellee  purchased  the  note  or  obtained  the 
same  for  a  loan  of  money,  was  sharply  drawn,  and  there 
was  a  decided  conflict  in  the  evidence.  The  issue  was 
properly  sulhmitted  to  the  jury,  and  there  was  evidence  to 
sustain  their  verdict. 

The  court  did  not  err  in  refusing  appellants'  prayer 
for  instruction,  because  that  prayer  assumed  that  the 
transaction  in  evidence  was  a  loan  of  money  and  ignored 
the  testimony  on  behalf  of  the  appellee  tending  to  prove 
that  the  transaction  was  a  sale  of  the  note. 

Appellants  contend  that  the  note  in  controversy  was 
offered  to  appellee  for  discount  by  the  maker,  and  that 
this  fact  showed  that  the  indorsements  were  for  acconmio- 
dation;  and  that  inasmuch  as  the  discount  from  the  face 
value  was  greater  than  that  allowed  under  our  Constitu- 
tion and  statutes  for  a  loan,  the  same  was  therefore  usu- 
rious and  void.  To  sustain  this  contention,  appellants  rely 
upon  the  case  of  German  Bank  v.  DeShon,  41  Ark.  331. 
But  it  was  a  question  for  the  jury  as  to  whether  the  note 
in  controversy  was  offered  for  discoxmt  and  sale  by  the 
maker,  and  the  jury  have  settled  that  issue  in  favor  of  the 
appellee  upon  evidence  amply  sufficient  to  sustain  the  ver- 
dict. The  noaker  of  the  note  was  the  Morton  Mercantile 
&  Handle  Company,  and  Isom  was  the  president  of  that 
company.  But  the  testimony  on  behalf  of  the  appellee 
tended  to  show  that  Isom  was  not  proposing  to  discount 
the  note  for  that  company  at  all.    On  the  contrary,  the 
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testimony  of  the  appellee  *s  cashier  was  unequivocal  to  the 
effect  that  the  proposition  came  to  him  purely  as  one  of 
discount  from  M.  W.  Cohbs.  ^^Isom,''  said  he,  ** pur- 
ported to  represent  M.  W.  Cobhs.  The  note  was  jmyable 
to  Cohlbs,  and  nothing  was  said  about  borrowing  or  loan- 
ing or  bonus.  The  proposition  was  offered  to  sell  me  the 
note,  and  when  the  time  came  to  talk  business,  I  made  a 
price  that  I  could  not  give  more  tiian  $1,050  for  a  $1,155 
note.  If  Mr.  Cobbs  was  willing  to  take  that,  I  could  han- 
dle the  paper  for  him.  ^  ^  While  Isom  testified  that  he  told 
Light,  the  cashier  of  appellee,  that  he  was  trying  to  bor- 
row the  money  for  the  Morton  Mercantile  &  Handle  Com- 
pany, this  conflict  in  the  evidence  made  it  purely  a  ques- 
tion for  the  jury  as  to  whether  Isom,  in  the  negotiations 
with  the  appellee,  claimed  to  be  the  agent  of  Cobbs,  the 
payee  of  the  note,  or  the  agent  of  the  handle  company,  the 
msLker  thereof.  It  being  settled  in  favor  of  the  appellee 
that  Isom,  in  discounting  the  note  in  controversy,  held 
himself  out  as  the  agent  of  the  payee,  and  not  of  the  mar 
ker,  the  case  is  thus  clearly  distinguished  on  the  facts 
from  the  case  of  German  Bank  v.  Deshon,  upon  which  ap- 
pellants rely  for  a  reversal. 

In  that  case,  one  Fatherly  executed  his  note  for  the 
sum  of  $1,650,  bearing  interest  at  10  per  cent  per  annum, 
payable  to  his  own  order,  aild  which  was  indorsed  by 
Francis  E.  Ashley  and  A.  G.  DeShon.  The  note  was  exe- 
cuted and  indorsed  for  the  purpose  of  borrowing  money. 
After  the  note  was  indorsed  by  Ashley  and  DeShan,  Fa- 
therly discounted  the  same  for  the  sum  of  $1,608.75  to 
Blocher,  and  indorsed  and  delivered  the  note  to  him,  and 
paid  Blocher  in  addition  the  sum  of  ten  dollars.  Blocher 
thus  had  notice  that  the  note  had  been  indorsed  for  a^^com- 
modation,  and  that  it  was  being  negotiated  by  the  rnak^^ 
for  a  loan,  and  he  agreed  with  the  maker  Fatherly,  t^  take 
the  note  upon  Fatherly,  paying  him  in  addition  to  fch«  I*' 
per  cent.,  the  sum  of  ten  dollars,  making  a  greater  r^te  oi 
interest  than  that  allowed  to  be  taken  for  the  n^  ^^ 
money,  and  making  the  note  usurious  at  the  time  i^  ^^^ 
first  put  in  circulation.  Blocher  transferred  the  nc^te  to 
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the  German  Bank  for  value  without  notice.  The  bank 
brought  suit  against  the  maker  of  the  note  and  the  in- 
dorsers.  Usury  was  set  up  as  a  defense.  In  that  case 
there  was  a  verdict  and  judgment  declaring  the  trans- 
action usurious,  and  in  sustaining  the  judgment,  this  court 
said :  *  *  The  jury  evidently  found,  first,  that  the  note  sued 
on  was  transferred  and  delivered  to  Blocher  by  Fatherly 
in  consideration  of  a  loan  of  money;  secondly,  that  Fa- 
therly paid  Blocher  the  sum  of  ten  dollars  in  part  consid- 
eration of  the  money  loaned,  and  that  in  the  discount  of 
the  note  and  the  ten  dollars  there  was  paid  to  and  received 
by  Blocher,  pursuant  to  an  agreement  coeval  with  the 
loan,  more  than  ten  per  centum  per  annum  interest  for 
the  use  of  the  money  loaned/^ 

And  in  holding  that  the  facts  as  thus  found  by  the 
jury  constituted  usury,  the  court  further  said:  ** Where 
parties  to  a  contract  for  a  loan  knowingly  agree  to  pay 
and  receive  more  than  10  per  centum  per  annum  for  the 
use  of  the  money  borrowed,  this,  in  tiie  sense  of  the  law, 
is  a  corrupt  agreement.  If  it  be  the  real  intention  of  the 
parties  to  receive  or  reserve  a  given  rate  of  interest,  and 
that  rate  proves  to  be  usurious,  the  contract  will  be  void 
for  usury,  whether  the  parties  knew  the  interest  to  be 
usurious  or  not.  *  ♦  *  if  the  note  in  question  was  trans- 
ferred and  delivered  by  Fatherly  to  Blocher,  in  consider- 
ation of  money  loaned,  and  it  was  void  on  account  of 
usury  in  the  hands  of  Blocher,  it  was  likewise  void  in  the 
hands  of  the  German  bank,  notwithstanding  it  was  trans- 
ferred to  the  bank  for  a  valuaible  consideration  before  ma- 
turity, and  without  notice  of  the  usury.'' 

(2)  But  here  the  facts  were  entirely  different.  The 
*  jury  have  found,  and  were  warranted  in  finding,  that  the 
note  was  not  presented  to  the  appellee  for  discount  by  the 
maker,  ibut  that  it  was  presented  iby  one  who  claimed  to  be 
acting  for  the  payee.  Such  being  the  fact,  there  was  noth- 
ing to  put  appellee  upon  notice  that  the  endorsements 
were  for  accommodation,  and  that  the  note  was  executed 
to  Cobbs  without  any  consideration  therefor. 
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Learned  coxmsel  for  the  appellants  assume  that  the 
uncontroverted  evidence  shows  that  the  note  in  contro- 
versy was  presented  to  the  appellee  for  discount  by  the 
maker  thereof.  Hence,  they  contend  here  that  the  verdict 
and  judgment  should  have  «been  in  favor  of  the  appellants 
under  the  doctrine  of  the  case  of  Oerman  Bank  v.  DeShon, 
supra.  But,  as  we  have  shown,  this  is  a  misapprehension 
of  the  facts,  and  hence  the  doctrine  of  the  above  men- 
tioned case  has  no  application. 

The  trial  court  announced  the  law  applicable  to  the 
evidence  adduced  under  the  issue  presented,  in  conform- 
ity with  many  decisions  of  this  court  on  the  subject  of 
usury.  See,  Briggs  v.  Steele,  91  Ark.  458,  and  cases  there 
cited. 

The  judgment  is  correct,  and  it  is  therefore  affirmed. 


Scott  v.  McCraw,  Perkins  &  Webber  Company. 

Opinion  delivered  June  21,  1915. 

1.  Fraudulent  contstaivces — deed  fbom  husband  to  wife. — A  deed 
executed  iby  a  husband  to  his  -wife,  held,  under  tlie  evidence,  not 
to  be  fraudulent  as  to  creditoirs. 

2.  S^BULUDULBNT    CONYETANOES — ^DEED    OP    TBUST — ^HUSBAND    AND    WIPE.— 

Where  a<ppellant,  knowing  that  an  action  was  to  be  brought 
against  him,  executed  a  deed  of  trust  to  his  wife,  conveying  all 
his  pT<oiperty,  the  same  wiU  be  held  fraudul^it  as  to  a  Judgment 
creditor,  and  where  the  chancery  court  has  found  the  deed  of  trust 
to  be  fraudulent,  it  properly  should  order  the  sale  of  the  property, 
which  has  been  uncovered  by  the  decree,  to  satisfy  the  debt  due 
to  the  creditor. 

8.      FBAXJDUI-ENT  OONVETANCES — DBOBED— PAYMENT  OP  JUDOICENT. — WhCTC 

property  was  fraudulently  conveyed  in  fraud  of  creditors,  the 
chancery  court  may  order  the  same  sold  to  satisfy  the  debt,  but 
held,  the  allowance  of  a  period  of  but  five  days,  in  which  the 
debtor  might  v^  the  debt,  before  the  property  would  be  sold,  Ib 
unreasonaibly  short 

Appeal  from  Pulaski  Chancery  Court;  John  E.  Mar- 
tineau,  Chancellor ;  reversed  in  part  and  affirmed  in  part. 
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Baldy  Vinson,  S.  M.  WasseU  and  Miles  <&  WadCj  for 
appellants. 

1.  The  court  erred  in  vacating  the  deed  of  trust 
from  Doctor  Scott  to  his  wife.  There  was  no  testimony 
other  than  the  dex>osition  of  Mr.  Ketchmn^the  attorney  for 
appellee.  The  insolvency  of  Doctor  Scott  is  not  shown, 
■bnt  if  conceded,  the  decree  ehonld  <be  reversed  on  author- 
ity of  76  Ark.  252.  An  insolvent  husband,  when  justly 
indebted  to  his  wife,  may,  without  fraud,  prefer  such 
claim  to  that  of  other  creditors,  even  though  the  result  be 
to  deprive  other  creditors  of  the  means  to  satisfy  their 
daims.  The  burden  of  proof  was  on  appellee.  The  fraud 
must  'be  proven.  56  L.  R.  A.  817,  and  notes,  824.  The 
recital  of  a  consideration  in  the  conveyance  is  sufficient 
proof  of  consideration  xmtil  the  contrary  appears.  4  HI. 
App.  il2;  31  Md.  240;  116  Pa.  190.  Fraud  is  not  pre- 
sumed, and  a  conveyance  by  a  deibtor  to  his  wife  in  satis- 
faction of  a  bona  fide  debt  raises  no  inference  of  fraud. 
147  Ind.  417;  64  Mo.  239;  3  Md.  Chy.  167;  109  N,  C.  268. 
A  conveyance  of  real  estate  by  an  insolvent  husband  to 
his  wife,  in  fulfillment  of  an  agreement  to  repay  her  for 
real  estate  sold  belonging  to  her,  is  not  fraudulent  as  to 
creditors  in  the  absence  of  proof  of  fraudulent  intent  of 
both  grantor  and  wife,  or  knowledge  of  the  wife  of  the 
fraudulent  intent.  59  N.  T.  S.  R.  331;  112  N.  C.  180;  46 
Ark.  542;  74  Ark.  161;  56  Id.  259;  99  Id.  45;  110  Id.  354; 
109  Id.  151. 

2.  It  was  error  to  vacate  the  deed  to  Mrs.  Scott  for 
lot  10,  block  9.  The  true  and  equitable  title  to  this  has 
'been  in  Mrs.  Scott  all  the  time.    47  Ark.  111. 

3.  It  was  error  to  order  the  sale  of  the  property,  es- 
pecially on  such  short  notice.  1  Head  (Tenn.)  385;  18 
Gratt  (Va.)  739. 

Riddick  <&  Dobyns,  for  appellee. 

1.  Both  the  deed  of  trust  and  deed  were  fraudulent 
and  void  as  to  creditors.  20  Cyc.  450 ;  16  Id.  1064 ;  41  So. 
575 ;  116  Am.  St.  208 ;  65  S.  W.  722 ;  18  Am.  St.  894 ;  38  Id. 
656;  76  Ark.  252;  68  Id.  162;  42  S.  W.  183;  74  Ark.  161; 
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86  Id.  225 ;  56  Id.  73  ?  76  Id.  509 ;  96  Id.  531 ;  101  Id.  573 ;  73 
M174;25Pa.  Sup.  Ct.300. 

2.  There  was  no  error  in  ordering  the  property  sold. 
33  Ark.  328;  Ih.  454;  112  N.  W.  550;  64  Ark.  656;  76  Id. 
553. 

Smith,  J.  Appellee  was  the  plaintiflf  'below,  and  al- 
leged in  its  complaint  that  on  the  27th  day  of  March,  1914, 
it  recovered  a  judgment  against  appellant,  Dr.  S.  A.  Scott, 
for  the  sum  of  $2,303.29,  with  interest,  and  that  the  suit 
on  which  this  judgment  was  obtained  was  filed  on  the  16th 
of  June,  1913,  and  that  in  anticipation  of  the  filing  of  this 
suit.  Doctor  Scott  had  executed  a  volimtary  conveyance 
to  his  wife  to  lot  No.  10,  in  block  No.  9,  of  Sheldon's  Ad- 
dition to  the  city  of  Little  Rock.  The  date  of  the  deed  to 
Mrs.  Scott  was  October  21, 1913.  Before  the  date  of  the 
submission  of  this  cause,  the  complaint  was  amended  to 

allege  that  on  the day  of  June,  1913,  appellant 

Doctor  Scott  had  executed  a  deed  of  trust  in  favor  of  his 
wife  to  certain  other  property  there  described,  and  that 
this  conveyance  was  a  voluntary  one  ior  the  fraudulent 
purpose  of  enabling  appellants  to  cheat,  hinder  and  delay 
appellee  in  the  collection  of  its  just  demand  against  Doc- 
tor Scott. 

After  appellee  had  recovered  judgment  against  Doc- 
tor Scott  in  the  original  suit,  he  prosecuted  an  appeal  to 
this  court,  and  appellee  prosecuted  a  cross^ppeal,  and 
we  have  only  recently  handed  down  an  opinion  upon  tiiat 
appeal.  See  Scott  v.  McCraw,  Perkins  &  Webber  Co.,  119 
Ark.  133. 

Upon  the  trial  of  the  cause  brought  to  xmcover  the 
proi>erty  alleged  to  have  been  fraudulently  conveyed  by 
Doctor  Scott  to  his  wife,  and  for  her  use  and  benefit,  the 
court  found  that  the  said  deed  and  f he  deed  of  trust  were 
voluntary  conveyances  executed  for  the  fraudulent  pur- 
pose of  defeating  appellee  in  the  collection  of  its  judg- 
ment, and  it  was  there  decreed  that  if  said  judgment  was 
not  paid  within  five  days,  together  with  the  interest  and 
all  costs,  that  the  property  there  uncovered  should  be  sold 
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by  the  clerk  of  the  chancery  court  as  commissioner  named 
for  that  purpose. 

Appellants  complain  alike  of  the  action  of  the  court 
in  decreeing  said  conveyances  to  he  fraudulent,  and  of  the 
court's  action  in  decreeing  a  sale  of  said  land  by  the  com- 
missioner named  for  that  purpose,  and  it  is  now  urged 
that  in  no  event  should  said  lands  be  sold  by  the  commis- 
sioner of  the  court,  but  that  a  sale  thereof,  if  made  at  all, 
should  ibe  made  under  an  execution  duly  levied  upon  said 
proi>erty. 

(1)  We  think  the  court  erroneously  found  that  the 
deed  from  appellant  Scott  to  his  wife  for  the  said  lot  No. 
10,  block  9,  was  fraudulent.  The  facts  appear  to  be  that 
Doctor  Scott  had  but  little,  if  any,  property  of  his  own  at 
the  time  of  his  marriage,  but  that  his  wife  acquired, 
through  her  father,  a  very  valuable  estate.  That  the 
health  of  appellant's  wife  had  failed  and  she  was  brought 
to  Little  Rock  for  treatment,  whereupon  the  said  lot  which 
adjoined  the  homestead  was  purchased.  The  proof  ap- 
pears reasonably  certain  that  the  initial  cash  payment  of 
one-third  made  at  the  time  of  the  purchase  of  this  lot  was 
advanced  by  Mrs.  Scott's  father,  and  that  it  was  intended 
that  the  title  to  the  lot  should  -be  taken  in  her  name.  It 
also  appears  reasonably  certain  that  the  remaining  pay- 
ments were  made  with  funds  belonging  to  his  wife,  and 
be  testified  that,  although  these  remaining  payments  were 
made  after  the  deed  had  ibeen  taken  in  his  own  name,  it 
was  understood  and  aigreed  that  when  the  purchase  money 
had  been  paid,  and  the  vendor's  lien  for  the  purchase 
money  had  been  satisfied,  he  should  then  convey  said  lot 
to  his  wife,  and  that  he  did  so  convey  it  to  her  within  ten 
days  after  the  last  of  the  purchase  money  had  been  paid. 

■  (2)  But  the  facts  appear  to  be  otherwise  with  ref- 
erence to  the  lands  described  in  the  deed  of  trust,  which 
recited  that  it  had  been  executed  for  the  purpose  of  secur- 
ing an  ind^tedness  of  $16,000  due  by  appellant  to  his 
wife.    We  think  the  chancellor's  finding  that  this  con- 
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veyance  was  a  voluntary  one  and  was  executed  for  the 
purpose  of  putting  the  property  beyond  the  reach  of  ap- 
pellee is  not  contrary  to  the  preponderance  of  the  evi- 
dence. It  was  alleged  and  aximitted  that  appellant  Scott 
conveyed  in  this  deed  of  trust  all  of  his  property,  and  if 
the  conveyance  is  a  valid  one,  it  renders  him  wholly  in- 
solvent. Mrs.  Scott  owned  extensive  and  valuable  fann- 
ing land  in  Chicot  County,  Arkansas,  and  the  town  of 
Eudora  was  laid  oflf  on  her  land,  and  appellant  received 
large  sums  of  money  from  the  rent  of  these  lands  and 
from  the  sale  of  lots  in  the  town  of  Eudora.  Appellant 
bought  and  sold  real  property  on  an  extensive  scale,  and 
while  some  of  his  investments  proved  to  be  profitafble,  he 
lost  money  on  most  of  them.  During  this  time  appellant 
Scott  had  accounts  in  several  banks,  some  of  which  he 
kept  in  the  name  of  his  wife,  >but  all  of  these  accounts  were 
subject  to  his  check,  and  were  drawn  upon  in  the  name  of 
his  wife  by  him,  and  no  attempt  appears  to  have  been 
made  to  keep  any  separate  'account  of  the  money  received 
from  the  rent  or  sale  of  any  of  his  wife^s  property,  and 
there  is  nothing  to  indicate  that  the  use  which  he  made  of 
his  wife^s  money  was  intended  as  a  loan,  and  no  nates 
were  ever  given,  nor  was  there  other  evidence  that  these 
trau'sactions  were  loans,  althouglh  the  use  of  this  money 
extended  over  a  i>eriod  of  aibout  nine  years.  The  proof 
shows  that  on  the  5th  of  June,  1913,  an  attorney  repre- 
senting api)ellee  called  on  appellant  Scptt  at  his  home  in 
th«  city  of  Little  Eock,  and  deouanded  payment  of  the  sum 
due  appellee,  but  failing  to  get  satisfaction,  notified  ap- 
pellant Scott  that  suit  would  ibe  filed  against  him  at  onoe 
to  collect  the  account.  On  the  10th  of  June  thereafter,  the 
deed  of  trust  conveying  the  property  in  question  to  Mrs. 
Scott  was  filed  for  record  in  Chicot  County,  and  on  the 
18th  day  of  June,  thereafter  the  same  instrument  was  filed 
for  record  in  Pulaski  County.  And  while  the  proof  does 
not  show  the  value  of  the  property  so  conveyed,  it  is  ad- 
mitted that  it  embraced  everything  owned  by  appellant 
Scott. 
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In  the  case  of  Waters  v.  Merit  Pants  Co.,  76  Ark.  254, 
it  was  said : 

**It  is  settled  by  the  decisions  of  this  court  that  an  in- 
solvent huslband,  when  justly  indebted  to  his  wife,  may, 
without  fraud,  prefer  her  claim  to  that  of  other  creditors, 
and  make  valid  appropriation  of  his  proi)erty  to  pay  it, 
even  though  the  result  be  to  deprive  other  creditors  of  the 
means  to  satisfy  their  claims.  But  such  transactions  be- 
tween husband  and  wife  are  viewed  by  the  courts  with 
suspicion,  and  the  perfect  good  faith  of  the  transaction 
must  be  established  by  proof.  Where  the  wife  asserts,  as 
a  consideration  for  conveyance  of  his  property  to  her,  a 
claim  of  debt  against  her  insolvent  husband  for  money 
loaned  to  him  many  years  previous,  no  note  or  other  writ- 
ten evidence  of  an  agreement  to  repay  being  shown  to 
have  been  executed,  and  the  alleged  debt  having  become 
stale  by  long  lapse  of  time,  as  in  this  case,  her  bare  state- 
ment should  be  corroborated  by  some  other  evidence  of 
the  existence  of  a  valid  debt,  before  the  courts  can  accept 
it  in  support  of  the  conveyance.^' 

There  is  no  evidence  of  this  indebtedness  except  that 
of  appellant,  and  as  has  been  said,  there  was  no  note  or 
other  writing  evidencing  its  existence.  Appellant  dealt 
with  the  property  in  question  as  his  own,  and  it  formed 
in  part  at  least  the  basis  of  the  credit  extended  him.  Good- 
rich V.  Bagnell  Timber  Co.,  105  Ark.  9(f. 

Nor  do  we  think  any  error  was  committed  by  the 
court  in  ordering  the  sale  of  th^i  property  which  had  been 
uncovered  by  the  decree  of  the  court.  In  the  case  of  Mer- 
cJiants  <&  Farmers  Bank  v.  Harris,  113  Ark.  Ill,  it  was 
said: 

**The  chancery  court  having  acquired  jurisdiction  for 
the  purpose  of  setting  aside  the  fraudulent  conveyance, 
should  not  only  grant  the  relief  prayed  for  in  that  respect, 
but  should  proceed  to  enforce  the  lien  by  ordering  the  land 
in  controversy  sold  to  satisfy  the  judgment  in  favor  of  ap- 
pellant. The  chancery  court,  having  assumed  jurisdiction 
for  one  purpose,  will  retain  it  for  all  and  grant  all  the  re- 
lief, legal  or  equitable,  to  which  the  parties  are  entitled. 
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See  Apperson  v.  Ford,  23  Ark.  746 ;  Apperson  v.  Burgett. 
33  Ark.  328;  Cribbs  v.  Walker,  74  Ark.  104;  Dugan  v. 
Kelly,  75  Ark.  55 ;  Dickinson  v.  Arkansas  City  Imp,  Co,, 
77  Ark.  576.'^ 

(3)  We  think,  however,  that  an  unreasonably  short 
time  was  allowed  to  appellant  in  which  to  pay  the  judg- 
ment, and  that  under  the  circumstances  more  than  five 
days  should  have  t^n  allowed  for  this  purpose,  and  that 
the  decree  of  the  court  'below  must  be  reversed  on  that 
account.  Likewise,  the  decree  in  so  far  as  it  adjudges  the 
conveyance  of  the  said  lot  No.  10,  block  No.  9,  to  have  been 
fraudulent  is  reversed,  but  as  to  the  property  described  in 
the  deed  of  trust,  the  decree  is  aflfirmed.  The  cause  will 
be  remanded  with  directions  to  the  loourt  below  to  enter  a 
decree  in  accordance  with  this  opinion. 

McCuLLOCH,  C.  J.,  disqualified  and  not  participating. 


Security  Mutual  Life  Insubancb  Company  v.  Ltttlb. 
Opinion  delivered  June  28, 1915. 

1.  Contracts — ^void  oontba.ot — ^reoovebt  of  money  paid  theeeundeb.— 
Courts  wiU  not  aid  any  party  to  a  contract  which  is  void  as  against 
pubUc  poHcy,  either  to  enforce  its  pirovisions  on  the  one  hand,  or 
iby  i>ennitting  the  recovery  of  money  paid  in  the  performanoe  of 
its  conditions,  on  the  other. 

2.  Contracts — void  contract — ^beoovert  op  consideration. — AppeUeefl 
insured  the  lives  of  certain  persons  in  appellant  insurance  oom- 
ipany,  giving  notes  for  the  premiums,  which  notes  appeUees  paid. 
Held,  the  contract  between  the  parties  being  void  as  against  public 
policy,  appellees  having  no  insurable  interest  in  the  parties  whose 
lives  were  insured,  that  they  could  not  irecover  from  appellant  the 
amount  paid  out  as  premiums. 

Appeal  from  Benton  Circuit  Court;  J.  8.  Maples, 
Judge;  reversed. 

W.  N.  Ivie,  for  appellant. 

1.  The  complaint  shows  on  its  face  that  the  contracts 
out  of  which  this  litigation  developed  were  wagering  con- 
tracts and  contrary  to  public  policy.  It  is  the  settled  role 
that  where  a  contract  is  illegal  beisause  contrary  to  posi- 
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tive  law,  or  against  public  policy,  an  action  can  not  be 
maintained  either  to  enforce  it  directly,  or  to  recover  the 
value  of  services  rendered  under  it,  or  money  paid  on  it. 
47  Ark.  378 ;  91  Ark.  205 ;  81  Ark.  48 ;  112  Va.  780 ;  21  Am. 
&  Eng.  Ann.  Oas.  1088;  4  Id.  712,  714,  716;  9  Cyc.  546;  ^ 
Ark.  318,  322. 

2.  The  payments  were  voluntary,  with  full  knowl- 
edge of  all  the  facts,  and  for  this  reason  appellees  can  not 
recover.  102  Ark.  152;  49  Ark.  70;  70  Ark.  5;  72  Ark. 
552 ;  86  Ark.  178 ;  92  Ark.  306. 

Dick  Rice  and  Jeff  Rice,  for  appellees. 

1.  The  complaint  alleges  not  only  that  the  policies 
are  non-enforci'ble  (because  they  are  wagering  contracts, 
etc.,  but  also  thait  the  proposition  of  taking  out  these  poli- 
cies was  proposed  by  appellant 's  agent  and  executed  'by 
him,  and  that  appellees  a^ted  in  good  faith  in  the  transac- 
tion, executed  their  notes  for  the  first  year's  premium, 
which  were  sold  and  the  proceeds  thereof  were  received 
and  retained  by  the  appellant.  This  is  not  a  case  where 
the  parties  are  in  pari  delicto,  or  of  the  appellees  attempt- 
ing to  enforce  an  illegal  contract,  but  rather  an  action  for 
money  had  and  received,  as  appears  by  this  allegation 
of  the  complaint:  ** Plaintiffs  further  allege  that  the  de- 
fendant is  indebted  to  the  plaintiffs  in  the  sum  of 
$2,087.73,  which  was  received  bv  the  defendant  for  plain- 
tiff'fi  use.''  31  Ark.  385;  110  Ark.  578;  45  L.  B.  A.  243; 
75  N.  E.  941 ;  98  Ai^k.  52 ;  25  Cyc.  708 ;  70  N.  E.  258, 262 ;  64 
la.  101, 19  N.  W.  865 ;  27  Cyc.  874 ;  43  N.  T.  273. 

2.  Under  the  allegations  of  the  complaint  to  the 
effect  that  the  Arkansas  National  Bank  recovered  a  judg- 
ment against  the  appellees  on  the  notes,  which  was  after- 
wards affirmed  on  appeal,  the  question  of  voluntary  pay- 
ment passes  out  of  the  case.  Compulsory  payment  of  a 
judgment  can  not  be  classed  as  voluntary.  49  Ark.  70; 
27  Cyc.  866 ;  50  N.  E.  86 ;  18  S.  W.  260. 

Smith,  J.  This  cause  was  tried  in  the  court  below 
upon  an  agreed  statement  of  facts  from  which  it  appears 
that  on  and  prior  to  April  7,  1913,  the  appellees,  who 
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were  the  plaintiffs  below,  were  the  school  directors  for 
the  Special  Sdiool  District  of  Rogers,  Benton  County, 
and  in  order  to  provide  mesne  for  the  payment  of  bonds 
in  the  sum  of  $35,000.00,  issued  by  said  district,  they  took 
out  eighteen  policies  of  life  insurance  upon  the  lives  of 
young  men  residing  in  that  district  for  the  aggregate 
sum  of  $35,000.  The  amount  of  the  first  year 'a  premium 
on  all  of  said  policies  was  $1,674.20,  and  it  was  agreed 
at  the  time  of  issuing  these  policies  that  if  the  district 
did  not  have  the  money  with  which  to  pay  these  premiums 
that  the  agent  of  the  life  insurance  company  would  ac- 
cept the  note  of  said  district  for  the  premium,  endorsed 
by  appellees.  That  the  policies  were  issued  and  the  ap- 
pellees signed  two  notes  for  the  total  amount  of  the  pre- 
miums, eaoh  bearing  interest  at  the  rate  of  10  i>er  oeni 
per  annum  from  date  until  paid,  and  delivered  them  to 
the  agent  in  payment  of  said  premimn.  The  agreed 
statement  of  facts  further  recited  that  the  agent  en- 
dorsed and  sold  said  notes  before  maturity  to  the  Ark- 
ansas National  Bank,  of  Fayetteville,  and,  as  the  agent 
for  the  insurance  company  received  the  face  of  the  notes, 
a  large  part  of  which  was  jKaid  to  the  defendant  company. 
That  thereafter  the  bank  was  informed  by  appellees'  at- 
torney ttat  said  policies  were  void,  and  the  baidc  imme- 
diately made  a  written  demand  upon  said  insurance  com- 
pany for  the  return  of  said  money,  which  the  company 
refused  to  pay,  and  thereupon  the  bank  instituted  suit 
on  said  notes  against  appellees  and  the  insurance  agent, 
and  recovered  judgment  on  said  notes  against  appellees 
and  the  agent  for  the  face  of  the  notes  with  the  accrued 
interest.  That  said  insurance  policies  were  held  by  the 
Supreme  Court  to  be  illegal,  null  and  void,  as  contrary 
to  public  policy  in  the  case  of  Little  et  al  v.  Arkansas 
National  Bank,  of  Fayetteville^  105  Ark.  281,  for  the  rea- 
son that  said  school  district  and  appellees  had  no  insur- 
able interest  in  the  lives  of  the  young  men  on  whose  lives 
said  policies  were  issued.  That  appellees  had  'been  com- 
pelled to  pay,  and  have  paid,  the  amount  of  said  judg- 
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ment,  with  all  costs.  Appellees  now  sue  to  recover  this 
amoimt. 

It  appears  from  the  opinion  of  this  court  in  the  case 
of  Little  et  al.  v.  Arkansas  National  Bank,  113  Aiik.  72, 167 
S.  W.  75,  that  appellees  resisted  the  payment  of  these 
notes,  and  finally  paid  them  only  after  an  adjudication  by 
this  court  of  their  liability  to  the  bank  for  the  reason 
stated  in  the  opinion  in  that  case. 

Appellees  recovered  judgment  in  the  court  below  for 
the  entire  amount  paid  by  them,  and  this  appeal  ques- 
tions their  right  to  maintain  this  suit. 

The  former  opinions  in  this  case  have  decided  that 
the  notes  out  of  which  this  litigation  arose  were  void  as 
between  the  parties  thereto  because  it  was  based  upon  a 
consideration  which  was  held  to  be  in  contravention  of 
public  policy,  and  the  suit  to  recover  this  money  neces- 
sarily involves  an  inquiry  into  the  circumstances  under 
which  it  was  paid.  In  the  case  of  Martin  v.  Hodge,  47 
Ark.  378,  this  court  said : 

**The  test  to  determine  whether  a  plaintiflf  is  entitled 
to  recover  in  an  action  like  this  or  not,  is  his  ability  to 
establish  his  case  without  any  aid  from  an  illegal  transac- 
tion. If  Ms  claim  or  right  to  recover  depends  on  a 
transaction  which  is  malum  in  se  or  prohibited  by  legis- 
lative enactment,  and  that  transaction  must  necessarily 
be  proved  to  make  out  his  case,  there  can  be  no  recovery.  ^ ' 
See,  also,  Burks  v.  Harris,  91  Ark.  205 ;  Wood  v.  Stewart, 
81  Ark.  48. 

Appellees  insist  that  they  are  not  seeking  to  enforce 
any  right  growing  out  of  the  contracts  of  insurance.  But 
we  think  this  is  the  effect  of  their  action.  They  can  not 
recover  here  without  showing  circumstances  under  which 
the  money  was  paid,  and  when  this  is  done,  it  appears 
that  the  litigation  is  bottomed  upon  a  contract  which  was 
illegal  because  it  was  contrary  to  public  policy. 

In  the  case  of  Edwards  v.  Bcmdle,  63  Ark.  318,  a  con- 
tract was  made  for  the  sale  of  the  fixtures  of  a  post  office, 
in  which  the  vendor,  who  was  the  postmaster,  agreed  to 
resign  his  office  and  recommend  the  appointment  of  the 
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vendee  as  his  successor.  The  purchase  price  of  the  fix- 
tures was  paid,  but  there  was  a  subsequent  refusal  on 
the  part  of  the  vendor  to  perform,  whereupon  the  vendee 
sued  to  recover  the  money  paid  by  him  under  this  con- 
tract. In  that  case  it  was  held  that  the  contract  was  void 
because  its  subject-matter  was  contrary  to  public  policy, 
and  in  holding  that  the  vendee  had  no  right  to  maintain 
the  suit  it  was  said:  **The  court  can  not  lend  its  aid  to 
either  party  in  respect  to  any  claim  or  thing  involved  in 
such  a  contract. '* 

The  case  of  Roller  v.  Murray,  112  Va.  780,  is  anno- 
tated in  27  Am.  &  Eng.  Ann.  Oases,  1080,  where  an  ex- 
tensive case  note  is  found,  citing  many  authorities  on  this 
subject.  That  was  a  case  in  which  an  attorney  sued  for 
services  performed  under  a  contract  which  had  been  held 
to  'be  champertous  and  void  because  it  was  an  agreement 
by  lan  attorney  to  imdertake  to  carry  on  litigation  at  his 
own  risk,  or  without  cost  to  his  client,  for  a  share  of  the 
recovery.  Discussing  the  general  principles  involved  in 
the  right  to  maintain  such  a  suit,  it  was  said : 

**0n  the  other  hand,  it  is  also  well  settled,  as  a  gen- 
eral rule,  that  where  the  contract  is  illegal  'because  con- 
trary to  positive  law  or  against  public  policy,  an  action 
can  not  be  maintained  either  to  enforce  it  directly  or  to 
recover  the  value  of  services  rendered  under  it,  or  money 
paid  on  if 

Continuing,  the  court  quoted  from  9  Cyc.  546,  as  fol- 
lows: 

**  *The  law,  in  short,  will  not  aid  either  party  to  an 
illegal  agreement.  It  leaves  the  parties  where  it  finds 
them.  Therefore,  neither  a  court  of  law  nor  a  court  of 
equity  will  aid  the  one  in  enforcing  it  or  give  damages 
for  a  breach  of  it,  or  set  it  aside  at  the  suit  of  the  other; 
or  when  the  agreement  has  been  executed  in  whole  or  in 
part  by  the  payment  of  money  or  the  transfer  of  ofiher 
property,  lend  its  aid  to  recover  it  back.  The  object  of 
the  rule  refusing  relief  to  either  party  to  an  illegal  XJon- 
tract,  when  the  contract  is  executed,  is  not  to  give  validity 
to  the  transaction,  but  to  deprive  the  parties  of  all  right 
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to  have  either  enforcement  of,  or  relief  from,  the  illegal 
agreement.  •  •  •  Money  paid  under  an  agreement  which 
is  executed,  whether  as  the  consideration  or  in  perform- 
ance of  the  promise,  can  not  be  recovered  back  where  the 
I)arties  are  in  pari  delicto,  and  goods  delivered  or  lands 
conveyed  under  an  illegal  agreement  are  subject  to  the 
same  rule.*  " 

We  further  quote  from  that  case  as  follows : 
^^PoUoeik,  in  his  work  on  Contracts  (Wald's  Ed.), 
after  stating  the  general  rule,  that  money  or  property 
I>aid  or  delivered  under  an  unlawful  agreement  can  not 
be  recovered  back,  says,  that  'the  principle  proper  in  this 
class  of  cases  is  that  persons  who  have  entered  into  deal- 
ings foifl[>idden  by  law  must  not  expect  any  assistance 
from  the  law,  save  so  far  as  the  simple  refusal  to  enforce 
such  an  agreement  is  unavoidably  beneficial  to  the  party 
sued  upon  it.  As  it  is  sometimes  expressed,  the  court  is 
neutral  between  the  parties.' '' 

Accepting  the  view  of  the  law  that  the  courts  sjiould 
not  lend  their  aid  to  any  party  to  a  contract  which  is  void 
as  against  public  policy,  either  by  enforcing  its  provi- 
sions, on  the  one  hand,  or  by  permitting  the  recovery  of 
money  paid  in  the  performance  of  its  conditions,  on  the 
other,  we  must  hold  that  this  suit  can  not  be  maintained, 
and  the  judgment  of  the  court  below  will,  therefore,  be 
reversed  and  the  cause  will  be  dismissed. 


State  v.  Haller. 

Opinion  delivered  June  21,  1915. 

Labcent— aiomal — DESCRIPTION. — ^An  indictmenit  charge  defendant 
with  stealing  "one  cow  (Inill),  the  personal  (property  of  •  •  *." 
Held,  there  was  no  variance  between  the  indictment  and  prooC 
where  the  proof  showed  that  a  **l>uU"  was  the  subject  of  the  lar 
ceny,  that  the  word  "bull"  used  parenthetically  in  the  indictment, 
qualified  and  explained  the  meaning  of  the  word  "cow,"  and  shows 
that  it  was  intended  as  a  generic  term;  the  indictment  was  suffi- 
ciently clear  to  indicate  a  male  animal  of  the  kind  described,  and 
the  proof  therefore  conformed  to  the  allegations  of  the  indictment. 
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Appeal  from  Arkansas  Circuit  Court,  Southern  Dis- 
trict ;  John  L.  Ingram,  Special  Judge ;  error  declared 

Wm.  L.  Moose,,  Attorney  General,  and  Jno.  P. 
Streepey,  Assistant  Attorney  Oeneral,  for  appellant; 
J.  B.  Reed,  Prosecuting  Attorney,  and  Carmichad, 
Brooks,  Powers  <&  Rector,  of  counsel. 

1.  This  appeal  is  prosecuted  to  settle  the  law.  Is 
there  fatal  variance  between  the  allegation  in  the  in- 
dictment and  the  proof  t  We  think  not.  Our  statutes  are 
very  liberal  and  provide  that  no  indictment  is  sufficient, 
nor  is  the  judgment^  etc.,  affected  by  any  defect  not  preju- 
dicial to  the  substantial  rights  of  ttie  defendant.  Kirby's 
Dig.,  §  2229.  An  indictment  is  sufficient  if  it  states  tiie 
offense  in  ordinary  and  concise  language,  so  as  to  enaWe 
a  person  of  common  understanding  to  know  what  is  in- 
tended. Ih.,  %  %  2241-2-3.  The  word  ''cow''  often  in- 
cludes other  memlbers  of  the  same  species.  49  Cal.  67; 
55  Ala.  150;  39  Ala.  365;  31  Minn.  541;  16  Kans.  293;  11 
Gray;  211 ;  10  Ver.  433 ;  40  /rf.  641 ;  7  Iredell  210 ;  17  S.  W. 
745.  These  decisions  show  that  *'cow**  is  a  generic  term. 
See  also  34  Ark.  160,  and  60  Id.  218. 

2.  The  word  **buir'  in  parenthesis  qualifies  the 
meaning  of  the  sentence  which  precedes  it.  3  C.  C.  A 
440;  94  Ark.  400.  The  indictment  charged  the  larceny 
of  a  male  cow,  or  a  male  of  the  cow  family. 

No  brief  filed  for  appellee. 

MoCuLLOCH,  C.  J.  The  defendants  were  tried  under 
an  indictment  charging  the  crime  of  larceny  in  the  fol- 
lowing words:  **The  said  E.  C.  Haller,  L.  C.  Haller  and 
Emmett  McGraw,  in  the  district,  county  and  State  afore- 
said, on  the  20th  day  of  August,  A.  D.  1913,  one  cow  (bull), 
the  personal  property  of  E.  B.  Lafargue  and  Loyd  La- 
fargue,  did  unlawfully  and  feloniously  steal,  take  and 
carry  away  against  the  peace  and  dignity  of  the  State 
of  Arkansas.'' 

On  the  trial  of  the  case  the  proof  adduced  by  the 
State  tended  to  show  that  the  defendants  stole  a  bull,  the 
proi)erty  of  the  parties  named  in  the  indictment,  and  tiie 
court  gave  e  peremptory  instruction  in  favor  of  the  de- 
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fendants  on  the  ground  that  there  was  a  fatal  variance 
between  the  allegation  and  the  proof  oonoeming  the  de- 
scription of  the  property*  A  verdict  was  rendered  in 
defendants'  favor,  pursuant  to  the  instruction  of  the 
court,  and  the  State  has  appealed  from  the  judgment  ren- 
dered upon  the  verdict. 

The  pleader  evidently  intended  to  make  use  of  a 
generic  term  in  writing  the  word  cow,  and  it  is  so  un- 
derstood colloquially,  for,  as  mentioned  in  the  brief,  we 
often  hear  the  word  ** cow-pony''  or  **cow  doctor"  or 
"cow-man"  or  ** cow-puncher"  used  as  having  reference 
to  cattle,  meaning  it  as  a  generic  term.  Strictly,  speak- 
ing it  is  not  so,  for  Bos  is  the  generic  word  denoting  ani- 
mals of  that  kind.  Either  ox  or  cattle  is  also  generic.  But 
the  word  cow  is,  as  before  stated,  used  colloquially  as  a 
generic  term,  and  it  is  evident  that  the  pleader  in  this 
case  intended  it  in  that  sense.  That  is  made  manifest 
when  the  parenthetical  qualifying  word  **bull'*  is  consid- 
ered, and  the  use  of  that  word  evidently  was  intended  to 
specify  the  male  of  the  species.  When  both  words  are 
considered,  and  the  way  in  which  they  are  used,  there  can 
be  no  mistaking  the  meaning  of  the  pleader,  and  proof  of 
the  stealing  of  a  bull  accorded  with  the  allegation  of  the 
indictment.  The  word  **bull,"  used  parenthetically,  as 
it  was  in  this  indictment,  qualified  and  explained  the 
meaning  of  the  other  word  and  shows  it  was  intended  as 
a  generic  term. 

Our  statute  provides  that  an  indictment  shall  be  suf- 
ficient if  **the  act  or  omission  charged  as  the  offense  is 
stated  with  such  a  degree  of  certainty  as  to  enable  the 
court  to  pronounce  judgment  on  conviction,  according  to 
the  right  of  the  case"  (Kirby's  Digest,  §  2228) ;  and  if 
the  allegations  relate  the  facts  constituting  the  oflFense 
"in  ordinary  and  concise  language,  and  in  such  a  manner 
as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended."  (Kirby's  Digest,  §  2243). 

The  liberality  of  our  code  of  criminal  practice  is  il- 
lustrated in  the  decision  of  this  court  in  State  v.  Gooch, 
60  Ark.  218,  and  we  think  according  to  the  liberal  rule 
laid  down  in  that  case  the   indictment  was    suflBciently 
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dear  to  indicate  an  animal  of  that  kind  of  the  male  spe- 
cies,  and  that  the  proof  in  this  case  conformed  to  the  alle- 
gations of  the  indictment. 

The  acquittal  of  the  defendants  operates  as  a  bar  to 
any  further  prosecution,  but  the  error  of  the  trial  court 
is  hereby  declared. 


Tanner  v.  Johnson. 
Opinion  delivered  June  28,  1915. 

1.  PbIKOIPAL  and  8UBBTT — ELBC1T0N  OP  BBMBDT — DISCHAB6B   OF   SX7BETT 

— 8AIS  OF  CHATTELS. — Plaintiff  sold  a  team  of  horses  to  one  T., 
T.  griming  his  note  therefor,  and  plaintiff  retaining  title  until  the 
note  was  paid.  Before  paying  the  note  T.  sold  the  horses,  and  paid 
the  proceeds  of  the  sale  to  the  surety  on  his  note  to  the  plaintiff; 
plaintiff  then  brought  repHeyin  against  the  purchaser,  but  lost  the 
suit,  Held,  the  surety  could  not  then  resist  a  claim  for  payment  of 
the  note,  made  by  plaintiff,  on  the  ground  that  plaintiff  had  re- 
scinded the  contract  of  sale  by  suing  in  replevin;  the  surety  bar- 
ing received  the  proceeds  of  the  sale  could  not  be  damaged  by  the 
actton. 

2.  EhJccnoN  of  bemedibs — ^judgment — remedies  aoainst  different  per- 
sons.— Plaintiff  sold  horses  to  T.,  (retaining  tiUe,  and  taking  a  note 
from  T.,  with  a  surety  thereon;  T.  sold  the  horses,  delivering  the 
proceeds  of  the  sale  to  his  surety.  Plaintiff  then  brought  replevin 
against  this  purchaser,  but  lost  the  suit;  held,  the  bringing  of  thb 
(replevin  suit  was  not  such  an  election  of  remedies  as  would  pre- 
vent the  plaintiff  from  suing  on  the  note,  and  had  there  been  a 
judgment  in  the  replevin  suit,  it  would  not  have  been  res  adjudi- 
cata,  there  being  no  privity  of  contract  between  those  liable  on  the 
note,  cmd  those  sued  in  replevin. 

Appeal  from  Clay  Circuit  Court,  Western  District ; 
W.  J.  Driver,  Judge;  affirmed. 

STATEMENT  BY  THE  COURT. 

Appellant  Tanner  purchased  from  the  appellee, 
Johnson,  a  team  of  horses  and  executed  a  note  for  $225, 
bearing  interest  at  10  i>er  cent,  per  annum  from  date 
until  paid.  It  was  recited  in  the  note  as  follows:  **The 
title  to  stock  retained  till  note  is  paid.'* 

Tanner  was  a  tenant  on  Johnson  ^s  place  and  he 
claims  that  Johnson  had  sold  cotton  belonging  to  him 
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which  amounted  to  enough  to  pay  the  note.  Hence,  he 
sold  the  horses  which  he  had  -bought  from  Johnson. 
Some  time  after  this  (the  evidence  does  not  disclose  how 
long)  Johnson  brought  a  suit  in  replevin  before  a  justice 
of  the  peace  against  the  party  to  whom  Tanner  had  sold 
the  horses,  claiming  that  Tanner  had  not  paid  for  the 
same  and  that  he  (Johnson)  was  the  owner  thereof.  That 
suit  went  to  trial  and  resulted  in  a  verdict  in  favor  of  the 
defendant.  Thereafter  appellee  brought  the  present  suit 
in  a  justice  court  against  the  appellant  on  the  note  by 
filing  the  same.  Appellants  answered,  admitting  the  exe- 
cution of  the  note  and  made  their  answer  a  cross-com- 
plaint against  Johnson  and  prayed  for  judgment  against 
the  appellee.  They  set  up  that  they  had  been  released 
from  the  indebtedness  evidenced  by  the  note  because, 
prior  to  the  bringing  of  this  suit  appellee  had  elected  to 
rescind  the  sale  and  retake  the  property. 

On  the  trial  appellants  oflFered  to  prove  that  appellee, 
prior  to  the  institution  of  this  suit,  had  instituted  a  suit 
in  replevin  for  the  horses  for  which  the  note  was  given. 
The  api)ellee  admitted  the  truth  of  the  offered  testimony. 
Imt  objected  to  its  competency,  and  the  court  ruled  that 
the  testimony  was  incompetent.  This  ruling  is  the  only 
ground  urged  here  for  a  reversal  of  the  judgment  that 
was  returned  in  favor  of  the  appellee,  the  appellants  con- 
ceding that  the  verdict  of  the  jury  is  conclusive  and  that 
the  cause  should  be  affirmed  unless  the  court  erred  in  re- 
fusing to  admit  the  proffered  testimony.  Other  facts 
stated  in  the  opinion. 

0.  R.  Stewart  and  A.  8.  Tanner,  for  appellants. 

1.  It  was  error  to  admit  proof  of  appellee's  election 
of  remedies  and  in  sustaining  appellee's  objection  to  the 
admission  that  appellee  had  made  an  election  before  the 
institution  of  this  suit.  This  was  a  conditional  sale  and 
Johnson  had  the  right  of  election  of  remedies.  78  Ark. 
569;  91 /i.  319;  67  M  206. 

2.  An  election  was  made  by  the  first  suit  and  a 
waiver  resulted.    64  Ark.  213.  The  debt  was  cancelled. 
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F.  G.  Taylor  and  J.  L.  Taylor,  for  appellee. 

1.  After  Tanner  sold  the  horses  appellee  could  not 
bring  an  action  of  replevin  and  rescind  the  contract.  50 
Ark.  229. 

2.  The  proof  offered  of  election  cuts  no  figure  in 
the  case.  The  cases  cited  by  appellant  do  not  have  any 
bearing  on  the  case.  The  judgment  is  right  and  should 
be  affirmed. 

Wood,  J.,  (after  stating  the  facts).  Appellant  Stew- 
art was  surety  on  the  note  which  Tanner  executed  to 
Johnson  in  consideration  of  the  purchase  price  for  the 
horses,  of  which  Johnson  retained  title.  When  Tanner 
sold  these  horses  before  the  note  was  paid  he  turned  over 
the  proceeds  of  the  sale  to  Stewart.  Stewart,  therefore, 
is  not  damaged  and  is  not  in  an  attitude  to  resist  the  pay- 
ment of  the  note  nor  to  claim  that  appellee  Johnson 
elected  to  rescdnd  the  contract  evidenced  by  the  note  by 
instituting  the  suit  in  replevin  for  the  horses,  on  which 
he  had  retained  title. 

While  the  record  shows  that  Johnson  instituted  a 
suit  in  replevin  for  the  horses  and  that  a  verdict  was  re- 
turned against  him  and  in  favor  of  the  defendant  in  that 
suit,  there  is  nothing  in  the  record  to  indicate  the  ground 
upon  which  such  verdict  was  based,  and  nothing  in  the 
present  record,  as  abstracted,  to  show  that  final  judg- 
ment was  entered  against  Johnson  upon  that  verdict. 
Neither  of  the  appellants  here  were  parties  to  that  suit, 
and  even  if  a  judgment  had  been  rendered  there  it  could 
not  be  pleaded  here  as  res  ad  judicata  of  the  present  suit, 
nor  was  the  institution  of  the  suit  in  replevin  and  the 
mere  fact  of  the  rendering  of  a  verdict  in  favor  of  the 
defendant  in  that  suit  against  appellee  Johnson  any  evi- 
dence that  appellee  had  made  an  election  between  the 
remedies  which  he  had  on  the  contract  evidenced  by  the 
note  in  controversy.  These  remedies  were  either  to  sue 
the  appellants  in  replevin  to  recover  the  property,  if  they 
failed  to  deliver  the  same  to  the  appellee  on  demand  after 
the  note  became  due,  or  to  waive  title  to  the  property  and 
the  right  to  sue  for  the  possession  of  the  same,  and  in 
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lieu  thereof  to  treat  the  sale  as  complete  and  ask  for 
judgment  on  the  note. 

When  Tanner  sold  the  horses  and  possession  thereof 
was  delivered  to  a  third  party,  he  placed  it  ibeyond  the 
power  of  the  appellee  Jolmson  to  sue  him  (Tanner)  and 
Jhifi  surety,  Stewart,  for  the  possession  of  these  horses. 
They  can  not  set  up  that  a  suit  instituted  by  appellee 
Johnson  against  a  third  party  for  the  possession  of  the 
horses  was  an  election  between  remedies  that  Johnson 
had  agadnflt  them  on  their  note. 

It  is  conceded  that  the  verdict  of  the  jury  correctly 
•settled  the  issue  that  they  had  not  paid  the  note  sued  on. 
Nothing  in  this  record  discovers  on  what  grounds  as  be- 
fore stated,  the  suit  instituted  by  the  appellee  in  replevin 
was  determined  against  him.  Whatever  might  have  been 
those  grounds,  the  appellants  can  not  avail  themselves 
of  them  as  a  defense  to  the  present  suit,  and  the  doctrine 
of  the  election  of  remedies  has  no  appli-cation.  The  au- 
thorities cited  by  the  appellants  are  not  in  point.  In  all 
of  those  cases,  the  suits  in  whidh  it  was  held  that  there 
was  an  election  of  remedies  were  between  the  parties  to 
the  original  contract,  or  their  assignees;  there  was  a 
privity  of  contract.  In  this  case  it  is  not  pretended  that 
there  was  any  privity  of  contract  between  the  appellants 
and  the  parties  whom  the  appellee  sued  in  replevin  to 
recover  the  horses  which  appellant  Tanner  had  sold.  As 
against  the  appellants  the  appellee  has  never  sought  any 
remedy  except  to  recover  the  amount  due  on  their  note. 

The  court,  therefore,  correctly  ruled  that  the  prof- 
fered evidence  was  not  competent  as  a  defense  to  the  suit 
on  the  note.    The  judgment  is,  therefore,  aflSrmed. 


Wakin  v.  Wakin. 
Opinion  delivered  June  28,  1915. 

Witnesses — ^age — competency — ^undbbstandino  or  oath. — ^A  wit- 
ness wlio  is  nineteen  years  of  age  wlU  Ibe  piresumed  to  have  com- 
mon discretion  and  understanding,  until  the  contrary  appears. 
When  a  witness  by  his  testimony   shows    that   he   has   sufficient 
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natural  intelligence  and  had  sufficient  understanding  to  apprehend 
the  nature  of  an  oath,  ho  should  be  allowed  to  testify. 

2.  Witnesses — oompetbnct — ^discretion  of  coxnsT. — The  question  of  a 
minor's  comipetency  is  addressed  to  the  discretion  of  the  trial 
judge,  and  in  the  absence  of  a  clear  abuse  or  manifest  error,  tlie 
Judicial  didcretion  is  not  reviewaible. 

3.  Touts — ^inducing  bbeach  of  contbact.— One  H.  was  under  indict- 
ment, and  to  procure  his  release,  pending  trial,  A.  executed  a  ixmd 
to  the  State  conditioned  upon  ITs.  appearing  for  trial.  A.  pro- 
cured B.  adso  to  execute  the  bond,  mortgagring  certain  prop^ty  to 
B.  to  secure  him  from  any  loss.  One  W.  induced  H.  to  disap- 
pear. Held,  W.  was  liable  in  an  action  by  A.  for  resultant  dam- 
ages. 

Appeal  from  Miller  Circuit  Court ;  George  R.  Haynie, 
Judge;  affirmed. 

STATEMENT  BY  THE  COURT. 

Appellees  sued  the  appellant,  alleging  in  substance, 
that  one  Hamisey  was,  at  the  May  term,  1913,  of  the  dis- 
trict court  of  Bowie  County,  Texas,  in  seven  different  in- 
dictments, charged  with  the  illegal  sale  of  whiskey,  which 
was  a  felony  under  the  Texas  laws,  and  bail  was  fixed  in 
each  case  at  $100;  that  Hamisey  had  executed  'bond  for 
his  appearance;  that  the  appellee  Davis  Wakin  was  the 
step-father  and  appellee  Sarah  Wakin  the  mother  of 
Hamisey;  that  appellees  at  the  instigation  of  appellant 
procured  two  persons  named  Kuhl  to  become  surety  on 
Hamisey 's  bond,  and  in  order  to  indemnify  them  as  sure- 
ties on  the  bonds,  appellees  at  appellant  ^s  instigation,  exe- 
cuted and  delivered  to  the  Kuhl 's  a  mortgage  or  deed  of 
trust  on  a  "certain  brick  building  in  Texarkana ;  that  the 
bonds  constituted  a  contract  between  Hamisey  and  the 
Knhls  Iby  the  terms  of  which  Hamisey  was  to  appear  at 
the  district  court  of  Bow^e  County,  Texas,  and  in  case  of 
his  failure  to  do  so  the  Kuhls  had  contracted  to  pay  to 
the  State  of  Texas  the  amount  mentioned  in  the  bonds; 
that  by  reason  of  the  contract  of  indemnity  between  the 
Kuhls  and  the  appellees,  appellees  were  to  indemnify  the 
Kuhls  in  case  there  was  a  forfeiture  of  the  bonds  by 
Hamisey,  and  therefore  appellees  were  the  real  parties 
in  interest;  that  Hamisey  was  released  from  prison  upon 
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the  execution  of  these  'bonds,  and  that  the  appellant 
Wakin  conspired  with  him  to  have  him  leave  the  jurisdic- 
tion of  the  court  of  Texas  and  thereby  forfeit  his  bond ; 
that  he  did  leave  the  State  of  Texas  and  forfeit  his  bond ; 
that  api)ellee8  endeavored  to  apprehend  Hamisey  and  to 
bring  him  'before  the  court,  and  in  their  effort  they  neces- 
sarily expended  the  sum  of  $667.02 ;  that  from  June  15j 
1913,  when  Hamisey  fled,  until  Decemiber  1, 1913,  when  he 
was  apprehended,  api>ellees  had  suffered  a  loss  from  their 
business  in  their  efforts  to  apprehend  Hamisey  in  the 
sum  of  $1,000.00.  They  set  forth  that  they  had  expended 
in  all  $1,696.40,  which  represented  the  actual  damages 
they  had  sustained  by  reason  of  the  forfeiture  which  they 
allege  that  the  appellant  had  caused,  and  prayed  for 
judgment  in  that  sum,  and  for  $1,000.00  punitive  damages 
which  they  alleged  they  had  suffered  by  reason  of  appel- 
lant's  willful  act  in  inducing  Hamisey  to  leave  the  juris- 
diction of  the  Texas  court  and  to  forfeit  his  bond.  The 
answer  denied  the  allegations  of  the  complaint. 

The  undisputed  evidence  showed  that  the  bonds  were 
executed  in  the  manner  alleged  in  the  complaint ;  that  the 
Kuhls  were  sureties  on  the  bonds;  that  appellees  executed 
a  deed  of  trust  to  the  Kuhls  on  property  which  was  ample 
security  to  them  for  the  amount  they  were  obliged  to  i>ay 
in  case  of  a  forfeiture  of  the  bonds ;  that  the  deed  of  trust 
was  executed  to  secure  the  Kuhls  against  liability  'by  vir- 
tue of  becoming  sureties  on  the  bonds  of  Hamisey;  that 
judgments  of  forfeiture  were  taken  on  the  bonds,  and  that 
on  the  surrender  of  Hamisey  these  judgments  were  set 
aside,  and  that  the  costs  of  the  proceedings  were  $29.40. 

Appellees,  over  the  objection  of  appellant,  were  per- 
mitted to  read  the  deposition  of  Hamisey.  The  ground  of 
objection  urged  was  that  Hamisey  was  not  a  qualified  wit- 
ness. Hamisey  was  asked  if  he  understood  the  meaning 
of  an  oath  and  answered  that  he  did ;  that  he  xmderstood 
that  an  oath  meant  for  the  witness  to  swear;  that  it  meant 
for  him  to  swear  to  tell  the  truth.  He  was  asked  if  he 
swore  to  a  lie  what  the  result   would   be,   if   any,   and 
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answered,  *'I  don^t  know  what  the  result  would  be;  it 
would  ibe  life  in  the  penitentiary.*' 

The  testimony  of  Hamisey  tended  to  show  that  he 
was  19  years  of  age,  and  that  the  apx)ellee  Sarah  Wakin 
was  his  mother.  He  was  arrested  in  Texaikana  for  the 
illegal  sale  of  whiskey  and  was  placed  in  jail  on  t^t 
charge.  His  mother  fixed  up  his  4>ond  and  he  was  re- 
leased from  jaiL  He  came  back  to  Tezarkana,  Texas,  and 
stayed  with  his  mother  eight  or  nine  days.  He  had  no 
money.  In  Texarkana  IJhe  appellant  told  the  witness  that 
they  were  going  to  send  him  to  the  x)enitentiary  for  five 
years,  and  appellant  said  that  he  would  give  witness 
money  for  him  to  leave  town;  that  appellant  told  witness 
to  go  back  to  the  old  conntry;  told  him  to  see  a  certain 
party  in  New  York  who  would  give  him  money  to  go  to 
the  old  country.  Appellant  gave  witness  $25.00  and  told 
witness  to  see  appellant's  brother  (Jeorge,  when  he  got 
to  Little  Bock,  who  would  also  give  him  $25.00.  The  wit- 
ness left  that  night  and  went  to  Little  Bock  and  went  to 
see  appellant's  brother  George,  who  was  running  a  saloon 
for  appellant,  and  he  'bought  a  ticket  for  witness  to  St. 
Lonis  by  way  of  Memphis. 

Before  witness  was  placed  in  jail  at  Texarkana  he 
sold  whiskey  for  appellant  in  Texarkana,  Arkansas  and 
Texas.  The  appellant  delivered  the  whiskey  to  him  and 
he  sold  it  at  25  cents  a  pint. 

The  appellees  then  introduced  testimony  tending  to 
show  the  amoxtnts  that  had  <been  expended  by  them  in  en- 
deavoring to  procure  the  arrest  of  Hamisey  after  he  fled 
the  State  of  Texas.  It  is  not  contended  Iby  the  appellant 
that  the  sums  were  not  expended  by  the  appellee  in  an 
effort  to  secure  the  arrest  and  return  of  Hamisey  to  the 
State  of  Texas  in  order  to  have  the  forfeiture  set  aside. 

The  appellant,  in  his  testimony,  stated  that  he  was 
the  owner  of  a  saloon  in  Little  Bock,  run  by  his  brother, 
George  Wakin.  He  did  not  furnish  Hamisey  with  whis- 
key to  peddle  on  the  Texas  side  and  had  nothing  to  do 
with  the  making  of  his  bonds.    He  had  pleaded  guilty  in 
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seven  or  eight  cases  in  Miller  Ooxinty  for  taMng  orders 
for  intoxicating  liquors.  (George  WaMn  testified  that  ap- 
pellant did  not  tell  him  to  give  Hamisey  any  money. 

The  court  instriicted  the  jury  to  the  effect  that  if  ap- 
pellant did  induce  and  encourage  Hamisey  to  leave  the 
State  and  forfeit  his  bonds,  by  which  the  appellees  were 
damaged  as  alleged  in  their  complaint,  that  the  verdict 
should  be  in  their  favor,  and  instmicted  them  to  take  into 
consideration,  ia  measuring  the  damages,  the  expenses' 
that  the  appellees  had  incurred  in  procuring  the  arrest 
of  Hamisey  and  his  return  to  Texas,  and  any  costs  for 
which  they  were  liable  on  account  of  the  forfeiture  pro- 
ceedings. 

There  was  a  general  objection  to  this  instruction, 
which  was  overruled.  The  ax>pellant  requested  a  per- 
emptory instruction,  which  was  overruled. 

The  jury  returned  a  verdict  in  favor  of  the  appellees 
in  the  sum  of  $349.96.  Judgment  was  rendered  in  their 
favor  for  this  amount  and  ajypellant  has  dxdy  prosecuted 
this  appeal. 

M.  E.  Sanderson  and  John  N.  Cook,  for  appellant. 

1.  iSam  Hamisey  was  incompetent  to  testify ;  he  did 
not  understand  the  dbHgation  of  an  oath,  and  had  no 
knowledge  of  a  place  of  rewards  or  puiiishment.  25  Ark. 
92;  93  Id.  138;  109  M  345. 

2.  The  contract  was  not  made  for  the  benefit  of  ap- 
I)ellants,  and  they  were  strangers  to  it,  and  the  breach 
of  it  was  not  the  proximate  cause  of  the  injury.  They 
could  not  sue  on  it.  43  S.  E.  419;  60  S.  W.  1058.  The 
money  they  spent  was  to  protect  the  bondsmen,  but 
their  liability  to  the  ^bondsmen  was  in  no  way  connected 
with  the  liability  of  the  bondsmen  to  the  State  of  Texab. 
98  Cal.  578 ;  15  S.  W.  57 ;  43  S.  W.  419 ;  66  Ark.  68.  As  to 
remoteness  and  non-liability  see  56  Ark.  279;  55  Id.  510; 
76  Id.  430. 

3.  Appellees'  attorney's  closing  argument  was 
clearly  improper. 
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Louis  Josephs,  R.  P.  Borough  and  WiU  Steel,  for 
appellees. 

1.  Sam  Hamisey  was  a  ooini)eteiit  witness.  93  jaxiL. 
158;  25  Id.  92. 

2.  The  ibreach  of  the  oontrad;  was  the  proximate 
cause  of  the  injury.  Persons  who  aid  another  to  violate  a 
oontracty  even  with  a  stranger,  to  his  injury,  are  liable. 
86  Ark.  130;  38  Cyc.  508;  64  Ark.  221. 

3.  The  objection  to  the  argument  of  attorney  is 
frivolous.    But  if  improper,  it  was  harmless. 

Wood,  J.,  (after  stating  the  facts).  (1)  Sam  Hami- 
sey was  19  years  of  age.  It  must  therefore  »be  presmned 
that  he  had  common  discretion  and  understanding  until 
the  contrary  appears.  There  is  nothing  in  the  record  to 
show  to  the  contrary.  But  his  testimony  does  show  that 
he  had  sufficient  natural  intelligence  and  had  sufficient 
understanding  to  apprehend  the  nature  and  effect  of  au 
oath.  When  such  is  the  case,  a  witness  should  be  allowed 
to  testify.    See  Flanagin  v.  State,  25  Ark.  92. 

(2)  The  question  of  this  witness^  competency  was 
addressed  largely  to  the  discretion  of  the  trial  judge,  and 
**in  the  a'bsence  of  clear  abuse  or  manifest  error  the  ju- 
dicial discretion  is  not  reviewable.'^  Crosby  v.  State,  93 
Ark.  158. 

The  presumption  of  competency  was  not  overcome 
'by  an  examination  of  the  witness  touching  "his  sense  of  a 
moral  responsibility  to  tell  the  truth  under  oath,  and  noth- 
ing was  elicited  tending  to  show  that  the  witness  did  not 
understand  that  he  was  under  a  moral  as  well  as  a  legal 
obligation  to  tell  the  truth  under  oath.  The  court  did  not 
err  therefore  in  admitting  his  testimony. 

(3)  The  appellant  contends  that  the  court  should 
have  given  a  peremptory  instretion  in  his  favor.  He  con- 
tends that  appellees  were  wholly  disconnectea  with  the 
contract  which  they  alleged  was  broken  and  that  a  viola- 
tion of  the  contract  by  Hamisey  was  not  the  proximate 
cauBe  of  any  damage  to  thent  In  Mahoney  v.  Roberts, 
86  Ark.  130,  we  held:  "That  persons  who  aid  another  to 
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violate  a  contract  with  a  stranger,  whether  for  the  pur- 
pose of  injuring  the  latter  or  for  the  purpose  of  ohtain- 
ing  some  'benefit  <for  themselvee  at  the  latter 's  exp^ise, 
to  his  injury,  are  guilty  of  an  actionalble  wrong  and  are 
liable  for  damages.'' 

The  contract  between  Hamisey  and  the  Kuhle  and 
the  State  of  Texas,  evidenced  by  the  4>onds  and  the  con- 
tract between  the  Knhls  and  appellees  were  so  interre- 
lated that  a  violation  of  the  obligations  of  the  (bond  by  a 
failure  of  Hamisey  to  make  hie  appearance  necessarily 
matured  the  liabilities  of  the  appellees  to  the  Kuhls  under 
the  mortgage.  The  testimony  tended  to  show  that  the 
appellant  and  Hamisey  knew  that  these  contracts  were 
made  at  the  same  time,  and  that  they  knew  the  purpose 
of  both  contracts.  Therefore,  when  appellant  induced 
Hamisey  to  violate  the  provisions  of  'his  ^bonda,  as  the 
jury  were  warranted  in  finding,  this  violation  was  the 
proxknate  cause  of  the  damage  which  the  appellees  sus- 
tained by  reason  of  the  violation  of  such  (bond  and  for 
which,  under  the  doctrine  in  Mahoney  v.  Roberts,  supra, 
the  appellant  was  liable.  The  instructions  of  the  court 
were  therefore  correct. 

We  have  considered  the  objection  urged  to  certain 
remarks  of  counsel  and  find  no  reversible  error  in  the 
roMng  of  the  court  concerning  the  same,  and  we  do  not 
deem  them  of  sufficient  imx>ortance  to  set  forth  in  the 
opinion. 

The  judgment  ie  correct  and  it  is  accordingly  af- 
firmed. 

McCuLLOCH,  C.  J.,  (dissenting).  The  majority  of  the 
judges  hold  appellants  liable  in  this  case  upon  the  doc- 
trine that  a  i)erson  who  induces  one  of  the  parties  to  a 
contract  to  break  it  is  liable  to  the  other  party  for  any 
daanages  resulting  from  euch  breach.  That  doctrine  was 
first  announced  by  one  of  the  English  courts  in  the  case 
of  Lumley  v.  Ch/e,  2  El.  &  Bl.  216,  and  has  since  been  fol- 
lowed by  a  great  many  of  the  courts  in  England  and 
in  America.  It  was  followed  by  this  court  in  the  case  of 
Mahoney  v.  Roberts,  86  Ark.  130.    It  is,  I  think,  pushing 
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thjB  doctrine  too  far  to  apply  it  to  the  facts  of  the  present 
case.  It  has  never  >been  applied  except  in  cases  where 
one  of  the  parties  to  an  express  contract  was  induced  to 
ibreak  the  contract.  It  is  unsafe  to  carry  it  to  the  extent 
of  holding  that  liability  is  created  by  inducing  one  to 
;^reak  an  implied  contract,  for  there  is  always  an  implied 
(contract  to  discharge  a  legal  duty,  and  to  carry  the  doc- 
le  far  enough  to  apply  to  contracts  of  that  sort  would 
too  remote.  There  was  no  contract,  either  express  or 
iplied,  between  appellees  and  Hamisey  for  the  latter  to 
t>reak.  Hamisey  made  no  express  contract  with  any  one, 
lot  even  with  the  Kuhls,  the  sureties  on  his  «bond.  If  any 
contractual  rights  between  the  two  existed,  it  was  merely 
an  implied  contract.  Bait  the  only  contract  which  appel- 
lees entered  into  was  with  the  Kuhls,  and  that  was  a  i>er- 
sonal  one  to  indemnify  the  latter  against  loss  on  the  bond 
which  they  executed  for  Hamisey 's  appearance.  There 
being  no  contract  between  appellees  and  Hamisey,  the 
doctrine  of  the  cases  jnst  referred  to  has  no  application. 

Api)ellant^s  alleged  condnct  in  inducing  Hamisey  to 
run  away  did  not  cause  a  breach  of  any  contract  with  ap- 
pellees. That  conduct  was  entirely  too  remote  to  be  the 
subject-matter  of  an  action  sounding  in  tort.  One  of  the 
decisions  of  this  court  is,  I  think,  in  point  on  that  ques- 
tion. In  Gerson  v.  Slemons,  30  Ark.  50,  this  oooirt  held 
(quoting  from  syllabus)  that  **  Where  two  persons  con- 
tract with  reference  to  an  event  that  is  contingent  upon 
the  act  of  a  stranger,  the  latter  can  not  be  held  liafble  for 
damages  resulting  from  a  failure  of  the  contract,  though 
it  may  have  grown  out  of  his  omission  to  perform  the  act 
uxx)n  which  the  contingency  depended. '*  Now,  the  appli- 
cation of  that  decision  to  the  facts  of  the  present  case  is 
this :  Hamisey,  by  running  away,  did  not  render  'himself 
liable  to  the  appellees,  even  though  the  loss  resulted  by 
his  omission  to  appear  according  to  the  terms  of  his  bond. 
It  follows,  therefore,  that  if  Hamisey  himself  would  not 
be  liable,  a  fortiori,  appellants  would  not  be  liable  for  in- 
ducing bJTn  to  run  away. 
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The  question  of  remoteness  is  illustrated  'by  a  de- 
cision of  the  Massadmsetts  court  'which  I  thii&  is  in  point. 
Anthony  v.  Slaid,  11  Met.  (Mass.)  290.  The  plaintiff  in 
that  case  was  the  contractor  for  the  supx>ort  of  the  poor 
of  a  certain  town  and  sought  to  recover  damages  from  the 
defendant  on  the  grounds  that  the  latter^s  wife  (for  whose 
acts  he  was  responsible)  had  assaulted  and  injured  one 
of  the  town  paupers,  thereiby  increasing  the  expenses  of 
the  plaintiff  in  performing  his  contracts  The  court,  in 
denying  liability,  said :  *  *  It  is  not  by  means  of  any  natural 
or  legal  relation  between  the  plaintiff  and  the  party  in- 
jured, that  the  plaintiff  sustains  any  loes  by  the  act  of  the 
defendant's  wife,  but  by  means  of  the  special  contract  by 
which  he  had  undertaken  to  support  the  town  paui)ers. 
The  damage  is  too  remote  and  indirect.  If  such  a  prin- 
ciple be  admitted,  we  do  not  see  why  the  consequence 
would  not  follow,  as  stated  in  the  argument  for  the  de- 
fendants, that  in  a  case  where  an  assault  is  committed, 
or  other  injury  is  done  to  the  person  or  property  of  a 
town  pauper,  or  of  an  indigent  i)erson,  who  becomes  a 
I)auper,  the  town  might  maintain  an  action,  with  a  per 
quod,  for  damages." 

Another  reason  why  appellees  are  not  entitled  to  re- 
cover is  that  appellees  were  not  required  to  make  good 
their  bond  of  indemnity  by  paying  the  amount  thereof. 
Their  damage  accrued  by  reason  6t  expenses  incurred  in 
bringing  Hamisey  back,  so  that  there  would  «be  no  liabil- 
ity on  the  bond.  That  state  of  the  case  renders  the  al- 
leged wrongful  act  of  appellants  still  more  remote  from 
plaintiff's  injury  and  stUl  further  lessens  ground  for  lia- 
•bility. 

I  am  unable  to  bring  myself  to  the  conclusion  that 
there  is  any  liability  in  this  case,  and  I  therefore  record 
my  dissent. 
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Baldwin  v.  State. 

Opinion  delivered  July  5,  1915. 

1.  Appeal  and  mBOBr— tebdict  of  jttbt — oonclusivknsss  on  appeal. — 
Where  tlhe  recotrd  ooatains  evidence  which  is  legally  euAcient  to 
eustain  a  verdict,  the  verdict  will  not  be  disturbed  on  appeal,  onleas 
It  appeara  that  errors  of  law  have  occurred  which  may  have  <^ 
erated  to  the  prejudice  of  the  losing  paity. 

2.  CuMiiTAL  LAW — OONTINX7ANCB8. — Where  defendants  were  arrested  on 
Maroh  12,  1915,  and  lodged  in  jail,  being  indicted  on  March  29, 
1M6,  the  trial  court  will  noit  be  held  to  have  aftnised  its  diaoretlon. 
in  refusing  to  grant  defendants  a  postponement,  when  their  caaoo 
were  called  for  trial  on  Ajpril  1,  ISlfi. 

8.  Continuances — absent  witnesses — discbetion  of  ooubt. — ^Where  a 
continuance  for  five  days  was  asked,  in  a  criminal  prosecution  on 
account  of  absent  witnesses,  where  the  testimony  sought  to  be  in- 
troduced was  merely  cumulative,  the  trial  court  will  not  be  held  to 
have  committed  error  in  refusing  it 

4.  TbIAL — OBOSS-BXAMINATION — ^DISCBETION     OF     00X7BT. — ^ThS    OZtent     Of 

cross-examination  of  a  witness  is  in  some  measure  within  the  con- 
trol and  discretion  of  the  trial  court;  it  is  the  duty  of  the  trial 
judge  to  see  that  it  is  not  unduly  prolonged,  nor  that  useless  and 
Immaterial  questions  are  asked,  nor  that  questions  relating  to  un- 
disputed matters  are  repeated. 

5.  EvmsNCB — opinion  testimony — ^admissibilitt. — In  a  prosecution  f6r 
a  bank  robbery,  it  was  not  improper  for  the  oouit  to  refuse  to  per- 
mit the  answering  of  the  question,  "In  that  country  is  fifteen  or 
twenty  miles  regarded  as  a  great  distancer*  The  same  calling 
merely  for  the  opinion  of  the  witness  on  a  matter  which  could  be 
shown  by  more  direct  and  definite  statements  of  fact 

6.  EhriDBNCB— CHABACTEB  of  defendant — CBIKINAL  PBOBECX7TIION. — In  a 

prosecution  of  defendant  for  the  crime  of  bank  roUbery,  it  mm 
proper  to  exclude  the  following  question  asked  by  defendant's  coon- 
sel  on  the  issue  of  defendant's  reputatiim  and  chaiacter,  '^Btm  there 
been  anything  in  his  conduct  as  a  peaceable,  law-abiding  man,  that 
has  caused  it  to  be  discussed?" 

7.  Appeal  and  bbboe — ^exclusion  of  testimony — pbbjxtdiob,  bhowh 
HOW.— Ck>unsel  for  appellant  asked  witness  a  certain  queedon, 
wbich  the  court  refused  to  permit  him  to  answer,  and  counsel  ex- 
cepted to  the  ruling  of  the  court  assigning  it  as  prejudicial  error. 
Held,  it  not  appearing  from  the  record  what  the  appellant  expected 
the  answer  of  the  witness  to  be,  that  the  prejudicial  effect  of  tbm 
ruling  of  the  court  wae  not  shown. 
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8.  Appeal  and  ebbob-heyideitgb— impbopes  question — ^n^gativb  an- 
8WBB.— 'In  a  criminal  proeecution,  the  court  permitted  the  prtKeen* 
tion  to  <reoall  a  •wltneas*  and  to  ask  him  If  he  had  not  stated  certain 
things  wUh  reference  to  the  Identity  of  the  accused  and  the  person 
committing  the  crime;  held,  there  was  no  pirejudice  in  asking  ths 
question,  when  the  witness  answered  it  in  the  negative. 

9.  TBIAL— IMPBOPEB  ABOUICENT — ^BEHOVAL  OF  PBEJUDIGE. — ^ThO  prejudloe 

arising  from  Improper  argument  and  remarks  of  counsel  may  be 
o^moved  ihy  a  proper  admonition  1>y  the  court  to  (the  Jury. 

10.  ObIHINAL  law — AMOTION  FOB  NEW  TBLAL — HEIGHT  OF  DEFENDANT  TO  AT- 

TVND  HEABiNG. — ^Tho  provleions  of  the  Constitution  and  the  statutes* 
relating  to  the  right  of  the  accused  to  be  present  at  all  stages  of 
his  trial*  relate  merely  to  the  trial  itself,  and  as  a  trial  ends  with 
the  yerdlct  o^the  jury,  there  is  no  denial  of  the  constitutional  or 
statutory  right  in  heaoring  and  considering  the  motion  for  a  nerw 
trial  in  the  absence  of  the  d^endant  himself. 

Appeal  from  Sevier  Circuit  Court;  Jefferson  T.  Cow- 
ling, Judge ;  affirmed. 

Geo.  W.  Richardson,  A.  D.  DuLaney  and  Otis  Wingo, 
for  appellant. 

1.  A  continuance  should  have  been  granted ;  defend- 
ants were  unduly  hastened  to  trial.   94  Ark.  545. 

2.  The  evidence  is  legally  insufficient  to  support  the 
verdict. 

3.  An  alibi  was  proven. 

4.  The  court  erroneously  excluded  testimony  ma- 
terial to  the  defense.    Kirby's  Digest,  §  3135. 

5.  The  remarks  of  the  Staters  counsel  were  preju- 
dicial. 

Abe  Collins,  prosecuting  attorney,  for  appellee. 

Argues  the  facts  and  contends  that  the  evidence  is 
ample  to  sustain  a  conviction,  and  that  there  are  no  er- 
rors of  law. 
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Wm.  L.  Moose,  Attorney  General,  and  John  P. 
Streepey,  Assistant,  for  appellee. 

1.  The  continuance  was  properly  refused.  60  Ark. 
161-7;  108  Ark.  594;  118  Ark.  402-9;  79  Id.  594;  82  Id. 
203 ;  86  Id.  317 ;  89  Id.  46 ;  100  Id.  149 ;  103  Id.  119. 

2.  The  evidence  fully  sustains  the  verdict.  109  Ark. 
130;  76.  138. 

3.  There  was  error  in  excluding  testimony.  80  Ark. 
201;  86  Id.  108. 

4.  There  were  no  prejudicial  remarks. 
McCuLLOcH,  C.  J.    The  defendants,  Hood  and  Jim 

Baldwin,  were  convicted  of  ro<bbing  the  Bank  of  Gillham, 
a  banking  institution  in  the  town  of  Gillham,  in  Sevier 
Coimty,  Arkansas.  The  defendants  are  brothers,  and  re- 
side in  the  State  of  Oklahoma,  about  seventy  or  seventy- 
five  miles  from  Gillham,  and  a/bout  ten  miles  from  the 
town  of  Bismark,  Oklahoma.  The  bank  robbery  occurred 
about  10:30  o^clock  in  the  morning  of  Wednesday,  March 
3,  1915,  the  president  of  the  bank.  Dr.  B.  E.  Hendricks, 
and  Noah  Rodgers,  the  booHceeper,  and  a  Mr.  Sinclair 
being  in  the  bank  at  the  time.  It  was  a  very  dark,  rainy 
day,  and  at  that  particular  hour  the  rain  was  pouring 
down  in  torrents.  Two  men  walked  into  the  bank,  and 
when  they  approached  the  cashier  ^s  window,  Rodgers, 
the  bookkeeper,  walked  up  to  the  window  to  wait  on  them, 
supposing  they  were  customers.  The  men  leveled  their  pis- 
tols at  Rodgers,  commanding  him  to  throw  up  his  hands, 
and  they  alsQ  pointed  their  pistols  at  Hendricks  and 
Sinclair,  who  were  sitting  at  the  stove  behind  the  railing, 
and  compelled  them,  too,  to  throw  up  their  hands.  One 
of  the  men  walked  behind  the  railing  and  searched  Hen- 
dricks and  Sinclair,  the  other  one  remaining  at  the  win- 
dow. They  threw  down  a  sack  on  the  floor  and  com- 
manded Rodgers  to  go  into  the  vault  and  get  the  bank's 
money  and  put  it  in  the  sack,  which  Rodgers  did,  pursuant 
to  the  command.  He  got  the  sum  of  $994.94,  which  was 
placed  in  the  sack  and  made  way  with  by  the  robbers. 
The  robbers,  when  they  secured  the  booty,  required  the 
three  men  in  the  bank  to  accompany  them  out  into  the 
street  to  a  horse  rack  where  the  robbers  had  hitched  their 
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horses.  The  three  men  were  required  to  walk  on  up  the 
hill  away  from  the  horse  rack,  which  they  did  for  a  dis- 
tance of  twenty-five  or  thirty  yards,  and  the  robbers 
mounted  their  horses  and  made  good  their  escape. 

On  Sunday,  March  7,  John  Ross,  a  i)olice  officer,  and 
J.  G.  Parker,  a  deputy  sheriff,  started  out  from  Gillham 
to  trail  the  robbers,  Ross  testifies  that  he  saw  the  men  as 
they  galloped  away  and  recognized  one  of  them  as  Hood 
Baldwin,  and  that  a  short  time  afterward,  during  the 
same  day,  he  examined  the  tracks  of  the  horses  at  the  rack 
and  followed  the  tracks  out  of  town  as  far  as  the  Rolling 
Fork  creek,  and  the  next  day  took  up  the  trail  again  and 
followed  it  about  fourteen  miles.  He  and  Parker  daim 
to  have  started  the  trail  of  the  horses  a  few  miles  out 
from  Gillham,  along  the  public  road,  and  followed  it  into 
Oklahoma,  losing  it  at  or  near  Glover  creek.  Prom  there 
they  went  to  Broken  Bow,  Oklahoma,  thence  back,  in  com- 
pany with  a  couple  of  Oklahoma  officers,  to  the  town  of 
Glover,  and  thence  to  Golden,  and  from  there  to  the  home 
of  Louis  Baldwin,  a  brother  of  the  defendants.  The  next 
day  they  went  over  to  Jim  Baldwin's  and  found  him  and 
Hood  Baldwin  and  a  man  named  Anderson  there,  and 
arrested  all  three  of  them,  and  brought  them  back  to 
Gillham. 

Ross  and  Parker  testified,  as  before  stated,  that  they 
followed  the  tracks  of  the  horses  to  Glover  creek,  and  that 
the  track  of  the  larger  horse  was  not  seen  on  the  other 
side  of  that  creek,  but  that  they  picked  up  the  track  of 
the  smaller  horse  on  the  other  side  of  the  creek.  They 
found  a  black  pony  or  horse  at  Jim  Baldwin 's,  which  an- 
swered the  description  of  the  small  horse,  and  carried  it 
back  to  Gillham  with  the  prisoners  for  identification. 

The  defendants  are  identified  by  Rodgers,  Hendricks 
and  Sinclair  as  the  men  who  entered  the  bank  and  robbed 
it.  Rodgers  positively  identifies  them  both.  Hendricks 
is  positive  in  his  identification  of  Jim  Baldwin,  but  less 
positive  as  to  Hood.  Sinclair  is  positive  in  his  identifica- 
tion of  Hood  Baldwin,  but  stated  that  he  was  not  so 
positive  in  his  identification  of  Jim  Baldwin.    The  men 
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who  robbed  the  bank  are  referred  to  by  these  witnesses  as 
being  of  different  sizes,  one  of  them  being  spoken  of  as 
the  **big  robber,'^  and  the  other  as  the  ** little  man.*'  In 
their  identification  they  speak  of  Hood  Baldwin  as  the 
**big  roibber,**  or  the  larger  of  the  two,  and  of  Jim  Bald- 
win as  the  "little  man.'*  The  witnesses  state  that  after 
the  men  had  walked  up  to  the  bank  window  and  required 
those  inside  the  railing  to  hold  up  their  hands,  Jim  Bald- 
win remained  at  the  window  while  Hood  Baldwin  went 
behind  the  railing  and  searched  Sinclair  and  Doctor  Hen- 
dricks and  compelled  Rodgers  to  go  into  the  vault  and 
get  the  money.  Rodgers  stated  that  Hood  Baldwin  ac- 
companied him  into  the  vault.  There  is  other  evidence, 
direct  and  circumstantial,  in  the  identification  of  the  two 
defendants  as  the  two  men  who  robbed  the  bank.  The 
two  horses  they  rode  were  described,  one  of  them  a  large 
gray  horse,  and  the  other  a  small  dark  bay  or  black  horse. 
Boss  testified  that  as  the  robbers  rode  out  of  town,  the 
gray  horse  fell,  and  he  recognized  the  rider  as  defendant 
Hood  Baldwin.  Ed  Wilder,  who  lives  three-quarters  of 
a  mile  west  of  Gillham,  and  his  wife  both  testified  that 
they  saw  two  men  riding  by  their  house  that  morning, 
going  toward  Gillham,  one  of  them  on  a  brown  horse  and 
the  other  on  a  gray  horse,  and  that  between  10:30  and 
11:30  o'clock,  the  same  day,  the  men  returned  from  the 
direction  of  Gillham,  running  their  horses  at  full  speed, 
and  they  identified  the  men  as  the  two  Baldwins.  H.  H. 
King,  who  lives  seven  miles  from  Gillham,  in  the  direction 
of  Hochatown,  Oklahoma,  testified  that  on  the  morning  the 
bank  was  robbed  he  saw  two  men,  answering  the  descrip- 
tion of  the  defendants,  riding  by  his  house,  one  riding  a 
gray  horse,  and  the  other  a  brown ;  and  that  on  the  Friday 
before  that  he  saw  these  two  men  driving  the  same  horses 
to  a  buggy,  going  in  the  direction  of  Gillham,  and  that  late 
in  the  afternoon  of  that  day  they  returned  along  the  same 
route  and  by  the  same  mode  of  conveyance. 

The  defendants  produced  a  large  number  of  wit- 
nesses, from  near  their  homes  in  Oklahoma,  who  testified 
as  to  their  good  reputation  for  honesty,  etc.,  in  the  com- 
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munity  in  which  they  live.  They  also  introduced  the  tes- 
timony of  witnesses  that  tended  strongly  to  establish  an 
alibi.  Hood  Baldwin  testified  that  he  was  at  home  on  his 
farm  on  March  3  and  remained  there  all  day,  and  he  pro- 
duced several  witnesses  who  were  there  that  day,  and  tes- 
tified that  he  did  not  leave  home.  The  undisputed  evi- 
dence is  that  a  terrific  rainstorm  prevailed  all  over  that 
country  on  March  3,  and  that  the  rainfall  was  so  heavy 
that  all  the  streams  in  western  Arkansas  and  eastern  Ok- 
lahoma  were  overflowed.  Witnesses  were  introduced  who 
testified  that  Jim  Baldwin  was  in  Bismark,  Oklahoma,  on 
March  3.  A  merchant  at  that  place  testified  that  Jim 
Baldwin  came  into  his  store  on  March  3  and  made  pur- 
chases, and  that  he  gave  him  a  c^sh  ticket  of  the  pur- 
chases. He  produced  the  duplicate  ticket  showing  the 
date,  March  3,  and  Jim  Baldwin  himself  produced  the 
original  ticket  showing  the  purchases  made  by  him  on 
that  date.  Another  witness  testified  that  he  was  present 
in  the  store  at  Bismark  on  March  3,  and  saw  Jim  Baldwin 
there,  and  saw  him  make  various  purchases  from  the  mer- 
chant who  testified  in  the  case.  The  testimony  of  other 
•vpitnesses  tended  to  establish  the  fact  that  Jim  Baldwin 
was  in  Bismark  on  March  3,  and  if  that  was  true,  it  was 
impossible  for  him  to  have  robbed  the  Bank  of  Gillham. 
Both  of  the  accused  men  testified  as  witnesses  in  the  case, 
and  they  gave  a  detailed  account  of  their  whereabouts  on 
the  day  of  the  robbery,  and  for  a  day  or  two  preceding 
and  a  day  or  two  succeeding  that  date. 

(1)  'Counsel  for  the  accused  argue  very  earnestly 
and  forcefully,  both  in  the  brief  and  in  the  oral  argument, 
that  the  great  preponderance  of  the  testimony  is  in  favor 
of  the  defendants,  to  the  effect  that  they  were  in  Okla- 
homa on  the  day  that  the  Bank  of  Gillham  was  robbed, 
and  that  they  could  not  have  been  at  Gillham  on  that  day. 
Counsel  rely,  too,  upon  certain  alleged  discrepancies  in 
the  testimony  of  the  witnesses  who  pretend  to  identify  the 
accused  as  the  men  who  robbed  the  bank.  It  can  not  be 
said,  though,  that  there  is  not  testimony,  of  a  very  sub- 
stantial nature  identifying  the  defendants  as  the  guilty 
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parties.  The  testimony  is  undoubtedly  legally  sufficient 
to  support  the  verdict.  It  is  very  difficult  for  judges  of  an 
appellate  court  to  determine,  merely  from  reading  the 
record,  where  the  real  weight  of  the  testimony  lies.  That 
can  not  be  determined  merely  by  comparison  of  the  num- 
ber of  witnesses  on  the  respective  sides  who  testify  on 
any  given  issue.  Much  is  left,  necessarily,  to  the  judg- 
ment and  fair  discretion  of  the  men  composing  the  jury, 
who  have  the  opportunity  to  hear  the  witnesses  testify 
and  observe  their  demeanor  while  upon  the  witness  stand. 
That  is  the  reason  why,  under  o-ur  system  of  laws  the 
weight  and  sufficiency  of  the  evidence  in  trials  at  law  are 
left  to  the  trial  jury,  ^t  is  too  well  settled  for  further  con- 
troversy that  when  we  find  in  the  record  testimony  which 
is  legally  sufficient  to  sustain  the  verdict,  it  is  our  duty 
as  judges  of  the  appellate  court  to  leave  the  verdict  un- 
disturbed, xmless  it  appears  that  errors  of  law  have  oc- 
curred which  might  have  operated  to  the  prejudice  of  the 
losing  party. 

(2)  Counsel  assign  a  number  of  rulings  of  the  court 
as  errors  which  they  insist  prejudiced  the  rights  of  their 
clients.  In  the  first  place,  it  is  argued  that  the  defend- 
ants were  hurried  into  trial  without  an  opportunity  to 
prepare  their  defense  and  to  submit  it  to  the  jury.  The 
defendants  were  brought  back  to  Gillham  under  arrest  on 
March  12,  and  were  confined  in  jail  until  they  were  in- 
dicted at  an  adjourned  term  of  the  circuit  court  on  March 
29,  the  court  having  adjourned  over  from  March  5, 1915, 
to  that  date.  They  waived  arraignment  on  April  1,  and, 
after  entering  pleas  of  not  guilty,  filed  a  motion  for  a 
postponement  until  April  5,  which  the  court  overruled, 
and  the  trial  was  begun.  The  defendants  had  from  the 
date  they  were  brought  back  to  Sevier  County,  March  12, 
until  April  1,  to  prepare  for  trial,  and  it  can  not  be  said 
under  those  circumstances  that  the  court  abused  its  dis- 
cretion in  prematurely  forcing  them  to  trial.  They  asked 
for  the  postponement  in  order  to  procure  the  attendance 
of  witnesses  Marlie  Adams  and  Ab  Ashf  ord.  The  names 
of  other  witnesses  were  included  in  the  motion,  -but  it  ai>- 
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pears  that  the  attendance  of  the  other  witnesses 
was  procured.  The  attendance  of  neither  Adams 
nor  Ashford  was  procured.  It  is  alleged  in  the 
motion  that  Adams  would  testify,  if  present,  that  he  re- 
sided with  his  father  near  Oillham,  and  that  he  recognized 
one  Mobbs  as  one  of  the  parties  who  rode  out  from  Gill- 
ham  on  the  day  of  the  bank  robbery.  It  is  alleged  that 
Ashford  would  testify,  if  present,  that  he  was  acquainted 
with  the  defendants,  and  that  on  the  day  of  the  bank  rob- 
bery he  flaw  two  men  at  or  near  Mountain  Fork,  in  Mc- 
Cnrtain  County,  Oklahoma,  going  westward,  who  were 
riding  horses  of  the  same  description  as  the  description 
given  of  the  horses  said  to  belong  to  the  men  who  com- 
mitted the  robbery ;  and  that  when  he  first  saw  the  parties 
he  thought  they  were  the  defendants;  but  that  when  he  got 
closer  to  them  he  ascertained  that  they  were  other  parties 
who  were  strangers  to  him,  and  not  the  defendants. 

(3)  The  allegations  of  the  petition,  except  that 
which  relates  to  the  substance  of  the  testimony  of  the  ab- 
sent witnesses,  are  entirely  formal,  and  it  is  not  shown 
si)ecifically  where  the  two  absent  witnesses  were,  nor  was 
any  reason  given  why  their  attendance  could  not  have 
been  procured  along  with  the  numerous  other  witnesses 
who  were  brought  from  Oklahoma.  It  was  shown  by  the 
State  on  the  hearing  of  the  motion  that  Adams  had  left 
the  country  «ome  time  before  that  date,  and  it  was  not 
shown  that  his  attendance  could  have  been  procured.  The 
witness  stated  that  when  Adams  left  he  went  in  company 
with  a  man  who  was  accused  of  another  crime,  and  that 
Adams  himself  said  that  he  was  going  away  on  account  of 
having  seduced  a  girl  in  the  neighborhood.  The  defend- 
ant only  asked  for  a  postponement  until  April  5,  and  it 
was  not  shown  that  there  was  any  probability  of  being 
able  to  get  either  of  the  witnesses.  It  does  not  appear 
from  the  motion  where  Ashford  lived  nor  where  he  was 
at  the  time  of  the  trial.  We  do  not  think  that  enough 
was  shown  with  respect  to  either  one  of  the  witnesses 
to  justify  ns  in  finding  that  the  court  albnsed  its  discre- 
tion in  overruling  the  motion.  The  defendants  did  in 
fact  procure  a  large  number  of  witnesses  who  testified 
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both  as  to  their  reputations  for  honesty  and  also 
as  to  the  fact  that  they  were  at  their  homes  and 
could  not  have  been  in  Gdllham  on  the  day  of  the  bank 
robbery.  The  testimony  of  the  two  absent  witnesses, 
while  not  of  the  precise  character  of  testimony  as  that  of 
other  witnesses  who  were  introduced,  was,  after  all,  in  the 
nature  of  cumulative  evidence,  and  the  court  was  not 
bound  to  postpone  the  trial  to  give  time  to  produce  it.  At 
least,  it  can  not  be  said  that  there  was  an  abuse  of  dis- 
cretion in  so  refusing  to  give  further  time. 

(4)  It  is  next  argued  that  the  court  erred  in  inter- 
rupting the  cross-examination  of  witness  Parker,  and  in 
commenting  upon  the  conduct  of  counsel  in  conducting  the 
cross-examination.  Parker,  as  will  be  remembered,  was, 
according  to  the  testimony,  one  of  the  parties  who  trailed 
the  defendants  into  Oklahoma,  arrested  them  and  brought 
them  (back  to  Arkansas.  After  the  cross-examination  had 
progressed  to  a  considerable  length,  counsel  asked  the  wit- 
ness this  question :  **  When  was  it  you  started  out  on  this 
trailing  expedition  with  reference  to  the  date  the  bank 
was  robbed  r*  Mr.  Lake,  one  of  the  counsel  assisting  the 
prosecution,  then  remarked:  **He  has  already  stated 
that  it  was  on  Sunday  he  started  out.''  The  court  then 
made  the  following  ruling  and  comment :  **It  isn't  proper 
to  repeat  on  cross-examination  the  same  things  he  testi- 
fied and  said  on  direct  examination.  It  is  a  waste  of  time 
for  you  to  repeat  the  same  things  on  cross-examination. 
That  is  not  cross-examination  at  all.  He  stated  twice  that 
he  started  out  on  Sunday,  the  6th  of  March."  It  is  in- 
sisted that  the  court  erred,  not  only  in  interrupting  the 
cross-examination  and  in  holding  as  a  matter  of  law  that 
repetition  of  questions  propounded  on  direct  examination 
was  not  proper  cross-examination,  but  that  the  comment 
of  the  court  tended  to  discredit  defendants'  counsel  'before 
the  jury  and  to  bolster  up  the  witness  being  cross-exam- 
ined. We  do  not  think  there  is  any  prejudicial  error  ap- 
parent from  the  incident  or  that  it  is  at  all  probable  that 
any  prejudice  could  have  resulted.  The  witness  had  in 
fact  stated  more  than  once  that  he  and  Ross  started  out 
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on  the  trip  in  search  of  the  robbers — on  the  trailing  ex- 
pedition, to  use  the  words  of  defendants'  counsel — on  the 
Sunday  following  the  robbery  of  the  bank,  and  in  this  the 
nHtness  was  corroborated  by  the  undisputed  evidence  of 
Boss.  There  was  no  dispute  on  that  point,  and  the  court 
was  correct  in  stating  to  the  jury  that  that  fact  was  undis- 
puted, and  it  can  not  be  seen  that  any  prejudice  resulted 
from  stopping  the  cross-examination  on  so  plain  a  propo- 
sition. Tie  extent  of  cross-examination  of  a  witness  is  in 
some  measure  within  the  control  and  discretion  of  the 
trial  court.  It  is  the  duty  of  the  trial  judge  to  see  that  it 
is  not  unduly  prolonged  or  that  useless  and  immaterial 
questions  are  asked,  or  that  questions  relating  to  undis- 
puted matters  are  repeated.  Nor  do  we  find  anything  in 
the  language  of  the  court  which  would  discredit  counsel 
for  the  defendants  in  their  efforts  in  behalf  of  their 
clients  before  the  jury,  or  bolster  up  the  witness.  The 
court  merely  stated  his  views  on  the  subject  and  men- 
tioned the  undisputed  testimony  on  the  point  involved. 
There  was  no  error. 

(5)  It  is  urged  that  the  court  erred  in  refusing  to 
permit  the  defendant's  counsel  to  ask  witness  Britton  the 
following  question,  with  respect  to  the  topography  of  the 
locality  in  Oklahoma  where  defendants  lived:  **In  that 
country,  is  fifteen  or  twenty  miles  regarded  as  a  great 
distanced  The  witnesses  were  permitted  to  testify  con- 
cerning the  topography  of  the  country,  and  the  fact  that 
it  was  very  sparsely  settled,  and  the  court  was  correct  in 
excluding  the  question  stated  above.  It  called  merely  for 
the  opinion  of  the  witness  on  a  matter  which  could  be 
shown  by  more  direct  and  definite  statement  of  facts. 

(6-7)  Another  assignment  relates  to  the  examina- 
tion of  the  same  witness  where  the  court  refused  to  per- 
mit counsel  for  defendants  to  ask  him  whether  or  not  the 
reputation  of  one  of  the  defendants  was  **so  exemplary 
that  it  had  flbeen  a  matter  of  remark  and  talk  in  the  com- 
munity.'' The  question  was  also  put  in  this  form:  **I 
will  ask  you  this  question,  Mr.  Britton,  if  his  reputation 
has  not  been  such,  as  a  peaceable,  law-abiding  man,  that 
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it  has  caused  comment  where  he  lives  T'  And  again  the 
question  was  asked  as  follows:  **Has  there  been  any- 
thing in  his  conduct  as  a  peaceable,  law-abiding  man  that 
has  caused  it  to  be  discussed  f  The  court  permitted  coun- 
sel to  ask  the  witness  the  customary  questions  calculated 
to  elicit  the  testimony  concerning  the  reputation  of  the 
accused  in  the  respective  communities  in  which  they  lived* 
All  these  questions  were  argumentative  in  their  nature, 
and  called  for  answers  not  contemplated  by  the  prindples 
of  the  law  which  admit  that  character  of  testimony.  No 
error  was  coonmitted  in  refusing  to  permit  the  witness  to 
answer  the  questions.  Another  answer  to  the  assignment 
is  that  it  is  not  shown  what  the  witness  would  have  said  in 
response  to  the  questions.  Therefore,  prejudicial  effect 
of  the  refusal  to  allow  counsel  to  propound  the  questions 
is  not  apparent.  It  is  true  that  these  questions  were  pro- 
pounded as  a  result  of  certain  cross-examination  of  the 
witness,  but  we  think  the  questions  on  cross-examination 
did  not  make  these  questions  pertinent  or  proper. 

(8)  Another  assignment  relates  to  the  ruling  of  the 
court  in  permitting  the  Staters  counsel  to  recall  one  of  de- 
fendants ^  witnesses  and  ask  him  if  he  had  not  stated  that 
he  was  satisfied,  after  having  seen  the  defendants,  that 
the  oflScers  had  arrested  the  right  parties  who  were  the 
bank  robbers.  The  witness  answered  that  he  did  not  make 
any  such  statement,  and  there  tiie  matter  ended.  There 
could  have  been  no  prejudice  in  asking  the  question  when 
it  was  answered  by  the  witness  in  the  negative. 

(9)  There  are  several  assignments  of  error  with  re- 
spect to  the  statements  of  counsel  for  the  State  in  opening 
the  case  to  the  jury,  and  also  in  the  argument  to  the  jury 
after  the  testimony  was  in.  The  objections  of  the  defend- 
ants were  sustained,  and  there  was  no  prejudice  whi(A 
might  have  resulted  from  the  incident.  At  least,  the  court 
ruled  in  favor  of  the  defendants  upon  their  objections  to 
the  statements  of  counsel,  and  the  remarks  are  not  of  such 
a  character,  as  we  can  say  that  prejudice  resulted  which 
the  court  could  have  removed  by  a  more  emphatic  ruling. 
The  court  in  effect  told  the  jury  that  the  matters  referred 
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to  were  not  competent  evidence  and  should  be  disre- 
gardedy  and  we  must  assume  that  the  jury  were  intelligent 
men  and  were  disposed  to  follow  directions  of  the  court. 

(10)  The  only  remaining  assignment  of  error  is 
that  the  court  denied  the  defendants  the  right  of  being 
present  at  the  time  the  motion  for  new  trial  was  pre- 
sented to  the  court  and  overruled.  The  record  shows  that 
on  the  day  the  motion  was  presented,  the  defendants  ap- 
peared by  their  attorneys  and  requested  the  court  to  make 
an  order  causing  the  defendants  to  be  ibrought  forward 
in  their  own  proper  persons  so  as  to  'be  present  at  the 
hearing  of  the  motion.'  This  request  was  overruled.  It 
does  not  appear  that  any  new  matter  was  presented  in  the 
motion  for  new  trial,  but  the  assignments  therein  all  re- 
lated to  matters  which  occurred  at  the  trial.  There  was, 
therefore,  no  hearing  except  upon  the  face  of  the  motion 
itself.  The  constitutional  guaranty  is  that  a  defendant 
shall  have  a  right  **to  a  speedy  and  public  trial  by  an  im- 
partial jury,^'  and  that  he  shall  have  **  compulsory  pro- 
cess for  olbtaining  witnesses  in  his  favor  and  to  be  heard 
by  himself  and  his  counsel.  ^ '  Article  2,  section  10,  Consti- 
tution of  1874.  The  statutes  of  the  State  also  provide 
that  in  indictments  for  felony,  the  defendant  must  be 
present  during  the  trial.  Kirby's  Digest,  section  2339. 
These  provisions  relate  to  the  trial  itself,  and  as  the  trial 
ended  with  the  verdict  of  the  jury,  there  was  no  denial  of 
the  constitutional  or  statutory  right  in  hearing  and  con- 
sidering the  motion  for  new  trial  in  the  absence  of  the 
accused  themselves.  The  steps  taken  subsequent  to  the 
verdict  constituted  merely  efforts  to  get  the  verdict  set 
aside,  and  did  not  constitute  a  part  of  the  trial  itself.  The 
motion  for  a  new  trial  may  be  presented  and  heard  in  the 
absence  of  the  defendant,  unless  there  is  an  issue  of  fact 
presented  at  the  hearing  or  some  reason  shown  in  the 
nature  of  the  presentation  of  the  subject-matter  of  the 
motion  which  calls  for  the  presence  of  the  accused. 

Mr.  Bishop,  in  his  work  on  Criminal  Procedure  (vol. 
1,  section  269),  in  speaking  of  the  necessity  for  the  pres- 
ence of  the  accused  at  the  hearing  of  a  motion,  says :  **But 
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if  it  relates  to  a  mere  matter  of  law,  or  if  in  any  other 
form  a  question  simply  of  law  is  agitated,  the  better  doc- 
trine both  in  reason  and  authority  is,  that  he  may  be  ab- 
sent at  the  argument  unless  the  court  sees  fit  to  require 
his  presence.  For  where  no  fact  in  pais  is  involved,  and 
all  is  of  law,  there  is  nothing  wihich  a  lay  prisoner  can  do 
or  suggest  in  the  case ;  his  interests  are  then  wholly  in  the 
keeping  of  his  counsel.^* 

The  same  author,  speaking  at  another  place  in  the 
same  volume  (section  276),  and  after  pointing  out  the  dis- 
tinction 'between  those  occasions  which. do  require  the 
presence  of  the  accused,  and  those  which  do  not,  says: 
**  Those  distinctions  conduct  to  the  conclusion  that  the 
prisoner's  presence  should  be  required  or  not,  at  a  hear- 
ing for  a  new  trial,  according  to  the  particular  question. 
If  it  is  of  mere  law,  the  presence  is  not  as  of  course  essen- 
tial ;  but  if  the  defendant  is  not  in  custody,  the  court  may 
demand  it  as  a  means  of  getting  possession  of  him.  If 
the  hearing  is  attended  by  an  inquiry  into  a  fact,  the  com- 
mon rule  that  the  defendant  must  be  present  prevails.'* 

There  are  authorities  to  the  contrary,  and  Mr.  Bishop 
calls  attention  to  them ;  but  we  think  that  his  views  on  the 
subject  are  sound,  and  that  where,  after  the  trial  is  ended, 
there  is  a  hearing  on  the  motion  which  involves  no  inquiry 
of  fact,  the  presence  of  the  accused  is  not  essential. 

Judgment  affirmed. 


St.  Louis,  Southwestern  Railway  Company  v.  Wyman. 
Opinion  delivered  July  5,  1915. 

1.  Instructions  —  defects  —  specotic  objections.  —  Where  a  party 
claims  the  InBtructions  given  <by  the  court  were  too  restricted  to 
properly  submit  the  issue,  it  becomes  the  duty  of  the  party  com- 
plaining to  point  out  to  the  trial  court  the  particulars  wherein  it  la 
claimed  that  the  instructions  are  defective. 

2.  Instructions — improper  form — duty  to  ask  proper  iNSTBUoncm.— 
Where  appellant  desired  certain  instructions  to  be  put  in  movB 
accurate  f oirm  than  that  used  by  the  court,  it  is  his  duty  to  present 
a  correct  prayer  for  instruction  on  the  issue  involved,  or  to  point 
out  specific  objections  thereto. 
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3.  Cabriebs — ^ihjxtbt  to  passknoeb  on  ioxeo  train — oontbibutobt  nbg- 
UQENCB.— *In  an  action  for  damages  received  by  plaintiff,  while  a 
passenger  on  a  mixed  train,  caused  by  a  sudden  jerk,  /ield,  the  In- 
8tructi<His  taken  together  properly  submitted  the  issue  of  contribu- 
tory negligence  to  the  jury. 

4.  Cakbtkbh — ^DUTT  TO  PABSENGEB  ON  MIXED  TBAiN. — In  the  Operation  of 
mixed  trains,  a  rallToad  company  owes  the  same  duty  of  care  to 
Ks  passengers  as  in  the  operation  of  a  passenger  train,  and  the 
company  will  ibe  liaible  for  a  negligent  handling  of  the  same. 

5.  CABBTBBfl — DUTY  TO  PA88ENQEB8  ON  MIXED  TRAIN. — RailToad  Compa- 
nies owe  to  passengers  on  mixed  trains  the  duty  to  exercise  only 
such  oare,  skill  and  diligence  as  Is  reasonably  consistent  with  the 
transportation  of  passengers  thereon,  and  a  passenger  on  a  mixed 
train  assumes  <the  risk  incident  to  the  starting  and  stopping  of  the 
train,  when  done  with  reasonaible  care. 

6.  Cabriebs — duty  to  PASsibNOEB — getting  up  befobb  tbain  stopped. — 
It  is  a  question  for  the  jury,  whether  a  passenger  on  a  mixed  train 
was  guilty  of  contributory  negligence  in  leaving  his  seat  fbefore  the 
train  stopped,  although  there  was  a  notice  in  the  car  warning  him 
to  remain  seated  until  the  train  stopped. 

7.  CaBBIEBS — ^MIXED    train — CLEAVING    SEAT    BEFORE    STOP — OONTBIBUTOBT 

NEGLIGENCE. — ^A  passeugcr  on  a  mixed  train  is  guilty  of  contribu- 
tory negligence,  where  he  arises  from  his  seat  before  the  train  stops 
and  stands  in  the  car  an  unreasonable  length  of  time,  there  being 
a  notice  posted  in  the  train  warning  passengers  not  to  leave  their 
seats  before  the  train  stopped. 

8.  Inbtruotions — ^ABSTRACT  iNSTRUOTioNS. — ^Tho  trial  oourt  should  re- 
fuse to  instruct  on  a  point  not  presented  by  the  evidence. 

9.  Instructions — ^instruction  covered  by  those  given. — In  an  action 
for  personal  injuries  received  by  the  operation  of  a  mixed  train 
upon  which  plaintiff  was  a  passenger,  it  is  not  error  to  refuse  to 
instruct  the  jury  that  plaintiff  could  not  recover  if  the  Injury  was 
caused  by  the  ordinary  operation  of  the  train,  when  the  oourt  had 
already  instructed  the  }ury,  that  plaintiff  assumed  the  risks  neces- 
sarily incident  to  the  operation  of  mixed  trains. 

10.  Damages — amount — ^personal  injuries. — In  an  action  against  a 
railroad  company  'for  damages  growing  out  of  personal  Injuries  re- 
ceived by  the  sudden  jerk  of  a  train,  when  plaintiff  received  inju- 
ries to  his  back  and  head,  fractured  his  pelvis,  dislocated  his  hip 
and  was  confined  to  his  bed  five  weeks  suffering  great  pain,  a  ver- 
dict of  11,760  will  not  be  held  to  be  excessiva 

Appeal  from  Monroe    Circuit   Court;   Thomas   C. 
'Trimble.  Jud^e ;  affirmed. 
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STATEMENT  BY  THE  COUBT. 

The  appellee  instituted  this  action  against  the  appel- 
lant for  damages  for  personal  injuries.  He  alleged  that 
he  was  a  passenger  on  appellant  *s  train  from  Brinkley  to 
Clarendon.  That  upon  arriving  at  Clarendon,  the  train 
came  to  a  etop,  and  that  while  standing  in  the  aisle  wait- 
ing for  another  passenger  ahead  of  him  to  get  oflf,  the 
defendant's  employees* caused  the  train  to  be  jerked  and 
started  with  such  force  that  plaintiff  was  thrown  vio- 
lently backwards  and  received  severe  injuries  to  his  back 
and  thigh.  The  answer  denied  the  material  allegations 
of  the  complaint  and  set  up  oontri'butory  negligence  on 
the  part  of  the  appellee. 

The  appellee  testified  that  he  was  a  passenger  on  ap- 
pellant's  mixed  freight  and  passenger  train  from  Brink- 
ley  to  Clarendon.  That  some  one  hallooed  out  **Claren- 
don;''  that  he  remained  dn  his  seat  until  the  train  **caine 
to  a  dead  stop,'^  and  then  got  up  and  went  as  far  as  the 
last  seat,  then  the  bump  came  that  threw  him  ten  feet  or 
more ;  he  fell  on  his  grip ;  his  head  hit  the  side  of  the  seat ; 
he  fractured  his  pelvis  and  dislocated  his  hip.  He  didn't 
discover  that  he  was  seriously  hurt  until  he  had  gone  up 
to  the  hotel  and  had  called  on  five  or  six  merchants.  Ap- 
pellee was  a  drummer.  He  then  details  the  expense  to 
which  he  was  put.  He  stated  that  the  movement  of  the 
train  at  the  time  of  his  injury  was  very  extraordinary. 
Other  witnesses  testified,  corroborating  the  testimony  of 
the  appellee  to  the  effect  that  the  train  had  stopped  before 
he  arose  from  his  seat,  and  that  it  gave  a  sudden  jerk  and 
appellee  fell ;  that  the  jerk  was  a  hard  one.  One  of  the 
witnesises  stated  that  the  train  moved  something  like 
half  a  car-length. 

On  behalf  of  the  appellant,  witness  Donaldson  testi- 
fied that  he  was  on  appellant's  train  at  the  time  that  ap- 
pellee was  injured;  that  appellee  was  standing.  He  was 
asked  this  question :  *  *  Was  Mr.  Wyman  standing? ' '  And 
answered,  **Well,  I  was  standing  before  he  was."  He 
further  testified  that  the  train  had  not  been  stopped  be- 
fore witness  arose  to  depart.    The  train  stopped  first  at 
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the  water  tank.  The  second  stop  was  right  at  the  depot. 
As  they  got  into  town,  witness  got  up  and  was  standing 
T^th  his  hand  holding  to  the  back,  of  the  seat.  Wyman 
T^as  standing  on  the  oppoeite  side.  Witness  was  waiting 
for  the  jar  to  come,  and  when  it  came,  Wyman  was  thrown 
l>ack  and  several  parties  rushed  up  to  "him,  thinking  that 
he  was  hurt.  When  the  train  stopped  for  the  station  is 
the  time  when  Wyman  fell.  The  witness  further  stated 
that  the  jar  on  this  occasion  was  not  any  more  unusual 
nor  any  harder  than  **  what  iis  ordinary  on  freight  trains. '' 

The  conductor  testified  that  they  stopped  for  water 
at  Clarendon,  and  after  that  they  proceeded  to  the  depot. 
The  train  pulled  down  and  made  a  stop  for  the  passengers 
to  get  out.  The  train  did  not  make  a  second  stop  for  pas- 
sengers to  alight.  The  coach  was  provided  with  air  brakes 
and  the  air  was  connected.  When  the  train  stopped,  and 
the  air  was  released,  there  was  a  little  bit  of  slack.  There 
were  sixteen  care  in  the  train  and  the  slack  would  amount 
to  four  or  five  inches  per  car.  There  was  a  sign  in  the 
car  in  large  letters  informing  all  persons  to  keep  their 
seats  until  the  train  came  to  a  full  standstill. 

The  court  gave  the  following  instructions  at  the  in- 
stance of  appellee  : 

**No.  1.  You  are  told  that,  while  the  plaintiff,  in  tak- 
ing passage  upon  a  mixed  train  assumed  the  risk  of  nec- 
essary and  usual  jolts  and  jars,  and  this  did  not  relieve 
the  railroad  company  from  exercising  the  same  high  de- 
gree of  care  in  the  handling  of  its  train  as  if  he  was  rid- 
ing on  a  regular  passenger  train  to  avoid  injuring  him. 
The  risk  of  usual  jolts  and  jars  assumed  by  plaintiff  is  the 
risk  incident  to  the  mode  of  conveyance,  and  does  not  re- 
lax the  rule  as  to  the  high  degree  of  care  to  be  exercised 
by  the  servants  of  the  defendant  to  avoid  injuring  pas- 
sengers, so,  in  this  case,  if  you  believe  that  the  plaintiff 
was  witiiout  fault  and  would  not  have  been  injured  if  the 
defendant's  servants  had  exercised  such  high  degree  of 
care,  your  verdict  would  be  foijthe  plaintiff.*' 

**No.  2.  You  are  instructed  that  while  a  passenger 
riding  upon  a  freight  train  assumes  the  risks  ai^  hazards 
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that  are  incident  to  the  operation  of  a  freight  train,  yet 
it  ifi  the  general  duty  of  the  carrier  to  use  due  care  for 
the  safety  of  the  passengers  and  freight  trains  carrying 
passengers  can  not  ibe  operated  carelessly  without  sub- 
jecting the  company  to  Uaibility  any  more  than  a  passen- 
ger train,  and  the  operatives  in  charge  of  a  freight  train 
can  not  any  more  overlook  the  due  care. of  their  passen- 
gers than  can  the  operatives  of  a  passenger  train,  and, 
although  plaintiff  in  this  case  was  a  passenger  upon  a 
freight  train,  yet,  if  you  find  from  the  evidence  that  de- 
fendant's  operatives  in  charge  of  said  train  failed  to  use 
due  care  for  plaintiff's  safety  or  negligently  or  carelessly 
operated  said  train  or  moved  the  caboose  connected  there- 
with in  which  plaintiff  was  a  passenger,  and  that  by  rea- 
son thereof  he  was  injured,  your  verdict  should  be  for  the 
plaintiff.^' 

Appellant  o'bjected  generally  to  the  giving  of  each  of 
these  instructions,  and  duly  saved  its  exceptions. 

The  court  refused  the  following  prayers  for  instruc- 
tion by  appellant : 

**No.  1.  The  jury  are  instructed  to  return  a  verdict 
for  the  defendant.*' 

**No.  2.  You  are  instructed  that  it  is  the  duty  of  pas- 
sengers traveling  upon  freight  trains  or  mixed  trains  to 
maintain  their  seats  until  the  train  shall  arrive  at  a  sta- 
tion and  come  to  a  full  stop  before  arising  to  their  feet 
for  the  purpose  of  getting  off,  and  if  you  find  from  the 
evidence  in  this  case  that  the  plaintiff  arose  to  his  feet  be- 
fore the  train  upon  which  he  was  injured  came  to  a  full 
stop  and  he  was  standing  up  before  the  train  stopped,  and 
was  thrown  by  the  checking  of  the  train  or  stopping  of 
same,  then  your  verdict  should  (be  for  the  defendant.'' 

**No.  4.  The  jury  are  instructed  that  if  they  find 
from  the  testimony  that  the  defendant  brought  its  train 
to  a  standstill  and  that  the  plaintiff  immediately  there- 
after arose  to  depart  from  said  train^  and  while  he  was 
standing  upon  his  feet,  the  train  moved  by  reason  of  its 
inherent  construction,  that  is,  by  reason  of  a  slack  of  the 
train,  without  the  engineer  making  any  attempt  to  move 
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the  train,  and  that  the  accident  resulted  from  a  slack  or 
voluntary  movement  of  the  train  after  it  had  stopped, 
then  the  defendant  is  not  liable/' 

The  court  granted  appellant's  prayer  No.  3,  which  is 
as  follows: 

**No.  3.  The  jury  are  instructed  that  railway  com- 
panies in  the  transportation  of  passengers  upon  freight 
or  mixed  trains  are  only  required  to  exercise  such  care 
and  skill  and  diligence  as  is  reasonably  consistent  with 
the  transportation  of  passengers  upon  mixed  trains,  as 
they  can  not  in  the  nature  of  things  exercise  the  same  care 
in  stopping  and  starting  mixed  trains  as  they  can  passen- 
ger trains,  and  whenever  a  passenger  embarks  upon  a 
mixed  train,  he  assumes  the  risks  incidental  to  the  stop- 
♦ping  and  starting  of  such  trains,  provided  the  carrier  ex- 
ercises all  care  and  skill  that  is  reasonably  consistent 
in  operating  its  trains." 

The  jury  returned  a  verdict  in  favor  of  the  appellee 
for  $1,750,  and  from  a  judgment  in  its  favor  for  that  sum 
this  appeal  has  been  duly  prosecuted.  Such  other  facts 
as  may  be  necessary  will  be  stated  in  the  opinion. 

S.  H.  West  and  J.  C.  Hawthorne,  for  appellant. 

1.  There  was  a  sign  posted  in  the  car  warning  all 
passengers  to  remain  seated  until  the  train  stopped. 
Plaintiff  violated  this  warning  and  was  injured.  The 
company  is  not  liable.  97  Ark.  507 ;  87  Id.  101,  109,  572 ; 
83  Id.  22 ;  79  Id.  335 ;  93  Id.  240 ;  95  Id.  220 ;  74  Id.  31 ;  71 
Id.  590. 

2.  The  court  erred  in  giving  and  refusing  instruc- 
tions.  57  Ark.  517, 287 ;  99  Id.  366 ;  52  Id.  248. 

G.  Otis  Bogle  and  Harry  H.  Myers,  for  appellee. 

1.  Appellee  was  a  regular  passenger  and  did  not 
leave  his  seat  until  the  train  stopped.  He  was  injured  by 
a  sudden  jerk,  which  is  prima  facie  evidence  of  negli- 
gence. Kirby'fl  Dig.,  ^  6773;  83  Ark.  214;  103  S.  R.  603; 
73  Id.  543 ;  63  Ark.  636.  As  to  risks  assumed  by  passen- 
gers, see  98  Ark.  82.  The  rule  as  to  due  care  is  the  same 
as  to  freight,  mixed  and  passenger  trains.    76  Ark.  520 ; 
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83  Id.  22;  87  Id.  109;  90  Id.  494;  95  Id.  220;  94  Id.  75;  93 
Id.  119 ;  94  Id.  126 ;  105  Ark.  269 ;  52  Art  517, 

Passengers  must  have  sufficient  time  to  alight  with 
safety.  6  Cyc.  612;  98  Fed.  963;  147  U.  S.  571;  101  Ark. 
183 ;  73  Id.  548.  Where  a  passenger  exercising  due  care 
and  diligence  in  alighting,  is  injured  by  a  sudden  jerk 
of  the  train,  the  carrier  is  liable.  84  S.  W.  175 ;  88  S.  W. 
767 ;  96  Ark.  339 ;  102  Id.  533 ;  87  Id.  581-602 ;  105  Ark.  22 ; 

87  Ark.  101.    There  is  no  error  in  the  instructioiiSy 
and  the  verdict  is  eustained  by  the  evidence.    86  Ark.  587 ; 

88  7^.12;  90  7^.108. 

Wood,  J.,  (after  stating  the  facts).  (1-3)  I.  The 
appellant  contends  that  the  effect  of  the  instructions  num- 
bered 1  and  2,  given  at  the  instance  of  the  appellee,  was 
to  make  appellant's  liability  depend  upon  the  issue  as  to 
whether  or  not  the  employees  of  appellant  were  negligent 
in  the  operation  of  the  train,  and  that  these  instructions 
excluded  from  the  jury  the  issue  of  contributory  negli- 
gence. The  court,  in  instructions  on  its  own  motion,  told 
the  jury  that  the  theory  of  appellant's  defense  was  that 
the  allegations  set  up  «by  the  appellee  in  his  complaint 
were  not  true,  and  that  he  was  not  injured,  or  **if  he  was 
injured,  it  was  caused  by  his  own  negligence. ' '  When  the 
instructions  are  considered  together,  as  they  must  be,  they 
are  not  open  to  the  criticism  which  appellant  makes  of 
them.  By  the  instruction  given  on  the  court's  own  mo- 
tion, and  the  first  instruction  given  at  appellee's  request, 
the  court  submitted  to  the  jury  the  issue  of  contributory 
negligence.  Appellant  made  only  a  general  objection  to 
instruction  No.  1.  If  appellant  conceived  at  the  trial,  as 
it  now  contends  here,  that  this  instruction  was  too  re- 
stricted to  submit  the  issue  of  contributory  negligence, 
its  duty  to  the  trial  court  was  to  point  out  the  particulars 
wherein  it  claimed  the  instruction  was  defective.  By  these 
instructions,  the  court  grounded  the  appellee's  right  to 
recover  upon  the  fact  that  appellant  was  negligent,  and 
that  he  was  without  fault.  They  were  told  **your  verdict 
would  be  for  the  plaintijRf  if  you  believe  that  the  plaintiff 
was  without  fault, ' '  etc.   While  this  direction  was  coucdied 
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in  general  terms,  it  conveyed  to  the  jury,  in  connection 
"with  the  instruction  given  on  the  court's  own  motion  stat- 
ing the  issues  by  the  respective  parties,  the  idea  that  the 
appellee's  right  to  recover  depended  upon  the  issue  as  to 
i^hether  or  not  ihe  was  free  from  contributory  negligence. 
True,  the  court,  if  requested,  should  have  framed  instruc- 
tion No.  2  so  as  to  have  embodied  the  idea  that  appellee 
was  not  entitled  to  recover  if  the  jury  found  from  the  evi- 
dence that  his  own  negligence  contributed  to  cause  the  in- 
jmy  of  wihich  he  complained.  But  the  appellant  made  no 
sndi  specific  request  as  this,  and  it  is  manifest  when  these 
instructioM  are  considered  as  a  whole  that  the  jury  were 
not  authorized  to  render  a  verdict  in  favor  of  the  appellee 
if  they  found  from  the  evidence  that  his  own  negligence 
contributed  to  the  injury.  While  the  instructions  were 
not  strictly  in  technical  form,  the  criticism  to  be  made  of 
them  relates  more  to  verbiage  than  substance,  and  it  was 
the  duty  of  the  appellant,  if  it  desired  the  instructions 
put  in  more  accurate  verbiage,  to  present  a  correct  prayer 
for  instruction  'On  the  issue  of  contributory  negligence ; 
or,  as  before  stated,  to  point  out  by  specific  objections  to 
the  court  below  the  defect  it  now  urges  to  these  instruc- 
tions. 

(4-5)  Instructions  numbered  1  and  2,  given  at  the 
instance  of  the  appellee,  and  instruction  numbered  3, 
given  at  the  instance  of  the  appellant,  presented  the  law 
applicable  to  such  cases,  in  conformity  with  the  doctrine 
announced  by  this  court  in  St.  Louis,  7.  M.  &  8.  Ry.  Co.  v. 
Eartung,  95  Ark.  220;  Arkansas,  etc.  Rd.  Co.  v.  Wing  field, 
94  Ark.  75 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Jackson,  93  Ark. 
119,  and  cases  dted. 

(6-7)  II.  Appellants'  prayer  for  instruction  No.  2, 
in  effect  told  the  jury  that  if  the  appellee  arose  to  his  feet 
and  was  standing  up  before  the  train  came  to  a  full  stop, 
he  was  guilty  of  contributory  negligence,  and  could  not 
recover.  The  court  did  not  err  in  refusing  to  grant  this 
prayer.  Even  though  the  jury  might  have  found  that  the 
appellee  arose  to  his  feet  before  the  train  came  to  a  full 
stop  and  that  he  was  standing  in  the  aisle  'before  the  train 
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came  to  a  full  stop,  this  would  not  constitute  contributory 
negligence  as  a  matter  of  law,  and  it  would  still  be  a  ques- 
tion for  the  jury  to  say  under  the  circumstances  as  to 
whether  the  appellee  was  guilty  of  negligence. 

In  Pasley  v.  St.  Louis,  I.  M.  S  S.  Ry.  Co.,  83  Ark.  22, 
Judge  Biddick,  speaking  for  the  court,  said :  **It  can  not 
be  said  as  a  matter  of  law  that  every  time  a  passenger  on 
a  freight  train  arises  from  his  seat  he  is  guilty  of  negli- 
gence. It  is  only  when  his  standing  is  so  protracted  or  so 
uncalled  for  that  the  court  can  say  as  a  matter  of  law  that 
it  was  unnecessary  and  imprudent  that  the  question  of 
his  negligence  will  be  taken  from  the  jury.*' 

It  can  not  be  said  as  a  matter  of  law  that  passengers 
on  mixed  freight  and  passenger  trains  are  guilty  of  con- 
tributory negligence  if  they  arise  from  their  seats  before 
these  trains  come  to  a  full  stop  at  the  stations  which  are 
the  desfcinatione  of  such  passengers.  As  to  whether  they 
are  guilty  of  contriibutory  negligence  would  be  a  question 
depending  on  the  circumstances.  The  speed  the  train  is 
making  at  the  time  it  approaches  the  station ;  the  length  of 
time  the  passenger  has  been  standing  before  the  train 
comes  to  a  stop  at  his  destination ;  the  obstructions  that 
are  in  his  way,  the  causes  actuating  him  to  arise  to  his 
feet;  and,  in  fact,  all  the  surrounding  conditions  are  to  be 
considered.  The  mere  fact  that  a  passenger  has  been 
warned  by  a  notice  posted  in  the  train  not  to  arise  before 
the  train  comes  to  a  full  stop  would  not  make  him  guilty 
of  contributory  negligence  as  a  matter  of  law  if  he  failed 
to  heed  such  warning.  It  would  be  the  duty  of  the  jury, 
of  course,  where  such  warning  was  posted  and  where  it 
was  shown  that  the  passenger  had,  or  by  the  exercise  of 
ordinary  care  could  have  had,  knowledge  of  such  warn- 
ing, to  take  into  consideration  these  facts  in  connection 
with  the  other  circumstances  in  determining  whether  or 
not  the  passenger  was  guilty  of  contributory  negligence. 
And  if  the  undisputed  evidence  showed  that  the  passen- 
ger, having  such  warning,  arose  from  his  seat  and  stood 
in  the  car  an  unreasonable  length  of  time,  then  it  would 
be  the  duty  of  the  court  to  declare  as  a  matter  of  law  that  * 
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the  passenger  was  guilty  of  contributory  negligence.  See 
St  Louis,  I.  M.  (&  S.  Ry.  Co.  v.  Harmon,  85  Ark.  503.  In 
cases  where  the  uncontroverted  evidence  shows  that  no 
man  of  ordinary  prudence  under  the  circumstances  would 
liave  arisen  to  his  feet  and  stood  while  the  train  was  still 
in  motion,  notwithstanding  a  warning  given  against  such 
conduct  on  the  part  of  the  passenger,  then  the  court  may 
declare  as  a  matter  of  law  that  the  passenger  was  guilty 
of  negligence  contributing  to  his  injury  and  direct  the 
jury  to  so  find.  Such,  for  instance,  was  the  case  of  Krumm 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  71  Ark.  590. 

(8)  Bnt  this  is  not  like  that  case.  Here  the  question 
ae  to  whether  or  not  appellee  was  guilty  of  contributory 
negligence  was  properly  submitted  to  the  jury,  just  as  it 
was  in  the  cases  of  St.  L.,  I.  M.  <&  Sou.  Ry.  Co.  v.  Rich- 
ardson, 87  Ark.  101  -ySt.  L.,  I.  M.  <&  Sou.  Ry.  Co.  v.  Brabbz- 
son,  87  Ark.  109 ;  St.  L.,  I.  M.  £  Sou.  Ry.  Co.  v.  Gilhreath, 
87  Ark.  572 ;  St.  L.,  I.  M.  <&  Sou.  Ry.  Co.  v.  Billingsley,  79 
ALrk.  335;  St.  L.,  I.  M.  <&  Sou.  Ry.  Co.  v.  Hartung,  supra; 
and  St.  L.,  L  M.  <&  Sou.  Ry.  Co.  v.  Taylor,  74  Ark.  31. 

(9)  m.  The  court  did  not  err  in  refusing  appel- 
lant's prayer  for  instruction  No.  4.  There  was  no  testi- 
mony to  warrant  the  jury  in  finding  that  the  appellee's 
injury  was  caused  by  reason  of  the  slack  or  voluntary 
movement  of  the  train  after  it  had  stopped.  True,  the 
testimony  showed  that  there  were  sixteen  cars  in  the 
train,  and  that  when  a  train  of  that  character  was  stopped 
and  the  air  released,  there  would  be  **a  little  slack,''  and 
in  a  train  of  that  length  that  the  slack  would  be  about  six 
and  two-thirds  feet ;  but  there  was  no  testimony  to  show 
that  this  slack  would  produce  a  sudden  and  violent  move- 
ment of  the  train  after  the  same  had  stopped.  On  the  con- 
trary, the  testimony  on  behalf  of  the  appellant  showed 
that  there  was  no  violence  whatever."  The  conductor 
stated :  *  *  There  was  no  violence  whatever. ' '  The  uncon- 
tradicted evidence  was  that  appellee's  injury,  if  he  was 
injured,  was  caused  by  a  sudden  jerk,  and  in  the  absence 
of  testimonv  tending  to  show  that  the  sudden  jerk  was  or 
could  have  been  produced  by  the  inherent  construction 
of  a  train  of  that  character,  or  by  the  slack  or  voluntary 
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movement  of  the  train  after  it  was  stopped,  there  was  no 
testimony  upon  which  to  predicate  a  finding  that  the  in- 
jury was  produced  by  the  voluntary  movement  of  the 
train,  and  the  instruction  was  therefore  abstract.  More- 
over, even  if  the  infltructions  were  not  abstract,  the  ajypel- 
lant  got  the  benefit  of  the  direction  sought  to  be  conveyed 
by  it  in  the  instructions  which  the  court  gave,  in  which  the 
jury  were  told  that  appellee  assumed  the  risk  of  the  "nec- 
essary and  uflual  jolts  and  jars,'*  the  **risk  incidental  to 
the  stopping  and  starting  of  such  trains.'*  The  appellant 
was  therefore  not  prejudiced  by  the  ruling  of  the  court. 

(10)  IV.  We  are  unable  to  eay  that  the  verdict  is 
excessive.  The  credibility  of  the  witnesses  who  testified 
as  to  the  nature  of  appellee's  injuries  was  for  the  jury. 
They  have  accepted  the  testimony  of  these  witnesses;  and 
giving  the  testimony  its  strongest  probative  force  in  ap- 
pellee's favor,  it  was  sufficient  to  sustain  the  verdict.  The 
appellee's  testimony  showed  that  he  was  severely  injured 
in  his  back  and  hip.  He  was  confined  to  his  bed  for  five 
weeks,  and  his  suffering  was  intenae.  The  testimony  of 
physicians  who  attended  him  tends  to  show  that  his  injury 
was  serious  and  his  suffering  severe.  We  find  no  basis  in 
the  testimony  to  warrant  us  in  reducing  the  amount  of 
the  verdict. 

The  judgment  is  therefore  affirmed. 


Cost  v.  Fidleb. 
Opinion  delivered  July  5,  1915. 

NeOLIOENOB — ^PEBSONAL       INJURY — SJCGTBIC       FAN — OONTMBUTOBY       IfSQLI- 

OBNCB. — Plaintiff,  a  visitor  in  defendant's  pool  hall,  sustained  injn- 
ries  to  his  hand,  when,  -while  sitting  before  an  electric  fan  to  cod 
himself,  he  raised  his  hand  to  stretch  himself,  and  striking  the 
fan  sustained  the  injury  comfplained  of.  Held,  although  defted- 
ant  was  negligent  in  maintaining  the  fan  unguarded,  that  plain- 
tiff's contributory  negligence  in  placing  his  hand  against  the  fan 
which  he  knew  to  be  unguarded  would  baa*  a  recovery. 

Appeal  from  Craighead  Circuit  Court,  Jonesboro 
District ;  J.  F,  Gautney,  Judge ;  reversed. 
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STATEMENT  BY  THE  COURT. 

This  suit  was  instituted  by  appellee  against  appel- 
lants to  recover  damages  alleged  to  have  been  sustained 
by  him  through  the  negligence  of  the  appellants  in  oper- 
ating an  electric  fan  without  having  the  same  protected 
by  a  guard.  The  appellee  alleged,  in  substance,  that  the 
appellants  were  operating  six  electric  fans  in  their  pool 
hall,  into  which  they  invited  the  public;  that  he,  upon  the 
invitation  of  the  appellants,  entered  the  pool  hall  and  be- 
came a  patron  thereof,  and  that  while  using  ordinary  care 
for  his  safety,  he  was  severely  injured  by  coming  in  con- 
tact with  the  unguarded  fan  which  was  being  used  by  ap- 
pellants to  cool  the  atmosphere  for  the  comfort  of  their 
patrons  in  their  pool  hall. 

The  appellants  denied  the  allegations  of  negligence 
and  injury,  and  set  up,  by  way  of  affirmative  defense,  that 
if  the  appellee  was  injured,  his  own  negligence  contrib- 
uted to  his  injury,  and  that  he  also  assumed  the  risk. 

The  appellee  himself  testified  that  on  the  day  of  the 
injury  he  went  into  the  pool  hall  of  appellants  and  played 
one  game  of  pool ;  that  there  were  six  electric  fans  on  the 
wall,  about  five  or  five  and  a  half  feet  from  the  floor,  ar- 
ranged three  on  each  side,  facing  each  other;  that  they 
were  known  as  **16'^  fans,  which  had  been  installed  about 
a  week  before.  They  were  all  kept  running  when  he  no- 
ticed them.  After  playing  one  game  opposite  the  fan  by 
which  he  was  injured,  he  sat  down  in  a  chair  which  was 
about  thirty  inches  high,  and  talked  with  the  party  he  had 
teen  playing  with,  the  chairs  being  arranged  along  the 
wall  and  the  fan  was  to  the  right  of  the  one  he  sat  in; 
that  it  was  a  very  hot  day,  and  he  put  his  hand  up  to 
stretch  like  a  man  naturally  would,  and  laid  his  hand  on 
the  fan,  after  which  the  fan  was  stopped;  that  the  fan 
was  without  a  guard;  that  the  blades  struck  his  wrist, 
causing  the  injury;  that  it  would  have  been  impossible  for 
him  to  have  ibeen  hurt  had  there  been  a  guard  on  the  fan. 

On  cross-examination  he  stated  that  he  **  guessed  he 
noticed  the  guard  was  oflF  of  the  fan  the  day  before  the 
day  of  the  injury.*'    There  was  no  guard  on  the  fan  at 
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the  time  it  was  put  in ;  that  at  the  time  he  sat  down  on  the 
day  of  the  injury,  he  knew  there  was  no  guard,  but  was 
not  thinfring  about  it  He  didn  't  know  whether  he  stopped 
and  cooled  off  before  the  fan  or  not  before  he  sat  down. 

Several  witnesses  testified  on  behalf  of  the  appellants 
that  the  appellee,  on  the  day  of  the  injury  and  prior 
thereto,  stood  in  front  of  this  fan  and  cooled  himself  off; 
that  the  guard  was  off  of  the  fan.  It  was  shown  that  ap- 
pellant M.  A.  Cost  had  given  directions  for  no  one  to  use 
the  fan,  as  it  had  the  guard  off.  The  appellant  testified 
that  the  fan  had  no  guard  on  it  because  there  was  a  screw 
loose  on  the  guard  when  he  put  it  there,  and  he  had  the 
electrician  take  it  off;  that  appellee  knew  that  this  guard 
was  taken  off;  that  he  would  go  to  that  fan  and  start  it 
himself  and  that  he  (appellant)  would  go  and  cut  it  out. 
He  noticed  appellee  at  different  times  pull  his  chair  out  in 
front  of  the  fan  and  cool  himself  off  prior  to  the  day  of 
the  injury.  He  did  not  see  the  appellee  start  the  fan  that 
day,  but  saw  him  standing  in  front  of  it  cooling  himself 
off  just  before  the  injury. 

The  appellants  moved  the  court  to  instruct  the  jury 
to  return  a  verdict  in  their  favor,  which  motion  was  by 
the  court  overruled,  and  to  which  appellants  duly  ex- 
cepted and  made  this  ruling  of  the  court  one  of  their 
grounds  in  the  motion  for  a  new  trial.  The  verdict  and 
judgment  were  in  favor  of  the  appellee  in  the  sum  of  $100, 
and  this  appeal  has  been  duly  prosecuted. 

W.  P.  Smith,  for  appellants. 

No  one  is  liable  for  an  injury  caused  by  negligence 
when  the  plaintiff,  by  his  own  negligence,  contributed  to 
the  injury,  unless  it  was  a  wilful  injury,  or  one  resulting 
from  the  want  of  ordinary  care  on  the  part  of  the  com- 
pany or  person  to  avert  it  after  the  negligence  has  been 
discovered.  95  Ark.  192 ;  36  Id.  71 ;  45  Id.  250 ;  47  Id.  497 ; 
77  Id.  401-4;  81  Id.  522-525.  The  burden  is  upon  defend- 
ant to  show  contributory  negligence  unless  it  appears 
from  the  plaintiff's  evidence.  101  Ark.  429.  The  legal 
suflSciency  of  the  evidence  is  one  for  the  court.  97  Ark. 
442. 
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Appellee  pro  se. 

Where  one  expressly,  or  by  implication,  invites 
others  to  come  upon  his  premises  for  business  or  any 
other  purpose,  it  is  his  duty  to  be  reasonably  sure  that  he 
is  not  inviting  them  into  danger  and  must  render  the 
place  reasonably  safe  for  the  visit.  Cooley  on  Torts  (2 
ed.),  1  L.  B.  A.  (N.  S.)  427,  and  note ;  3  Id.  1134  and  note 
and  982;  94  Am.  St.  488;  Whittaker-Smith,  Neg.,  10,  215. 
Where  there  is  uncertainty  of  negligence  or  contributory 
negligence,  the  question  is  one  of  fact  for  the  jury.  100 
Ark.  55 ;  68  Id.  291 ;  29  Cyc.  631-7,  640  B. 

Wood,  J.,  (after  stating  the  facts).  Conceding  that 
the  appellants  were  negligent  in  maintaining  the  fan  in 
their  pool  room  in  its  unguarded  condition,  the  uncontro- 
verted  testimony  of  the  appellee  himself  and  the  other 
witnesses  shows  that  the  appellee  negligently  placed  his 
hand  against  the  fan  which  he  knew  to  be  without  any 
guard.  He  therefore  negligently  contributed  to  his  own 
hurt,  and  the  court  erred  in  not  so  instructing  the  jury. 
The  judgment  is  therefore  reversed  and  the  cause  is  dis- 
missed. 


Brickey  v.  Cotter,  Administrator. 
Opinion  delivered  July  5,  1915. 

MOBTOAGES — ^ADIONISTRATOB  IN  POSSESSION — BRIGHT  OF  MOBTGAOBB  TO  BENTS 

COLLECTED. — ^The  administrator  of  deceased  mortgagor  was  in  pos- 
session of  lands,  upon  which  appellants  held  a  deed  of  trust  Held, 
the  possession  of  the  adminietnttor  was  the  same  as  that  of  a  mort- 
gagor in  poesession,  and  appellants  would  not  he  entitled  to  the 
rents  from  the  lands,  where  they  were  not  in  possession  of  the 
same,  and  had  made  no  attempt  to  obtain  poesession. 

Appeal  from  Lee  Chancery  Court ;  Edward  D.  Rob- 
ertson,  Chancellor;  affirmed. 

STATEMENT  BY  THE  COURT. 

In  December,  1913,  appellants,  under  the  power  con- 
ferred in  various  deeds  of  trust  held  hy  them,  advertised 
for  sale  the  lands  emlbraced  in  those  deeds.  Thereupon 
various  unsecured  creditors  of  Peter  Brickey,  the  maker 
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of  the  deeds  of  trust,  applied  to  the  probate  court  for  the 
appointment  of  an  administrator,  and  after  the  appoint- 
ment of  the  administrator,  he  and  others  instituted  a  suit 
in  the  chancery  court,  alleging  that  Peter  Brickey  was  the 
owner  of  the  lands  described  in  the  various  deeds  of  trust 
at  the  time  of  his  death;  that  the  indebtedness  secured  by 
some  of  these  deeds  of  trust  was  barred  by  limitations ; 
that  Brickey  did  not  owe  the  amount  alleged  to  be  due  un- 
der all  of  the  various  deeds  of  trust,  and  that  the  lands 
which  the  appellants  were  proposing  to  sell  under  said 
deeds  were  of  greater  value  than  the  amount  of  the  in- 
debtedness due;  that  Brickey  was  indebted  to  them  as 
well  as  to  the  appellants,  and  that  a  sale  under  the  terms 
of  the  deeds  of  trust  as  advertised  would  result  in  loss  to 
the  other  creditors  of  Peter  Brickey  because  the  prop- 
erty, if  sold  as  a  whole,  would  not  bring  a  price,  equal  to 
that  at  a  sale  in  separate  parcels;  that  the  sale, 
if  made  as  advertised,  would  prevent  any  fair  and  rea- 
sonable price  being  offered  for  the  land,  and  would  result 
in  a  sacrifice  of  the  assets  of  the  estate  of  Peter  Brickey, 
deceased.  They  alleged  that  the  purpose  of  the  appel- 
lants in  80  advertising  the  lands  was  with  a  view  to 
acquiring  the  property  embraced  in  the  deeds  of  trust 
for  a  much  sinaller  sum  of  money  than  their  real  value. 
They  set  up  if  an  adjustment  were  had  of  the  amounts 
due  the  appellants  under  prior  onortgages,  and  an  ac- 
counting showing  the  real  condition  of  the  indebtedness, 
the  lands,  when  sold  to  pay  the  same,  would  result  in 
a  large  surplus  after  discharging  the  indebtedness  due 
the  appellants  under  their  trust  deed,  and  that  such 
surplus  would  be  assets  in  the  hands  of  the  admin- 
istrator for  the  payment  of  other  debts  due  by  the  estate 
of  Peter  Brickey.  They  prayed  that  an  injunction  issae 
restraining  the  appellants  from  foredosing  their  trust 
deeds  in  the  manner  advertised  by  them,  and  that  an  a<>- 
counting  be  had  and  the  assets  of  the  estate  of  Peter 
Brickey  be  marshalled  so  as  to  permit  the  appellees  to 
have  such  of  these  assets  as  were  not  necessary  to  dis- 
charge the  indebtedness  due  appellants  paid  to  the  other 
creditors  of  the  estate. 
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The  appellants  answered  the  complaint  of  appellees, 
admitting  the  death  of  Brickey,  the  appointment  of  the 
administrator,  and  their  attempt  to  foreclose  the  trust 
deeds  as  set  up  in  the  complaint.  They  denied  that  the 
value  of  the  property  was  equal  to  their  debt,  and  made 
their  answer  a  cross-complaint,  setting  up  and  descrihing 
the  lands  included  in  their  trust  deeds,  giving  the  dates 
and  the  amount  of  indebtedness  covered  by  each,  and 
prayed  that  others,  heirs  of  Peter  Brickey,  and  his  ad- 
ministrator, be  made  parties ;  that  judgment  be  rendered 
in  their  favor  against  the  administrator  of  the  estate  for 
the  sum  due  them  under  their  trust  deeds,  and  that  if 
same  were  not  paid  within  twenty  days  that  the  property 
be  sold  by  order  of  the  chancery  court  through  a  commis- 
sioner duly  appointed  for  that  purpose ;  that  a  receiver 
be  appointed  *Ho  take  charge  of  the  real  estate  mentioned 
in  the  herein  described  deeds  of  trust,  to  rent  out  the  same 
and  collect  the  rents  therefrom  and  apply  said  amounts 
to  the  payment  of  the  notes  herein  mentioned,  or  hold  the 
same  subject  to  the  orders  of  the  court.'' 

The  cause  was  presented  at  the  March  term,  1914,  of 
the  chancery  court,  and  was  taken  under  advisement  by 
the  chancellor  and  a  decision  rendered  by  him  in  July. 

The  court  found  that  all  the  indebtednesses  alleged 
io  ibe  due  xmder  the  various  deeds  of  trust  were  valid,  ex- 
cept the  flum  of  $3,000,  included  in  one  of  these,  which  was 
barred  by  the  statute  of  limitations.  The  court  rendered 
a  decree  ordering  the  lands  to  be  sold  and  appointed  a 
commissioner  to  execute  the  same,  which  he  did  on  the 
20th  day  of  October,  1914.  The  amount  for  which  the 
lands  were  sold  was  much  less  than  the  sum  which  had 
been  decreed  in  favor  of  the  appellants.  The  lands  were 
bought  in  by  the  appellants.  The  commiassioner  made  his 
report  to  the  November  term  of  the  court,  and  the  sale 
was  confirmed. 

After  this,  towit,  December  11,  1914,  the  appellants 
instituted  this  suit  against  the  appellees,  setting  up  in 
their  complaint  substantially  the  above  facts,  and  alleg- 
ing in  addition  that  the  appellants,  as  cross-complainants 

Digitized  by  ^OOQIC 


j||46  BwcitBY  V.  Cqtter,  Administbatob.  [119 

in  the  onginjqil  suit  instituted  hj  the  administrator  and 
^^ers,  had  ^ray^  £cgr  the  app^dntxjaeaji  ^  a  neceivcir,^^ 
ithat  np  j^eeexver  wasappoxpted;  that  agpellee  Cotter,  as 
^.adminifitrato'r,  had  rented  put  the  land  £or  the  sum.  of 
,  $2,000  for  tiwi  ye^ir  ip  1,4,  anfJJi^d  co^^j^ihesame  or  luid 
.ijotes.evMenQii^,thQ  ap^^  4m  ip  hi^  po^ession,.  ^jbey 
setup  t]|iatp.j4jing.g^  to^^^  pos- 

isef^siQnj^ ^^^[Pf^^  iiiuasmuch.as.the  axoount  £okr 

whii^tjifj  jprgp^xiy'  cojid  >uiider  the  deci;eerof  the  chancery 
jcpxurt  Wits  npt  sufficient  to,  pay  the  indebtedness  due  theih 
lundej:.J;hje'd^oreaQ£  the  ooi^  they,  ha^sring  beoome  pur- 
yjhasefs'of^the  land,  were  entitled  to  the  rents  for  the  year 
.1914^  tojbefa^j^jy^d  on  the  balance  due  them  under  the  de- 
cree. They  Jl^^f  ore  prayed  that  a  receiver  be  appointed 
tp  collect  sia^rejQts  as  hadnotibeen  ooUected  for  the  year 
»1914,  and  that  appell^iCf  tjt^r  i^  directed  to  -pay  txver  any 
^^^unt^of  rent  colilect^d^ by  Jnm^^s  f^dmiiw^tratorfor^tiw 
.year  1914  ?ta  the  Tjeo^lw^tf.^^  thatrappeU^  C^- 

^W'be  named^as ««piy^^-..4  ■» . : 

Appellees  d^itartrtd  i6  %fae  complaint,  setting-upt^t 
•  the  facts  alleged  do-not; cpn8^ti|;^te  a  cause  of  action;-  The 
court  sustained  the  dejoiurre^r  and  entered  a  judgment  dis- 
missing the  oomplainl^  iroip  ify;hich  this  appeal  has  been 
duly  prosecuted. 

.^,  •  W>  ,t7.  l^QVf^pj  loToWPPJll^i^. . . 
r .  When  default  ww.m^e  in  the  payment  of  the  notes 
land  inter^est,  seenjfed^by  thef  d*feds  of  trust,  tod  the  land 
?wns  advertised  f6f<aalei  appeUajits  were  at  once  entitled 
to  po6se3sioii  tod{fento«id:t>rofits  provided  the  corpn^ 
was  insufficifent  to  pay  th6  debt.  When  the  answer  and 
cross-compteint^  yjafr  fibedr /Appellants  were  entitled  to 
jients  and  prpfits^.  Thfe  .chancellor  misinterpreted  our  de- 
cisions, .  ^.A?r*u- $6Q ;  P7Tg.  262. 

Daggett  (&  Vaggett  and  Roleson  <&  McCvUoch,  for 
appellee. 

If  appellants/ J?a\;e  any  grqund  to  conte^nd  for  rentes 
and  profits,  it  ipust  be  under  Kirby  ^s  Digest,  §  6354...  Tjxe 
questions  here  are  settled  by  68  Ark.  586,  and  97  Ark.  ^62. 
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.Wood,  J.,  (after  stating,  tbe  facts).  'Wfien'^it  y(e& 
instltated.agaiiist  appehanife' to  enjoin  iftiOT  froin, ^fore- 
closing their  trnst  deeds  nnder  the  ^^w^\c^i^&eld 
therein  the  appellants,  while 'cleimng'ffi^^  affe^afiops  of 
the  complaint  in  that  suit,  did  n61rafe«'tnal  Ine  CcJfiiVaint 
bo'dhttiiissed  and  that  ttvey  "lie  allo^^iEid  t6'  fwfeflifee  Tinder 
tke  pctwer  contaitii^  in  their  trart  ^tee(te.s  MilififiiotitiAifyy 
Uti^^ma^  their  aimwm^  u^nrni^km^Biii^iimif^^ 
9^  trf>'ttm  lifdeb«^iil(»&'«il«^d  «<^1to  ^iMqtbMiHbj^othwtte 
titeA^lirf*'  Petet*  HriofaB77  deteanaO;  ^  chid  tptid;reiif^ttiMk 
the'  fehancfer/  cdhrt^  gnat'th^-  a  dee^ox&F^.ttha 
aiimmt  of  that '  indoUtednoM,  *  md  *  >thfit  'HkeiC/defedd 
a£  .ici»t  seeuriiig  'wucii  H  iudebte^eds  ^  1  nfit^riK^l^sed 
by  4hfr  diancery  ,e0trt|:  fmd  tfcat  ^  }lwf!^c  se* 
mnring  th«  indebtedD^s  be  H^d  by  tbp  .ord^^pf ^tbe.oh^t 
oery  court.  WhUe  in  tbeijr  <nrQ«s<«(mfplaint  the}^, jmegio 
that  the  estate  of  Peter  Briekpj  wj^^  ipj|plvept|^4ajadj.^h^t 
the  indebtedness  due  ifi>em  from  tte  estate- was  in' excess 
of  the  value  of  the  lands  given  as  security  therefor,  and 
while  they  asked  that  a  receiiver  be  appointed  to  take 
cliif^'§  of  the  real  estate  and  to  rent  out  the  same  andcol- 
lecf  the  rents  and  hold  Hie  same  subject  to  the  orders  of 
the  c*o\xrt,'  yet  they  did  not  insist  on  a  ruling  of  .the  court 
as  %Q  the  appointment  of  such  receiver.  It  does  not  ap- 
pear that  any  testimony  Was  introduced  on  that  .issue. 
They  did  not  demand  any  ruling  of  the  court  granting  the 
prayer  of  their  complaint  in  thkt  particular;  but,'  on  the 
contrary,  they  permitted  the  administrator  to  hdld  the 
possessioii'of  the  lands  until  after  ifhe  sale  was  nlade  un- 
der the  orders  of  the  chancery  court  and  allpwed  the,  ad- 
ministrator to  retain  the  possession  of  saicj  lands  iintil 
the  commissioner  made  his  fipal,  report' to  the  court,  and 
their  deeds  were  confirmed.  If  appellants  had  taken  the 
necessary  steps  to  prove  the  allegations  oi  their  dross- 
complaint,  to  the  effect  that  the  lands  were  insufficient  in 
vaihie  to  discharge  their 'mortgage  debt,  and  th'^t,  the'  es- 
tate of  Peter  Brickey  was  insolvent,  and  had'deman\Ji9 
of  the  chancery  court,  on  this  showing,  that  "a  receiver  "to 
appointed,  then  they  would  be  in  a  position,  if  the  chan- 
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eery  court  had  denied  their  request,  to  urge  that  they  were 
entitled  to  the  rents  for  1914.  But,  as  they  did  not  do 
this,  they  are  in  the  attitude  of  consenting  that  the  admin- 
istrator of  Brickey  should  hold  the  possession  of  the  lands 
as  a  tenant  by  sufferance. 

We  held  in  Reynolds,  Admr.,  v.  Canal  d  Banking  Co., 
30  Ark.  520,  that  a  mortgagee  was  not  entitled  to  the  rents 
and  profits  until  he  had  ti^en  possession,  or  the  necessary 
steps  to  obtain  possession.  Here  the  facts  set  forth  in  the 
complaint  are  not  sufficient  to  show  that  the  appellants, 
as  the  mortgagees  or  beneficiaries  in  the  deeds  of  trust, 
had  taken  the  necessary  steps  after  asking  for  a  foreclo- 
sure of  their  deeds  of  trust  through  the  chancery  court, 
to  deprive  the  mortgagor,  or,  in  this  case,  the  administra- 
tor of  his  estate,  of  the  right  to  the  possession  of  the 
premises  during  the  foreclosure  proceedings.  If  Peter 
Brickey  had  'been  living  and  had  instituted  the  same  pro- 
ceedings to  enjoin  the  appellants  from  proceeding  to  fore- 
close the  deeds  of  trust  under  the  power  contained 
therein,  making  the  same  allegations  as  his  administrator 
made  in  the  suit  to  enjoin,  he  would  have  been  entitled  to 
the  relief  prayed  upon  proving  the  facts  alleged.  And  if 
the  appellants,  instead  of  insisting  on  their  right  to  fore- 
close under  the  power  and  asking  affirmative  relief  of  that 
sort,  had  answered  merely  denying  the  allegations,  and 
then,  by  way  of  cross-complaint,  had  asked  the  chancery 
court  to  foreclose  the  deeds  of  trust,  and  had  introduced 
proof  to  show  that  the  mortgaged  property  was  probably 
insufficient  to  discharge  the  indebtedness  of  Peter  Brickey 
to  them,  and  had  not  insisted  on  the  court  appointing  a 
receiver  until  after  the  sale  had  been  made  and  confirmed, 
and  until  after  Brickey  had  collected  the  rents  for  1914, 
then  they  would  not  be  entitled  to  these  rents  by  virtue  of 
their  purchase  at  the  foreclosure  sale,  and  would  not  be  in 
a  position  to  compel  Brickey  to  account  to  them  for  such 
rents.  The  administrator's  status  in  this  suit  is  precisely 
the  same  as  would  have  been  Peter  Brickey 's  in  the  case 
supposed. 
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The  facts  set  forth  in  the  complaint  and  admitted  by 
the  demurrer  show  that  at  the  time  of  the  institution  of 
this  suit,  which  was  December  11, 1914,  the  appellee.  Cot- 
ter, as  adflninistrator  of  the  estate  of  Peter  Brickey,  de- 
.  ceased,  had  collected  the  rents  for  the  year  1914,  or  taken 
notes  for  the  same,  as  the  property  of  the  estate.  The 
'  facts  show  that  the  commissioner  sold  the  lands,  under 
the  order  of  the  chancery  court,  in  Octoiber  and  reported 
the  same  to  the  Novem'ber  term,  when  the  same  was. con- 
firmed. Appellants,  therefore,  did  not  acquire  their  title 
under  the  foreclosure  proceedings  until  the  confirmation 
of  the  sale,  and  during  all  this  time  they  had  permitted 
the  administrator  of  the  estate  of  Peter  Brickey  to  retain 
I)ossession  of  the  lands  and  had  not  attempted  to  disturb 
his  possession  until,  as  the  allegations  of  their  complaint 
of  Decennber  11  show,  he  had  collected  the  rents  for  the 
year  1914,  as  the  administrator  of  the  estate. 

In  Deisch  v.  Moore,  97  Ark.  262,  this  court  held  that 
**a  purchaser  at  a  mortgage  sale  is  not  entitled  to  recover 
from  the  mortgagor  in  possession  the  rents  and  profits 
during  the  period  allowed  for  redemption.^'  And  in 
North  American  Trust  Co.  v.  Burrow,  68  Ark.  584,  we 
said :  "The  status  of  the  owner  of  the  equity  of  redemp- 
tion in  possession  and  during  the  period  allowed  for  re- 
demption, is  that  of  a  tenant  by  sufferance^  who  is  not 
required  to  pay  renf 

These  principles  are  applicable  here ;  for  the  posses- 
sion of  the  administrator  of  the  estate  of  Peter  Brickey, 
as  we  have  seen  under  the  admitted  facts,  was  the  same  as 
that  of  a  mortgagor  in  possession,  at  least  until  the  con- 
firmation of  the  sale  to  appellants  under  the  decree  of  the 
chancery  court.  Up  to  this  time  the  appellants  had  neither 
taken  possession  nor  the  necessary  steps  to  give  them 
possession.    The  decree  is  therefore  aflSrmed. 
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^  r  li^t  fraa. liable  to  pay  ii^tp  tbe-Jl^ant;  th^avouiU^f  liJv.^iQtiv ^a 
sanie  ^  t)e  di$ti1b\it^  amon^  other  stockiiolc^ra  who^liadji^d 
for  the  stock  subscribed  in  the  bank;  and  where  appellant  had  p^  r- 
'<^a8ed"Bliare8  1>^kmglng  to  otheir  sto^holdiery,'  thai  stofck  i0»imd 
share  in  the  dtetrlbution  <A  tha  annnmt  iftilcb  %»'iQ»4t  -pir  iK" " 

Appeal  from  Prairie  ()h«gcey5^.Ci9wt  i  ^j^  4f *  *^ 
Moif,  Chancellor ;  reversed^   x,  /  ^'  r^  -  ,  .  '.^t^;,\\\^\^f,^  nr{j 

Thomas  &  Lee,  for  appfeflafnt '  .\'.^  e^/  i-^  rr  * ,  -.  07 
1.  The  ohancdlot  Sftil^ii^  U\i^^  fh6  ffiTe<*i*5«i8i4f 
tliis  court;  &il^1tHe*ii^)dke  «fi4i^  i1[j«t)^di(9«lA<%ilfr>S^ 
tions  to  ent^PiJi  dfearfe^agitinst^pprtfefiit,  Yangha^;;  in/fte 
stim  of  $1,000,  aoid  of der:«llinl0  tft  be  ttatribiitediLpfD  rate 
between  the  dtoekkoldern,    110A»fc.^3^<^  loertinnq-f. 

'^^'^  Bnlmiw^^c  c«  yeeHt^;;for  appMW^    *   ''   ^'  '  ^' •  ^"'^' 

5Phere  is  no  error  in  the  decree.  The  c^l^llafi^ff^pm 
this  case  \k  p^t  the  .amount  pai^^'iji  '^13i^^^^ 
110  Ark.  39-42.^  Tlie  suit  ^^^  tirqughtfer  ftie  beneftt'fif 
plaintiff  or  aiiy  othef  stockholder.  Other  creditors  were 
proper  parties,  trat  not  necessary  parties.  1  Cook  on  Cor- 
porations (4  ed.),  par.  205.  The  other  stockholders  ha^fe 
iibf  as^<^  anv  i^litef. ' 

WooD^^  J:    This  is  the  feecond  appeal  in  this  cause. 

"Appellees  Blkkefeibre  and  MdElwee  were  stockholders  fci 
ihe  Bank  df  Ces'A^C.    That  fcank  is  now  defunct.    They 

^ad  paid  ill  40  peVcfent.  of  the  amount  of  stock  subscribed 

^by  them.'  They, 'with 'one  A.  L.  Moody,  another  stock- 
liolder  since  deceased,'instituted  this  suit  a^iiinst  G.  tf. 
Edmondsori,  Emmet  Vaughan,  J.  T.  Bogard,  and  J.  R.'B. 
Moore,  as  directors,  alleging  that  through  the  negligence 
of  the  directors  the  bank  was  wrecked,  and  seeking  to  hold 
them  liable  as  directors  for  the  amount  paid  for  their 
stock. 
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When  .the  eause  was  tried  the  iinst  time,  judgrajagt, 
was  rendered  in  fay^r  of  Oie  apj>o]lc^es^  ^^^,p^  ^p^^w^*' 
^s  court  the  judgment  of  tlie" lower  court  wa^"  fij^rmed 
as  against  Q^}V~  Edn:\oi)dson  and  J.  K.  II  ^rnor/^  ^]w 
appeal  "v^ras  dismissed  -a^s  to  tjie  appc^lle^  ^^Ir^od^^  Tli^ 
cJanse  wa^  tovem^d  on  the  former  appeal  a^  to  IItc  niijful-' 
Ktnt  Vanghan,  ai^'i''&D4ap4Gd  for  further  pj-ocoedJng^.Tlit^ 
case,  on  the  fii;gt  arrp^^  39-  \"  [''^ 

On/the  «3hn*l^l«4*l;'«^e-feAidt  ^y:tift^p«ll»  Jl<>W- 
ever/  thtffc;  d€[f^dimth\Tai:^an^  asd  seTW^lis^ltcgf rtitofit- 
hoUm&iimifa>  paid'  any  <part  rof  theix  «ftlio»pti6im  to  Jftie 
eapitaf  stock,  bat  gSvertlcJtes  thferefidlr,  ^^Mhich'-were' itfter- 
ilwitd  cancel^  by  the. directors.  The  Kjoi^oration,  acting 
ttirongh  itiS  directbts,  litald  no  ri^ht  tooane^  the  notes  for 
tfa&  stock  stLbscriptidtos  ists^against  ctieditors  ndr  as  against 
dther  ista(!kJioldeA  ^13'  had^  psud  theiV'  Wbscriptiona^r 
TBrose  whc)  haii'pdid  were,  to  therexteWtoff^d^^r  paympiyfeg 
oh  stock,  creditoj^  of  l^^eoi^ratio^  ^Jo4^ we  enti,tt0d  to 
have  the  I^^^iHIj^  tfgaittst  bother  s^oj:^ 
Such  liahility  is  for  the -percentage  paid  in  by  stot^old- 
ers,  so  thiat  the  amount  can  he  treated  as  a  part  qf  the  as-, 
sets  ol  the  •corporfifctienr^fbrdisftribifttion.-^'  .  ^^  .    , '-^ 

After  remand  of'tKe  cau-se,  the  chancery  court  heard' 
the-^ame,  as  t|ie  decree  recites,  ^u^oji  the  complaint,  wit¥ 
it'^  exKifbits;  the  answer  of  the  defendant  Vaughan,  to- 
^ejt^^rVitii  its  exhibits;  the  depositions  of  witnessed' 
maniing  |;hem) ;  together  with  the  opinion  of  the  Suprenie^ 
ubHiik  heretofore  rendered  iji  this  cause/*  The  courf^ 
thereupon  fqmid  as  follows:  **That  the  defendant 
"^g-ughan  had  executed  his  note  for  $1,000  in  payment  of 
4  Cf^Il  made  by  the  directors  upon  the  stockholders  of  the 


Yaugfian  had  purchased  aU  ilie'^jtpclc  of  the  Ban^  of  Des* 
Arc„  with  the  exception  .oj  that  owned  ^y  the  plaintiflSJ^ 
(Jptn  adjudge  that  the^pjl^jntiff^  (namipg  the  appellees]? 
da  recover  of  appe^an't  iomt?'  5^^^  McElwee  $200,  E/,C.' 
l^^akemore  $200,  aiid  uliarles  )f ..  Mj^ers,  administrator^. 
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$400,  same  'being  the  amounts  due  them  as  distributive 
shares  of  the  amount  due  them  by  said  defendant 
Vaughan.'* 

The  appellant  testified  in  substance,  and  his  evidence 
is  undisputed,  that  at  a  stockholders'  meeting  the  notes 
given  for  stock  were  authorized  to  be  canceled  upon  a 
consideration  of  a  surrender  of  the  stock.  He  had  exe- 
cuted a  note  in  the  sum  of  $1,000  in  payment  for  $2,500  of 
stock  subscriibed  for  by  him  in  the  Bank  of  Des  Arc,  and 
that  this  note  was,  under  the  resolution  of  the  stockhold- 
ers, canceled,  and  his  stock  surrendered.  He  also  testified 
that  he  owned  all  of  the  stock  df  the  Bank  of  Des  Arc  ex- 
cept that  owned  by  Edmondson  and  J.  R.  B.  Moore.  That 
he  purchased  the  same  at  50c  on  the  dollar.  Edmondson 
testified  that  he  was  the  president  of  the  bank;  that  the 
note  of  $1,000  was  to  pay  the  $2,500  of  stock  subscribed 
for  by  Vaughan,  which  note  was  canceled  by  the  board. 

On  the  former  appeal  we  said:  **It  was  not  devel- 
oped in  the  case  what  would  be  the  distributive  share  of 
the  plaintiffs  and  the  additional  amount  to  be  paid  in  by 
defendant  Vanghan  and  other  defaulting  stockholders. 
These  are  equities  that  should  "be  adjusted,  and  as  the 
case  was  not  developed  on  that  theory,  it  can  be  sent  <back 
for  further  proof." 

It  thus  appears  that  the  court  erred  in  its  decree.  Un- 
der the  directions  of  this  court  on  the  former  appeal,  the 
chancery  court  should  have  entered  a  decree  against  the 
appellant  in  the  sum  of  $1,000,  with  interest,  the  same 
being  the  amount  of  his  liability  to  the  other  stockholders 
who  had  paid  their  stock  subscriptions.  The  court  then 
should  have  entered  an  order  directing  that  this  sum  be 
distributed  among  all  the  stockholders  who  were  entitled 
thereto,  pro  rata.  If  appellant  was  the  bona  fide  holder 
of  all  the  shares  of  stock  that  had  ^en  subscribed,  except 
that  owned  by  Edmondson  and  J.  B.  B.  Moore,  and  appel- 
lees Blakemore  and  McElwee,  he  was  entitled  to  have  all 
of  his  shares  of  stock  considered  in  the  distribution  of  the 
$1,000.  Appellant  had  the  right  to  purchase  the  stock 
held  by  other  stockholders.  Appellant  says  that  he 
boneht  all  of  the  stock  of  the  Bank  of  Des  Arc,  except  that 
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owned  by  Edmondson  and  J.  R.  B.  Moore,  at  50c  on  the 
dollar,  bat  there  is  no  testimony  in  the  record  showing 
whether  or  not  those  who  owned  this  stock  had  paid  the 
percentage  required  of  them.  Of  course,  if  those  who  had 
originally  suibscribed  for  the  stock  had  not  paid  for  the 
same  on  the  same  tesis  or  percentage  as  was 
paid  by  others,  then  this  stock  could  not  'be  taken  into  con- 
sideration in  the  pro  rata  distribution;  and  appellant, 
even  though  he  had  paid  for  such  stock  at  the  rate  of  $0c 
on  the  dollar,  would  not  be  entitled  to  have  such  stock  con- 
sidered in  the  pro  rata  distribution. 

But  the  burden  was  upon  the  appellees.  Vaughan 
testi^ed  that  he  had  paid  50e  on  the  dollar  for  this  stock, 
and  there  is  no  testimony  to  show  that  the  holders  of  stock 
from  whom  Vaughan  purchased  had  not  paid  the  same 
pro  rata  percentage  of  stock  subscription  as  the  other 
holders  who  did  pay.  We  are  of  tiie  opinion^  therefore, 
that  appellant  must  be  held  as  the  bona  fide  holder  of  this 
stock,  and  that  as  the  holder  of  such  stock  he  is  entitled  to 
liave  the  same  as  weli  as  the  ^ares  subscribed  for  by  him 
considered  along  with  the  stock  of  Edmondson  and  J.  B. 
B.  Moore,  the  other  stockholders,  in  the  pro  rata  distri- 
bution of  the  $1,000. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded with  directions  to  the  chancellor  to  ascertain  the 
amount  due  the  appellees  on  this  basis  (and  for  that  pur- 
pose to  refer  the  same  to  a  master  if  necessary),  and  to 
render  a  decree  in  their  favor  for  such  sum,  when  re- 
ported. 


Stone  v.  Prescott  Specul  School  District. 

Opinion  delivered  July  5,  1915. 

Contracts — ignorance  or  contents.— One  who  has  an  oppoirtuntty 
to  read  a  contract  'before  signing  it,  can  not  escape  its  obligation 
hj  saying  that  he  signed  it  without  having  read  it. 
Contracts — ^idnorancr  of  contents. — ^Appellant  can  not  eecaipe  the 
oihUsatlon  of  his  written  oontrajct,  which  he  could  have  read  but 
did  not  do  so,  there  being  no  allegation  of  any  misrepresentation 
as  to  the  contents  of  the  writing  which  he  signed.   . 


Digitized  by 


Google 


554         Stone  v.  Pbescott  Special.  School  Dist.        [119 

3.    OmTftACTS-'-^BSCBtfnoir  caNTBAor^-^SBScrnoif  of  vvmic  school — 

AOCBFTAMCS   Bt   ftOfiOOL   Di|8TBXOrJ^Wh«il    OeTUtftt   Clti^iili   Slgtted  -A 

8U-l9iertHi<^n  icontvaot  agiMliw  topir scediUit.svni  rnqmillr  iM* 
a  auzniber  of  y^am^  ^.tlif  lerect^  oC^i>iM^'hi^  aohof^ifj^yttdtJig 
aAd  wl)6^.  tlie  i^bool  idi|tai<(t  apcmti^  iha  offes^^m^  ^I'ecl^  1J^.  i^^ 
school  building,  all  the  eigners  or  the  contract  became  /bound  by  its 

AppedHrom  N-evtida  Cirouit  Court;  J.  H.  Chmf^HL, 
Special  Jndgfe ;  affirmed:  ^ 

H.  E.  Rouse,  for  app.ellant. 

Appellant  relied  on  representations  df  ag^pt^s  for  ap- 
pellee, and  without  reading J&ie  conti:act  si^ed  the.same.  . 
If,  through  inadvertence  or  fraud  of  tjie  agents  of  appel- 
lee, patts  of  the  contract  were  Yeft  out,,paroj  evidence  w^s 
admissible  to' skow  th^t/th^  contract  sueif  onVas  not  ftie 
contract  entered  into  by  appellant.    94  A  AT  5?7;  55  .Ar^. 

:  11?;  '§§'M:  m;  m  A^rVsi^r:  '    ' , ;; ' ;;;,.    . , . 

'  .  Beljdng  upon  the'  representations  ,  ()t^  ,appellee*e 
agents,  appellant  accepted  the  offer,  as  made,  and  if,  with- 
out appellant's  cops^nt,  appellee  changed  the  conditions, 

' the  contract  was  not. the  Qontr^ct, accepted  by  appellant. 

"iParagraph  2  of  the  answer  states  a  defense,,  and  the  de- 
murrer should  have  been  overrule^.  ^.30  Ark,  195.  ^L' 

■\  Eyery  fair  and  reasonable  inte^idment.  mu$t  Tbe  in- 
dulged jn  support  p^  ihe  answer. ,  If  its  a^verm^nfs  are 

^defective^  ambiguous  or  incomplete,  the  '6Qrrect  method  of 
obtaining  correction  W2^s  by  motionto  make  it$  allegations 

"more  definite  and  certain.  If  the  facts  stated  in  ihp  an- 
swer, with  every  reasonable  inference  that  may  be  ^rawii 
therefrom,  constitute  a  good  defense,  the  demurrer  should 
be  overruled.  96  Ark.  167;  107  Ark.  445;  101  Ark.  352; 
91  Ark.  400;  93  Ark.  171. 

Paragraphs  7,  8,  9  and  10  of  the  answer  collectively 

•  stated  the  defense  of  no  oonsideration,  which  is  good 
against  demurrer.  96  Ark.  5t^ra;  60  Ark.  612.  On  the 
question  of  appeMant^s  riot'  Veaflihg  the  contract,  see  110 
Ark.  185;  82  Ark.  105-112;  160  Mass.  477,56  N:  E.  65;  96 

-Ark.  371-376;  109  At*.  299;  '-'/'  .      -       . 

Paragraph  3  of  the  "stns^er'  states  a  failure  of  con- 
sideration in  that  appellee  promised  to  build  the  school 
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on  land  oceupied  by  the  City  Park,  and  bmlt  it  elsewl;iere, 
ap^  a^rf!^4  *^^^  appellant  wpul^  xiQii  )^  jc^q^iv/^  to  pfty 

f5?n57S4;  60  ArpSlSlf  Ark,  169;,9.6^rJ:.  166, 167. ,  .; 

'  '^'C.'CJHanibp,  for  lippeMee!    .   *     ^*  '  ■     •    '  •  J 

'^  *  I)6itttti*er  Avtts-the  *itoper  plea^'agfelnst  tbe  answer. 
By  Wiijr^  cottnterdai^**^  «et-off  ftppellanf  seeks  to  te^ 
A>ver  judgment  in  th&  sum  of  $500  'd^a*hli^tefe;b3^  rea^Sofe^ 
of  an  alleged  failure  6f  appellee'  to  coA^ly  ivlth  the  pro^^ 
visions  of  tlie  contre^. '  Bi  dri/keti&rf  i>t  thib  Mnd,  a  clairf 
for  unliquidated  damaj^s  cati*  not  b^  jMfeMe^'ks  a  cotffi^^ 
terclaSm  or  set-off,  Kirby's  Dig.,  §  6104i;'30  Ark.  50;  54 
Ark.  187;'95  Ark.  493.  Moreover,  iappellant  asks  a  coucb 
o£  lnw  t6  refomrtbci  tolitwet  by  ^agraftin^ 'thereon  ©etf-r 
lain  (x>iiditit)ns  ^tbifC^oolklS  ftUeges^w^d  agireed  upon  at  the» 
iimeiof  t»gBin^ti(H^dMtm<4.  THs  t^an  n^  be  done  in  tt 
wnrt  of  Mlftwl  -102  Ark.^87 ;  108  Ark.  f503.o  4  -  -^ 

"'^"  How  could  these  two  propositions  ^be^i^ached  eifec^t 
Bydenaurrer?  '^f  :       » 

Parol  testimony  is  not  admissible  to  v^ry,^cpntradict 
or  add  to  the  terms  of  a  written  contract.  30  Ark.  186 ;  50[ 
Ark.  39i^;  64  Ark.  651;  99  Ark.  224;  105  Ark.  455.  See,' 
also,  99  Ark.  289;  71  Ark.  185.  There  is  no  allegation  in 
tlie  answer  that  any  one  represented  to  appellant  that^th© 
contract  contained  any  word  or  condition  otKffl*'ihan  ir 
actually  contained ;  therefore,  96  Ark.  afTl-^WJ  %nd  109 
Ark.  299  do  ;iot  bear  out  appellant's  ooiitentirife^  '    \ 

AppellBe's  plea  thaj;  he  (iid  not  rea3'thi|Fo]^a 
avail  hinj  nothing  when  he  dojas  nq^'/^^^'he  was  Q^evr 
reached  when  he  placed  his'  signature  ip  jEhg  instruments 
91  U.  S.  50;  71  Ark.  185.  Martin  and  Bemi^Jrcw^thM 
nature  of  th^  pontrapt  itsii^lf,,repijesented  th^e  sijbscribers, 
and  not  the  school  (i^^ct;bn^  adpitted^thajt 

Bemis  was, a  school  dij^cfor,  iis  4,4^^^^*^. alone  jCoqlq 
not  bii)d.the  district. ,  73  Ar^!  l9^i/67  Art]  237?  Persons 
who  deal  .with  school  officers  are-presijmed  to  have  knowl- 
edge of i  the  eectent  of  their  powers.    94  Ark.  583* 
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Smith,  J.  The  complaint  in  this  case  alleged  that  ap- 
pellant was  indebted  to  appellee  in  the  sum  of  $175,  evi- 
denced by  a  subscription  contract,  a  copy  of  which  was 
attached  as  an  exhibit  to  the  complaint,  and  that  appellee, 
relying  on  the  promise  of  appellant  to  pay  the  amount 
there  subscribed  by  him  ($50  per  year  for  a  period  of  ten 
years)  borrowed  large  sums  of  money  and  proceeded  to 
erect  and  equip  a  high  school  building,  which  it  now  main- 
tains. That  appellee  would  not  have  (borrowed  money  nor 
erected  said  high  school  but  for  the  promise  of  appellant 
and  others  to  pay  the  amoimts  subscribed  by  them.  The 
contract  sued  upon  was  as  follows : 

**We,  the  undersigned,  for  the  purpose  of  erecting, 
equipping  and  maintaining  a  high  school  for  the  city  of 
Prescott,  Arkansas,  agree  to  pay  to  the  'board  of  directors 
of  the  special  school  district  of  Prescott,  Arkansas,  and 
their  successors  in  office,  the  sum  set  opposite  omr  names 
for  a  term  of  ten  years,  beginning  January  1,  1911,  said 
sums  to  be  paid  in  equal  semi-annual  installments  on  the 
1st  day  of  January  and  the  1st  day  of  July  of  eadi  year 
for  said  term  of  ten  years,  provided,  however,  that  should 
^y  suibscriber  hereto  die  or  move  away  from  Nevada 
County,  Arkansas,  then  payment  by  such  subscriber  may 
cease. 

Name  Address  Amount 

J.  B.  Stone.  $50.00 

This  subscription  contract  was  signed  by  123  citizens, 
who,  collectively,  agreed  to  pay  the  total  sum  of  $40,750. 

There  was  an  allegation  that  appellant  had  paid  no 
part  of  his  subscription,  and  that  there  was  due  thereon 
for  the  years  1911,  1912,  1913  and  the  first  part  of  1914, 
the  sum  of  $175,  which,  after  due  demand,  appellant  had 
failed  to  pay. 

V  Ax>pellant  answered  and  alleged  that  Will  Bemis,  a 
director  of  the  school  district,  and  Matt  Martin,  a  real  es- 
tate dealer  in  the  city  of  Prescott,  called  on  him  on  two 
different  occasions  for  the  purpose  of  inducing  him  to 
sign  said  agreement,  and  stated  and  represented  to  him 
that  the  high  school  building  was  to  be  /built  in  the  city 
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park,  across  the  street  from  the  Park  hotel,  which  was 
owned  by  the  appellant,  and  that  said  high  school  when 
completed,  would  be  a  free  school  and  no  tuition  would 
be  charged  the  patrons  of  the  school,  and  that  said  school 
was  to  be  'built  by  popular  subscription,  and  appellant  was 
to  pay  no  taxes  toward  its  erection,  or  any  indebtedness 
incurred  in  its  construction.  Appellant  further  alleged 
that  the  representations  were  known  to  be  false  at  the 
time  they  were  made,  and  were  made  for  the  purpose  of 
inducing  him  to  sign  said  subscription  contract,  and  that 
he  believed  said  representations  to  be  true,  and  was  in- 
duced thereby  to  sign  the  contract. 

He  filed  an  amendment  to  his  answer  in  which  he 
alleged  that  he  did  not  read  over  the  agreement,  and  was 
not  aware  of  the  recitals  of  the  subscription  contract  at 
the  time  he  signed  it. 

The  answer,  however,  did  not  allege  that  any  false 
representations  were  made  to  appellant  as  to  the  contents 
of  the  subscription  contract.  A  demurrer  was  filed  to  the 
answer  and  sustained,  and  upon  appellant  declining  to 
plead  further,  judgment  was  rendered  against  him  for  the 
amount  sued  for,  and  this  appeal  has  been  duly  prose- 
cuted from  that  judgment. 

(1)  We  think  the  demurrer  should  have  <been  sus- 
tained. It  has  been  several  times  said  by  this  court  that 
one  who  has  an  opportunity  to  read  a  contract  before 
signing  it  can  not  escape  its  obligations  by  saying  that 
he  signed  it  without  having  read  it.  In  the  case  of  Mitch- 
ell Mfg.  Co.  V.  Kempner,  84  Ark.  349,  it  was  claimed  that 
a  written  contract  for  the  sale  of  certain  madiines  did  not 
contain  certain  warranties  concerning  the  machines  which 
Kempner,  the  vendee,  testified  the  representative  of  the 
vendor  said  it  would  contain;  and  he  testified  that  he 
signed  the  contract  hurriedly  without  having  read  it,  but 
presumed  it  contained  the  warranties  which  the  agent 
said  would  'be  contained  in  the  contract.  Tliat  fact  was 
denied  by  the  agent,  who  testified  that  Kempner  had  read 
the  contract.  It  was  there  said,  however,  that  it  was  un- 
important whether  Kempner  had  read  the  contract  or  not. 
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as. he  had  ample  opportunity  to  do  so,  and  that  he  could 
not,  when  the  contents  of  the  writing  itself  were  not  mis- 
represented to  him,  escape  the  obligation  of  the  contract 
by  showing  that  he  signed  the  contract  without  reading  it 
(2)  •  So^  here,  appellant  can  Jiot.pscape  the  ol^liga- 
tion  of  his  written  contract  which  he  could  have  read,  "but 
did  not  do  so,  there  -being  no  allegation  of  any  misrepre- 
sentations as  to  the  contents  of  the  writing  which  he 
•signed.    Colonial  &  XJ.  8\  Mortgage  Co.  v,  Jeter^  71  iCrk 

1^5^  !.'  -  ,.^'  ':  '  ■  '  _/.;  :^Tr.  ;•  .' 

.^  ^(3i)r  3\(oreaTer,  this  3ubs<jriptiQn^p(mta?act,.3pe^|iK^ 
purport  to  be  an  agreement  betwe^en  .Bews  vid^Mapti^ 
on  the  one  hand,  and  appellant,  on  the  other.  The  names 
of  tieither  Bemis  nor  Martin  are  mentionefl^ih:  the  con- 
tract.' This  was  a  contract  which  was  signed  bj  the  /pjib- 
lic-spirited  citizens  of  Prescott  for  the, erection. of  a^igt 
school  in  that  city,  and  each  subscriber,  in  signing  It,  haA 
the  right  to  assume  that  its  provisions  apj^ied- Alike* to  all 
the  subscribers,  and  xmder  the  anegartroUd  of 'Hie  com*- 
b(A]9Aiwhi(di>the'an[6W^  did  not  Idtony,  tklB^JsvbjMrtpft^A 
,<6ttirwas  Accepted  by  the  8<rfiool>distrteV*»d  lh«i'bolMlllt 
Wilcraoted  for  was  emeted,  and  upm-.t)^  Mii^tildmM 
•titts  df^tvall  of  the  signecfito  tlid  (ktiitriM^UMOttidiiKmiul 
by  its  provisions.  Rogers  v.  Qnttoibbay  Ih^cdB^HdHogm, 
64  Ark  627.  ..-.,' 

The  judgment  of  the  cotirt  below  ieiibeTOft)Pf  aflbiHwi 

,  '  >^    f     Bbatricb  Crbambry  Compai^y  v.  Ot'AfLUftt. 
^   .  Opinion  delivered  July  5,  1915. 

%/.    fBlJXOBtAL  AND  AOVJUT^VmnSCUOeKD  PBIKCIFAI.^r^UABIcAnr<»^'A0Bft:.-^ 

Where  an  agent  makeB  H  contract  <for  ati  ufidkioleeed  prlaelilf^. 
botbi  the  iirin^lpal  and  the  AS^nt  may  be  held  Uabl^  At.  the.  ^lectjm 
r  of  tlje  party  who  dealt  with  the  agent 

2.      PBINCIPAL     AJ^P     AG1II7T — ^UWDIS  CLOSED     ?BINOIPAL — SELpC^     AND     Ptm- 

OKASka. — A.  sold  butter  to  £(.,  making  daily  conlslgnmente.  tm^  B. 
making  '^remittancee  at  stated  Intervala  B.  them  ttiad^  &  eoAtraot 
with  0.  whereby  k  delivered  all  the  butter  feoeii^>fh>m  iLT^  fi^ltt 
ooftt  ipirlce^  B;»  however,  continued  making  ramittanceii  to  ^-w^^i^f 
without  any  knowledge  of  C^.  continued  to  make  ahinm^ti^.  tp,  B. 
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'    Heldt  tt^t  under  the  tacU  C.  would  not  ibo  treated.  Am  B/aauMb^ 
J  rcloeed^  principal,  but  that  O.  waa  merely  a  pu<t>W>yi^'<!f^P<'ft>>'   ^  * 
^r ,.  AC7901I9— <x>N8oiJDATiojT.— r^Actlona   depending   Vfffjf^ ;  t^(  '-eme  or. 
Bttbstantially  the  same  evidence,  or  aiiaing  out  of  the  same  trmh 
action  nkay  be  consolidated  under  Act  339,  page  798,  Acts  ol  I9d6.' 

'     Appeal  from  Pulaski  Cbancery,  €(nii^;  Ja/in  iS?c  Mai^ 

tineau,  Chancellor;  affirmed. 

''  J 

L.  E.  Hmton  and  GoM^r,  SChifiiH^  i^  appellaisit. 
'    .  1,    It  was  error  to  dismiss  that  part  of  the  com|iaiiit 
of  the  appellant  praying  for  a  ^dgment-over  against 
Gamer  for  the  sum  of  $1,951.0?,  s^aSi^  U^  conspJidatQ  that^ 

gart  of  appellant  ^s  suit  seeking  tor recover  the  $I,(r07.75' 
rom  Hicks.  ,  Thq  court  had  jurisdiction  to,  determine^ 
whether  Hicks  ,wqb  trustee,  and  if  he  held  the  latter*! 
sum  for  the  plaintiff.  Having  rightfully  acquired  juris- 
(jietion  for  one  purpose,  it  had  jurisdiction  for  thepur- 
ppse  of  granting  complete  relief,  eitherjegal  9r  p^uitaWe, 
to  which  any  of  the  parties  were  entitled^  70  Art  lS9r,  14 
Ax}^  50;,37  Arjk.  1,64, 187;/^.:^,  292;  75  Ark.  55,-55;  77 
-^k.  670,  5^6-  TheJtwp  ^ts  were  not  between  the  san:je 
parties  at  any  time,  and  involved,  in  p^,  different  issue^., 
Tne  court  should  not  haverconsolidated  thena.  74  Ark.  5^^^ 
-  2.'  'The  contract  between -appellant  andrthe  Bunc^^ 
Geimnissioiv  Company  was-  -assigriable.*  •  The  'evidence. 
cleaidy  disckrses  an  Bssignment  of  the  co^tr^ct.  No  paf  *- 
tiddar  words  are  necessary  to  constitute  an  ^issi^meift/ 
17: How.  353 ;  1  Wall. 604;  2  Am.  &  Eng,  Enc.  o^  L.  (2  ed.^>y 
1055 ;  2  Ruling  Case  Law,  614.  After  the  assignment,  the' 
Bunch  Company  can  only  he  held  as  the  agent  of  Oamer 
as  undisclosed  principal,  and  upon  discovering  the  agency 
appellant  had  the  right  to  hold  the  principal  for  the  debt 
(Jiie  it,  certainly  to  the  amoimt  which  Earner  then  owed 
and  had  not  paid  to  the  Bunch  Company;  87  Ark.  434; 
87  Axk.^374;  50  Ark.  433; 37  Fed*  49, 2  L.-R.  A.  749. 

H.  M.  Trieher,  for  appellee  Maloney,  trustee. 

,    1.    The  chancellor  properly  dismissed  appellant's 

suit  on  account  against  Gamer.    No  part  of  its  coAiplaint 

stated  a  cause  of  action  cogm2at)le  in  equity,'  as  it  did  not 

allege  that  Hicks  was  holding  the  mon^y  at  the  time  of 
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the  suit.  There  is,  therefore,  no  room  for  argument  on 
the  part  of  appellant  that  the  chancery  court,  having  ac- 
quired jurisdiction  for  one  purpose,  will  hold  it  for  all 
purposes. 

2.  There  was  no  abuse  of  discretion  in  consolidating 
the  cases.   Act  339,  Acts  1905 ;  83  Ark.  288. 

3.  The  chancellor's  findings  on  the  merits  are  not 
against  the  preponderance  of  the  evidence. 

Hart,  J.  On  November  23,  1914,  W.  H.  Gamer  and 
the  German  National  Bank  of  Little  Bo(^  Arkansas,  as 
trustee,  filed  a  bill  of  interpleader  in  the  Pulaski  Chan- 
cery Court  in  which  the  Beatrice  Creamery  Company,  a 
corporation  organized  and  doing  -business  under  the  laws 
of  the  State  of  Oklahoma,  and  J.  S.  Maloney,  as  receiver 
of  the  T.  H.  Bimch  Commission  Company,  a  domestic  cor- 
poration, were  asked  to  be  made  parties  defendant.  The 
bill  of  interpleader  alleges  that  during  the  months  of  Sep- 
tember and  October,  1914,  the  Beatrice  Creamery  Com- 
pany shipped  and  consigned  to  the  T.  H.  Bunch  Commis- 
sion Company,  at  Little  Bock,  Arkansas,  butter  of  the 
value  of  $1,707.75 ;  that  upon  the  arrival  of  said  butter  at 
Little  Bock,  it  was  turned  over  by  the  Bunch  Commission 
Company  to  W.  H.  Gamer;  that  Garner  sold  said  butter 
of  the  value  of  $1,707.75  to  retail  merchants,  and  that  the 
proceeds  were  in  his  possession  until  October  15,  1914, 
when  the  same  was  paid  over  by  him  to  the  German  Na- 
tional Bank  of  Little  Rock,  Arkansas,  as  trustee,  to  be 
held  by  it  pending  settlement  of  the  ownership  of  said 
money;  that  both  the  Bunch  Commission  Company  and 
the  Beatrice  Creamery  Company  were  claiming  said  fund 
and  demanding  payment  from  the  defendant  Garner.  The 
plaintiflfs  paid  said  money  into  the  registry  of  the  court, 
and  asked  that  the  receiver  of  the  Bunch  Commission 
Company  and  the  Beatrice  Creamery  Company  be  com- 
pelled to  interplead  for  said  fund.  The  receiver  of  the 
Bunch  Commission  Company  entered  his  appearance  to 
the  suit,  but  no  service  of  any  kind  was  had  upon  the 
creamery  company,  and  that  company  did  not  enter  its 
appearance  to  the  action. 
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The  Beatrice  Creamery  Company  filed  an  independ- 
ent action  in  the  chancery  court  against  W.  H.  Gamer  and 
W.  A.  HickSy  cashier  of  the  German  National  Bank.  The 
plaintiff  alleges  that  the  T.  H.  Bunoh  Commission  Com- 
pany entered  into  a  contract  with  it  whereby  the  cream- 
ery company  agreed  to  sell  and  deliver  to  said  commis- 
sion company  its  output  of  butter  which  was  shipped  and 
delivered  at  Little  Bock,  Arkansas,  and  that  said  com- 
mission company  was  to  have  the  exdusive  right  to  sell 
the  butter  of  the  creamery  company  in  the  city  of  Little 
Bock;  that  subsequently  the  commission  company  as- 
signed its  contract  with  the  creamery  company  to  W.  H. 
Gamer,  and  that  thereafter  Gamer  continued  to  act  as 
exclusive  seller  of  the  butter  of  the  creamery  company  in 
Little  Bock;  that  the  creamery  company  since  then  has 
shipped  butter  to  Little  Bock  of  the  contract  value  of 
$3,658.77,  and  that  the  same  was  accepted  and  received 
by  the  said  Gamer,  but  that  he  has  failed  and  refused  to 
pay  for  same.  The  complaint  further  alleges  that  Gamer 
admitted  liability  for  the  purchase  price  of  a  part  of  said 
butter  in  the  sum  of  $1,707.75,  and  that  that  amount  had 
been  paid  by  him  to  W.  A.  Hicks,  as  trustee,  with  the  un- 
derstanding that  the  latter  should  hold  the  same  for  the 
parties  held  to  'be  entitled  to  it. 

The  prayer  of  the  complaint  is  that  Hicks  be  enjoined 
from  paying  said  sum  of  money  so  held  by  him  to  any  one 
until  the  final  hearing  of  this  cause,  and  that  said  amount 
then  be  paid  to  said  creamery  company  to  be  applied  as  a 
credit  on  the  amount  alleged  to  be  due  it  by  said  Gamer, 
and  that  it  have  judgment  against  Gamer  for  the  balance 
alleged  to  'be  due,  namely,  the  sum  of  $1,951.02. 

On  motion  of  W.  H.  Gamer,  the  court  ordered  that 
that  portion  of  the  action  instituted  by  the  Beatrice 
Creamery  Company  against  W.  H.  Gamer  and  W.  A. 
Hicks  for  $1,707.75  deposited  in  the  registry  of  the  court, 
be  consolidated  with  the  interpleader  suit. 

The  court  sustained  a  demurrer  to  the  complaint  of 
the  creamery  company  asking  a  judgment  against  Gamer 
for  the  sum  of  $1,951.02  and  dismissed  his  complaint  in 


Digitized  by 


Google 


662  Beatrice  Creamery  Co.  v.  Garner.  [119 

that  Tespert  without  prejudice  to  his  bringing  tin  action 
at  law.      -  *     • 

At  the  heariug  oif  the  consolidate^  causes  the  tesiti- 
mcmj;  of  W/H.  Gamer  and  TJ".  H.  Bunch  was  taken 'before 
the  court  orally,  ,a»d  theix  testimony,  reduced  .to  ^T^tiiiig 
and  by  order  of  the  ow^t  filpd  a^ jthe^r  dq[)0)B5l^ons  in  ifie 
cause.  It  appears  from  their  twjtiflaoffy  that  9Wi  T*  Hr 
Bunch  Coxnp^s^ic^  befoire.^  be^jame  ipsolveRfc 

did  ajl^?:giB.c9wnir^i^  Rook; 

that  A.Rajrt  pf  its  bu^jjoe^  g^'^^ejj.i^l^ter,  pxtd  that  if. 
l^d  ft  (fcjnj^i^  Company  to 

t^^e  .the  leipktirp  .•output  which  it  fjljiljg^W  to  the  ci^y  of.  14J^ 

The  oommissioij  company  iiaxJ  ft^Sttfttding  order  vAQt 
the  creamery  company  for  its  butter  and  payment  wiMi 
usually  made  once  a  weeh^  though  at  time^  longer  int^- 
vals  between  payments  occurred.  W,  H.  Gamer  trastii 
the  employ,  of  the  Bunch  Commission  Cfotnpany,  and  hatj 
charge  of  the  sales  of  butter  made  by  it  to  t^  retail  mei^ 
chants  of  Little  Rock.  ^  .     r_        ..    , 

Subsequently,  t^Q  &inch  Conmissioij  Comply  ipada 
an  agreemerit'-wrth  Gamer,  i^h^ereby  tlife  latt^r^ya^  to.' |a!ke 
off  its  hands  the  butter  consigned  to  i{  by  the  (]^eariiery 
company  at  the  price  that  it  paid  the  latter.  tbiftAfor;  in 
other  wordsy  the  commission  4ompany  agreed  with  Oafi- 
ner  to  edl  him'  ttiie  butterr  it^received  iFrom  the  creamery 
company"  at  the' actual  cost  prioey  a»d  (Jamfer  wits  ther^t 
afterrlo  selli:he  butter  to  thfe  Jretailtrtuie  of  I;i«tle  R6ck>«t 
irilMrf«v*eriJricehedMii-4d,  »  '    ^      ^ ;,;:,";  '    .. 

The  Bunch  'C6mmission  Company  had  a  rating  with 
the  creamerjr  company,  biit  Garner  was  unfci'oVfi  to  it. 

'/    The  cQiu?n^si9n  company  co|itinued  to  v  receive  cpn- 
signm^^  the'c^rean^ 

contract  with  fhat.c<^mj[anyj^^nd  noade  [t^^^i^em 
thereJFqjr  about  biice  a  week  as  i\  lifid  agreed^  to  do.    It 
turned  tT^^%^Ut'ovefW  and 

Garner,  mkde  ^^tWenients  Vi'fh  f he '  cgo^ffirission  coihpaW^ 
once'  a  weet  therefor.    ' 
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Prior  to  the  institution  Qf  this  action  the  Bunch  Com- 


5^^  court  found  that  %  T.,|^^Jm|(^<)(J^^qi6Si(Wl 
Company  was  not  the  iigent  ^|  fiame^^n  the  jiuf qhas^  of 
the  butter  from  the  ca:#ainery^cpmpagy.ip;|;h^;,tra^ 
involved  in  this  suit  s^nd  jthait  th^  traaf^eV^wtsotief  of 
sale  on  open  account  Vj  the  we^mery+oopiijRa^y  to  the 
oommission  company  aijd  a  resale  on  opap  account  i)y{  the 
coanmission  company  ^  to  garner,  and  Ga3rfltejfijh%ti«g  de- 
posited the  money  in  the  registry  of  the  court-7W|ts.<^s- 
charged  from  all  liability. to  ^ithe^.thft^gu^fft  Ocntoiis- 
sion  Coifffi^j  or  the  P^t^ioa  (^Vf^Jm^rj^ieLW^Vt^n-i^  %e 
clerk  of  1^^  court,  with  whp«  th»  i»ffl|eyr J^i«[#n.depdfl- 
ited,  w^.  directed  to  pay  the^  sam^jt**tii.j^Tfa«dt^'i»  bajido^ 
ruptcy  of  t|ie  Bunch  ComnussioniC'»^aisi^ 
Company;  has  appealed  .7' ;%.v).:.'         /  .» 

•(1)    It  is  the  well  settled  lawt^fjjij»»tet^t^ 
an  ageiit  makes  a  contract  f or*  atf '«ndisto()s4d  prinC^al; 
both  the*  principal  and  the  agWit  fc^ij^li^ilisW  lllftble^ftt  th* 
election  of  the  p^rty  who  de^l1?Wi«R  %}^kSSm:^^MiBsis^ 

Ark;  37*  ybr9UWt  iMibei-  Cdf^J^fisfl;  87 *A*k{^484.       •  *  ' 

!'/    (2)^  'This'is  :c6nce^(fedf  l^,'^^^ifc|^lk>v>'!^'^^^^^^ 

and  it  is'  the  contention  of  cotin^ef  for  appellees  tljat  where 

it  is  sought  to  hold  one  as  an  undisclosed  prineipisr  for 

^ods  bought;  ft'.i^i&ssfen^Vttiai'tifel^^^ 

through  tHiom  tile  goods  were^  *i^l*6(j^"^.aff  Kaye^^eif  "tli^ 

a^nt  of  ihe  principal  sought  t6''ber  h^]?(^finJ  not  hi'i  veri^ 

do*,  and/Hmt  fhcT'feourt  having  found. that  the  Buiich  Com- 

riiiSsfon^cMMif  was  the  vendor  of  the  butter  to  Garner 

and  ntft^thfe'^agenf^f  the  latter  in  purchasing  the  saiite,  its 

finding  b?  f act*in  that  respect  should  not  be  di&turbid. 

It  is  the  settled  rule  of  this  court  .that  the  findings  of 
fact  made  by  a  chancellor  will  be  upheld  on  appfeal  unless 
tt«!f  *re  Agaihst  the  dear  prepaw3eralacie  at  ttio  evidence. 
^Rbtddby  fllii  rule,  We  think  the  -findings  ttf  thb  iShfcncellor 
8h0iild  (tie  upheld.  The  Bunch  Commission  Company  was 
a  corporation  engaged  in  the  generaLcomBaission  busi- 
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ness.  A  part  of  its  business  was  to  sell  butter  and  it  made 
a  contract  with  the  creamery  company  for  the  exclusive 
sale  of  the  butter  which  it  shipped  to  Little  Bock.  It  was 
in  the  habit  of  receiving  daily  consignments  of  butter 
from  the  creamery  on  open  account.  The  commission 
company  had  a  credit  with  the  creamery  company,  and 
nothing  was  said  or  known  (by  the  creamery  company  of 
any  other  party  to  the  transaction.  Gamer  had  no  credit 
with  the  creamery  company,  and  was  not  known  by  it. 
He  made  his  payments  direct  to  the  Bunch  Commission 
Company,  and  the  commission  company  sent  its  own 
checks  to  the  creamery  company  in  payment  for  the  but- 
ter. At  the  time  the  contract  between  the  Bunch  Com- 
mission Company  and  the  Beatrice  Creamery  Company 
was  made,  Garner  was  an  employee  of  the  commission 
company.  No  other  contract  was  made  by  any  one  with 
the  creamery  company.  The  butter  was  consigned  by  the 
creamery  company  to  the  commission  company  under  the 
original  contract.  Gamer  could  in  no  sense  be  deemed  an 
undisclosed  principal  when  the  original  contract  was 
made  between  the  commission  company  and  the  creamery 
company.  The  mere  fact  that  he  subsequently  agreed 
with  the  commission  company  to  take  over  all  consign- 
ments of  butter  to  it  from  the  creamery  company  at  actual 
cost  did  not  have  the  effect  of  making  him  an  undisclosed 
principal. 

(3)  The  court  did  not  err  in  the  consolidation  of  the 
causes  under  the  act  of  May  11, 1905.*  The  abject  of  this 
act  providing  for  the  consolidation  of  causes  was  to  save 
a  repetition  of  evidence  and  unnecessary  consumption  of 
time  and  costs  in  actions  depending  upon  the  same  or  sub- 
stantially the  same  evidence,  or  arising  out  of  the  same 
transaction.  St.  Lovis,  7.  M.  <&  S.  Ry.  Co.  v.  Raines^  90 
Ark.  482 ;  Little  Rock  Gas  &  Fuel  Co.  et  cU.  v.  Coppedge, 
116  Ark.  334, 172  S.  W.  885. 

In  the  case  of  St.  Louis,  I.  M.  <&  S.  Ry.  Co.  v.  Broom- 
field,  83  Ark.  288,  the  court  said  that  the  act  leaves  to  the 
discretion  of  the  trial  court  the  consolidation  of  actions 

*Act  339.  page  798,  AcU  1906. 
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of  like  nature  relative  to  the  same  questions  pending  be- 
fore the  court  without  reference  to  the  identify  of  the  par- 
ties and  without  restriction  as  to  the  causes  of  action 
which  may  be  joined  in  the  same  suit. 

It  follows  that  the  decree  will  be  aflBrmed. 

McCuLLOCH,  C.  J.,  (dissenting).  The  undisputed  evi- 
dence in  this  case  is  to  the  effect  that  Bunch  Commission 
Company  concluded  to  go  out  of  the  business  of  selling 
butter  to  retail  men  in  Little  Rock,  and  turned  their  con- 
tracts with  the  Beatrice  Creamery  Company  over  to  Gar- 
ner to  receive  the  (butter,  to  pay  for  it,  and  sell  it.  There 
is  no  conflict  whatever  in  the  evidence,  and  it  is  not  suflS- 
cient  to  warrant  the  inference  that  there  was  a  resale  of 
the  butter  by  Bunch  Commission  Company  to  Garner. 
Gamer  testified  that  Bunch  Commission  Company  de- 
cided to  go  out  of  the  city  business,  and,  as  a  matter  of 
accommodation  to  him  (Gamer),  turned  the  contract  with 
the  Beatrice  Creamery  Company  over  to  him,  and  that  he 
"ran  the  business,  merely  using  Bunches  name  for  the 
purpose  of  getting  the  butter. '^  The  testimony  of  T.  H. 
Bunch  was  to  the  same  effect.  His  statement  is  as  fol- 
lows: **It  was  simply  a  favor  we  were  trying  to  extend 
Mr.  Gamer  for  past  services ;  he  had  been  faithful  to  us 
for  many  years.  We  turned  the  contract  we  had  with  the 
creamery  company  over  to  Mr.  Gamer,  and  continued  to 
let  him  order  the  butter  in  our  name  simply  as  a  matter  of 
accommodation  to  him. '  *  They  both  testified  that  the  sole 
reason  for  leaving  the  contract  in  the  name  of  the  Bunch 
Commission  Company  was  that  they  were  afraid  that  if 
they  undertook  to  get  a  new  contract  in  Gamer's  name, 
some  other  dealer  might  secure  the  contract  with  the 
!5reamery  company,  and  it  was  decided  that  the  best  way 
^as  to  leave  the  contract  in  the  name  of  the  Bunch  Com- 
mission Company.  There  is  no  doubt  about  the  inference 
which  can  Ibe  drawn  from  the  statements  of  those  two  wit- 
nesses, who  were  the  only  ones  who  testified  on  the  sub- 
ject. 

The  eflFect  of  the  transaction  was  to  make  it  an  as- 
signment of  the  contract  by  Bunch  Commission  Company 
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to  j&amer^  ai}d  the  commission  poippany  became  the  agent 
of  Garner  it  perfbrm|ng  t^e  cohtracf  f  pt  the  purchs^e  oj^ 
tEe  butter.  "jDIie/f aqtj  mat  no  such  relation  existed  at^Ke 
lime  the  original  cii^^act  Va^  ^de  with  'the^oreai^ery 
company  does  not  alter  the  law  applicable  to  the  facts  w 
the  case.  Tlfe9tfimiik«tr^^^€d^^3utor^ 
under  Wer<5  wusuffitnated  only  when,  deliverige  oi  letter 
Ft^ye  ma^er.in  installments  f ih)D(i  time  to  time;^  ^^a-s^lg 
wag  wmplete  until  there  was  a  delivery  of  j;he  )b!,ut^r« 
Thi^r^fo^e,  when^tfee  installments  WOTe'dieUMW^.thr£)j}gh 
Bunch 'Cemsnissien  Company  to  Oanier^  tj^  Jatt^F^A^FM 
an  undisclosed  principal  in  thet  traiiaac^ipiu*  flho^  tsan^ 
action  'between  Bunch  Connnission  Oompaiv^'aaid  Gara^ 
eontained  none  of  the  elements  of  a  ree^le-to-th^  Is^t^v^ 
f-or  Bunch  and  Gaarner  both  testified  that  th^^^n^oir  ^^^ 
turned  over  to  Gamer,  an^i  thait  Iw  wa^taswfHt^i^  t^^jj^^jii;) 
tfiT-awdipay  for  it  in  the  nBMSf/^  of  tBiuaK)h^Gloi|»^ii#si9a^  p^inv 
HK^  tf 0^  jbis  own  benefit.  Suppoaerihat  th/e,  0(^fttr^4]>j^| 
Ibsen,  by  formal  written  indorsement^  tran«feFrod^jl^(^^« 
Piier,  and  the^  subsequent  delivery  of  'butter  madejlkro^gh 
Bune*!  Oonamiesion  Company.  Would  npt  the  cji^nujjisjsi^p 
ooQipa^ny  und^r  those  '<i]^c^f[^J8tafie/^^,hB.Y^^ 
Of  Oamert  If  that  be  truoj  it  neoe^aarily  fpl)pw]^  that^^-f 
der  the  facts  of  this  c48e;  the  doiitrino^ef  li^biii^ri>fTEB? 
ondiselo^ed  agency  Jfpplies,  for,  as  'before  stated,  the 
effect  of  the  timnsaction  was  to  assign  the  contract  BoiMdi 
Commission  Company,  by  permitting ^e  i36litiiined'TOfe  ^f 
its  name  iti  :if^iVing  deliveries  of  buttel-  nriflrir  the'Wii* 
<Ta<ft/ without^  disilosin^  Garner  ^s  connection  with  the 
tJrarisac|ion,  rendered  itself  lia%Ie  to  the  creamery  ootn- 
pany,'for  ttie  piftcfe-  c^thelmttef  sj?  r^iVed;;"5WJt'T|«Hb 
liable  top,  ^qr,  aj^pf^xng^'^o  tfie.tpie ^import  of^eUMKs- 
actian^he  j?'as;tlie  real  putijhaser  of  the  butter,^'^Jl  the 
debt  j^qr  th^pfice.w^sin,  /act  his^deb^,'  anS  not  ijuit'df^e 
conjiftjiasiQn^epinpany.  ,0,arnerjs  willinjg;  to  p^y.^fo^'^g 
buttej^^nd  i^jSi'in  factfj^ai^i  tliQ.  amount  int^  tlie./-e^stry 
of  the  court.  Bunch  Commission  Company  has  no  |u§t 
claim  ta  th^  amount  so  paid,  and,  ^cqprdinjj;^  to  ^gttled 
princnpias  of  law,  it  should  be  r^(Jovered  by/jft^e  creamery 
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company,  ai^d  not  'by  the  general  creditors  of  the  Bunch 
Coflnnissibn  Cotnpany.  .  .' 

The  justice  of  that  vieijr  is  made  plain  by  the  stafe 
ment  in  one  of  the  texibooks  on  the  law  of  agency,  giv- 
ing, a.  reason  for  the  , rule  of  liability  of  an  undisclosed 
"principal:  '*Ina^uch  afiifli^  principal  must  ordinarily 
settle  with  some  one — l)emg  liable  to  the  agent,  perhaps 
upon  an  express  contract  of  indemnity  or  reimbursement, 
or  upon  an  implied  one  wherever  the  nondisclosure  of  the 
principal  and  the  pledging  of  the  agent's  own  credit  do 
not  consfitute  such  a  Yiolation  of  duty  as  to  disentitle,  thfe 
agent  to'sneh  relief — it  seeifis  to  be  a  convenient  'short- 
oat/  if  nothing  mbre^fo  give  the  third  part  a  dir^  claim 
upon  the  principal,  inqtead  of  requiring  isim  to  ptireue 
the  Qgent  who  will  then  pursue  the  principal .  7Where  this 
ns  attempted  ^before  the  principal  has  paid  or  ^ettlec^  wifkh 
agen^and  thi^ir  seems  to  have  been  the  lypical  tsaseiin  tH^ 
first  instan<Jes--notMng  but  more  or  less  tediuical  nflre 
of  proceduiie  wtfald  $€em  to  stand  in  the  v^ay  of  it.'^  '& 
Mechena  on  Agency  (2  ed.),  section  1729. 

Mr.  Justice  Kxwy  concurs  in  the  vijerwB  here  aoi- 
aonnced.  .    "  '  ' : 


Oglesby  v.  Fort  Smith  District  of  Sebastian  Country. 

'  -        Opiniondelivered  July  5, 1915.   ..i         \    '^ 

t^ftTTTmES— coimsKL  Vofe    cot7NTr---FEBS---ootTNVr    EXPENSES. — ^A   countV 

'<•     judge  let  a  cbbtraot  fof  *th6^  ^onethK^tioa  of  a  oounty  eourttiou6«i 

suits  were  broug^  to  r^tfata  Uie  lmU<Uii^  theareof,  and  the  couivt^ 

."^     judge  ezDii^lty^  fg^ecial  eolinsel'  to  def^d.  8ai4  suitf^  and  In  tjkt 

.J  ,  <^er  appolDti|ig,s\icli special  counsel  the  county  judge  contracted; 

on  behalf  of  the  county,  that  they  should  not  receive  less  than 

11,000  each  for  their  services;  held,  the  claims  of  su<ih  attorneys 

' '  ^   'based  ui>on  such  order  of  the  county  judge  would  be  dismtesed. 

.-;    Appeal  from  Sebastian^  Circuit  Court,  Port  Smith 
District ;  John  H,  Vau^hnLn,  Spedal  Judge ;  affirmed. 

Ira  D.  Oglesby,  pro  se.  '^-     '-' 

•f^'^;^ Wiii^if '^^  iii^'^dtfty  6f  the  prl?secuting  attorney 

V^represent'the^  county  in  its  litigation,  it  is  clearly  the 
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duty  of  the  county  judge  to  see  that  the  county's  intereets 
are  protected,  and  to  this  end,  it  is  within  the  power  of 
the  county  judge,  even  though  the  prosecuting  attorney 
is  willing  and  ready  to  serve,  to  employ  other  attorneys, 
if  he  deems  it  necessary,  to  protect  the  interests  of  the 
county.  Kilty's  Dig.  §  1493;  60  Tex.  522;  13  CaL  531; 
88  N.  W.  981;  28  Cyc  642;  63  Pac.  804;  83  N.  W.  388. 

Appellant  had  the  right  to  fix  his  minimum  retainer 
in  advance,  and  appellee,  while  under  no  obligation  to  em- 
ploy him,  yet,  having  done  so,  is  bound  'by  the  contract. 
4  Cya  987.  It  is  no  defense  to  say  that  appellee  received 
no  benefits  by  reason  of  appellant's  labor.   4  Cyc.  983. 

Thos.  B.  Pryor  and  Vincent  M.  Miles,  for  appellee. 

1.  It  was  the  duty  of  the  prosecuting  attorney  to 
represent  the  county  in  this  litigation,  and  the  county 
judge  had  no  authority  to  employ  appellant  to  represent 
the  county,  except  to  aid  the  county  attorney  or  when  he 
refuses  to  act.  Kirby'e  Dig.,  §  6393;  32  Ark.  685.  See, 
also,  8  Kan.  494;  24  Barb.  229;  40  N.  J.  L.  186. 

As  to  the  refusal  or  nonref usal  of  the  prosecuting  at- 
torney to  act,  there  was  a  sharp  conflict  in  the  evidence, 
and  the  trial  court's  finding  of  this  issue  against  the  con- 
tention of  appellant  should  stand. 

2.  The  facts  in  this  case  are  identical  with  and  grew 
out  of  the  facts  in  controversy  in  the  case  of  Jennings  v. 
Fort  Smith  District  of  Sebastian  County,  115  Ark.  130, 
171 S.  W.  920,  from  the  statement  of  facts  'by  this  court,  in 
wMoh  case,  it  appears  that  the  county  judge,  if  he  had  any 
authority  to  employ  counsel,  had  delegated  this  authority 
to  his  commi-ssioner.  Since  the  county  judge  was  personal- 
ly a  defendant  in  that  suit,  it  is  fair  to  presume  that  he  em- 
ployed appellant  to  represent  himself.  At  least,  the 
county  judge,  having  appointed  a  commissioner  and  au- 
thorized him  to  institute  suit  to  quiet  the  title  of  the 
county  in  the  proposed  site  for  the  courthouse,  had  no  au- 
thority to  proceed  then  to  employ  counsel  indiscrimi- 
nately in  that  litigation. 

Appellant  is  chargeable  with  knowledge  of  the  stat- 
utes and  the  limitations  upon  the  jxywer  of  the  county 
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court,  as  well  as  the  commissioner ;  and  it  is  well  settled 
that  a  coimty  judge  can  not  exceed  the  authority  given  to 
him  under  the  statutes.  11  Cyc  390;  35  Pac.  97 ;  24  N.  E. 
626;  Id.  138;  60  Am.  St.  518;  1  Dillon,  Mun,  Corp.  450,  § 
237;  86  Pac.  1012;  3  N.  E.  848;  95  S.  W.  1032. 

3.  The  order  of  the  county  court  rendered  on  Octo- 
ber 31,  1912,  sustaining  a  motion  to  vacate  and  set  aside 
the  order  employing  George  W.  Dodd  and  appellant  to 
represent  the  appellee  in  all  matters  in  which  said  county 
jftnd  district  were  interested,  was  an  order  of  the  same 
court  vacating  a  previous  order  rendered  at  the  same 
term,  and  must  prevail  over  the  alleged  order  of  employ- 
ment. 27  Ark.  295,  and  cases  cited;  107  Ark.  415;  116 
Ark.  65. 

Habt,  J.  Ira  D.  Oglesby,  an  attorney  of  Fort  Smith, 
presented  a  claim  to  the  county  court  of  Sebastian  County 
for  $1,000  for  legal  services  alleged  to  be  due  him  by  the 
Fort  Smith  District  of  Sebastian  County.  His' claim  was 
disallowed  by  the  county  court,  and  he  ax>pealed  to  the  cirr 
cuit  court.  There  his  claim  was  again  disallowed,  and  he 
has  appealed  to  this  court.  The  facts,  briefly  stated,  are 
as  follows : 

In  1911,  an  a^tation  was  begun  for  the  erection  of  a 
new  courthouse  for  the  Fort  Smith  District  of  Sebastian 
County.  The  inhabitants  of  the  district  were  sharply 
divided  on  the  question  and  mass  meetings  were  held  and 
numerous  articles  written,  pro  and  con,  in  the  newspapers 
about  it.  Those  favoring  the  proposition  thought  that  the 
old  courthouse  was  unsafe  and  unsanitary,  and  that  it 
should  be  torn  down  and  a  new  one  erected  on  its  site. 
Those  opposed  believed  that  the  old  courthouse  was  ade- 
quate for  its  purposes,  and  that  it  was  practicable  to  re- 
pair it  at  a  reasonable  cost  so  that  it  would  last  many 
years.  The  erection  of  a  new  courthouse  on  the  site  of  the 
present  one  became  the  principal  issue  'between  the  candi- 
dates for  the  democratic  nomination  for  county  judge  at 
the  primaries  to  be  held  in  March,  1912.  Judge  Harp,  the 
then  county  judge,  favored  the  erection  of  a  new  court- 
house, and  Ezra  Hester,  his  opponent,  opposed  it.  Judge 
Harp  was  defeated  in  the  primary  and  Judge  Hester  was 
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elected  county  judge  at  the^  general  election  in  September, 
1912,.  Judge  Haji^  d^'tenjiu^^  u^^  the  plan  oi  letting  a 
contract  for  tni^^ereciion  q?  a  new^oourthonse  |^e^ore  lus 
term  of  office  expired.  In  Ai^gp^'st,  1912^  lie  let  a  contract 
for  the  constru^ti<)h  of  a  he^  courtjiouse.  The  offi(pers  of 
the  city  of  Fort  Smith  l;»(J^*^qijajtpr9  m  the  CQurthoiise, 
'  and  several  suits  were  inst^tut^d.against  the  county  judge, 
^ving  for  their  object  the  prev^ntioTi  of  the  biiildiiiier  of 
a  new  courthouse.  One  of  the  suits  for  that  pui^ose  :^a^ 
brought  in  the  ehancery  court  by  the  -city  of  ^pirt  3°4t^ 
against  the  co^nty  judge.  Other  suits  having  th^  faxp^ 
object  in  view  were  instituted  by  vaj:ipu^> citizens  of  tJi^ 

JV>rtSmitlf.IKst^tftf  Seba^ti^ivP  f-./    TO  '  Wm 

On  the  letfi  day  of  October,  1{)12,  Judge  HajiLj^ 
was  still  in  office,  made  fiH  prder  wbicl)  was  entereaofreS 
ord,  reciting  thajjendexicy.Af,  ^hese  yai^ious  suits  and  the 
necessity  Qf,,ei^lployiIl^.coupse^  to  represent  ,the^^or| 
Smith  district  ii^  tt^rn. because  the  i>rf>§Qevitirig  atJtorjv^S 
had  decliped.to  do^o  or  to  t^ke  ai^y  action  tp^prolecf  fie 
interests  of  the  said  district  iiiiihe  litigation.  Tlie  ord^r 
appointed, Oeorge  ^.  Poild  an(Llra  D*  Og'tesby  as  Attor* 
neys  for  said  district  to  represent  it  in  all  the  nia iters  re- 
ferred to,  and  provided  that  said  att^^>rneys  shou]d  receive 
not  less  than  $1,000  each  for  their  services. 

About  the  middle  of  July,  Colonel  Oglesby, beqa^e  Ul 
and  went  to  ^a  hospital  in  the  city  of  St.  Louis  and:  re- 
mained there  until  about  the  middle  of  September.,  Dur- 
ing the  time  he  was  there  he  received  papers  pGea^icvn.ally 
from  Fort  Smith.  ...      ,.    r/ 

It  was  shown  on  the  part  of  ColoneLOgle^by  ^that  the 
county  judge,  prior  to  his  employment,  ha^^^sttte^^ed  to 
get  the  prog^cijting  attorney  to  represent  tbe  ^nte^^sts  or 
the  Fort  SmltKdistrict^nd  that  th^  ,prosecutipa  j^tjx)i;ney 
had  refused. to^dp  so.  The  county  judge  hhq^sejf  ^jilked 
with  the  proseauting  attorney  about  itj  and  Mf .  Ppdd  says 
tnat  he  also  tallied  with  him,  and  that  the  prpsequting  at- 
torney declined  to  represent  the.cpupty  oiixaccpunt^pf  the 
political  phase  of  the  case.  ^  Mr.  Dodd  admitted  ttat  dur- 
ing all  this  time  there  was  continuous  discussion' of  the 
matter  on  the  street,  and  that  numerous  articles  written 
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^^pu^^i;]^,!  jx-CtuTqee  to^tlii,^' pmttei:  liad  beqi^jbrpi^t  .be- 
fore he  kiii'W  nnytliiiiir  abo^.^  jtbeou  mi^  that  t]^B  .C4se^ 
W§r^  w^tlujEi  a  r<nv  day^,p|,t^ia|^^befo^©  l)u^^j^^a^  <?onsutted 
V^be  HiifiU^^  jiulKt'  in  rcgar^  |i>  tjie  lii^ifer^^iS  ]that  the 
county  judge,  had  already  employed  ooup&el  pri&T,  to  t!)is 
Umv,  and  tliat  for  tliat  raa^on  he  declmeq  tp  rjspif^^t  thp 

v     An  flu^  L^fH  h  d?^v  of  OctAher,  1912,  the  ^iilt  of  the  eitt 
^mkHSm^mgiimt  tlMr  Fort  Smith  District  of 'S^bei»- 

^mft^r^Mf^  W  ^iiniOfdip^ely4  mefi^e ,  a  trw*^ 

j|9^I^(|^4^f^  «9(^ii(p^r(ip^lif;^J^^  this 

>«mftteoiiiit|ir^  0(A(A«rpa93DQ,tajid 

ifairiiiinMAiarfelTSrflit'tMid^t&eroifd&i-  proridin^  "for  Atniini- 
mon  «e&t)fh$a^<K)aQm5K'f  or  €olicMier0^1eaby-«idM^^ 
^ftmel-OglesbSr'atteiftpteQ  to  pfose6ut^  th^'ai^eitr  of  tiie 
castf >firota  the  chancerjtieMitt/ where  Judge  Htlrp  had  be^n 
enjoined  from  erecting  a  new  conrthduse,  but  Judge  Se»- 
rtar  nft)vad^e  Supreme  -Court  to  dislnifls  the  ojiperfl,  and 
tilris  was  done'.  Other  testimony  will  be  referred  fte  lii- 
'taroo;  'r^-a"':  "  >r  «     ■  •  ^,  ./j 

'^'   •  Ctertftlfe>^declarati(me  of  law  were  asked  by  Colonel 

Oigles^by,  Whio'h  were  refused  by  the  circuit  court/ and  a 

general  fihding  was  made  in  favor  of  the  F6rt  Smith  Dis- 

•tric*: '"^Hg^ent  was  rendered  accordinj^y.'' 

'^'^■^*'^A  majority  of  the  ^judges  have  voted*  to  affirm  tl^ 

*^ud^fflent'  in  this  case,*  but  a  majority  of  us  have   not 

^dgr'eea  upon  the  reasons  ilieref of  r 

.       It  is  the  contention  ^f  'Colonel   Oglesiby,  thoj;   the 

#^ffl^ff?  jf!^^e\m^^^      ofTOoter,  '1&12,  made  .a 


^      ^   ,[  t>inrfiiig  contract  with,  him  to  perform  legal  sejf- 
'vices  in  w^ioh  the  Fort   Smith   District   of   Sebastian 
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County  was  interested,  and  that  the  incoming  county 
judge  had  no  right  to  set  aside  such  contract. 

He  also  contends  that  the  object  of  the  litigation 
above  referred  to  was  to  settle  the  title  of  the  Fort  Smith 
District  to  the  site  on  which  the  present  conrthoxise  in  the 
city  of  Fort  Smith  is  situated. 

On  the  other  hand,  it  is  the  contention  of  counsel  rep- 
resenting the  Fort  Smith  District  of  Sebastian  County 
that  Colonel  Oglesby  was  employed  to  represent  the  in- 
terests of  the  county  judge  in  erecting  the  courthouse,  and 
that  the  title  to  the  ground  on  which  the  present  court- 
house stands  was  not  involved  in  any  of  the  litigation; 
that  Colonel  Oglesby  was  the  personal  representative  of 
the  county  judge ;  and  that  the  county  is  not  liable  to  him. 

It  is  well  settled  in  this  State  that  the  finding  of  a 
circuit  judge  sitting  without  a  jury  is  as  'binding  ui)on  us 
upon  appeal  as  the  f  erdict  of  a  jury.  Such  findings  will 
not  be  disturbed  on  appeal  if  there  is  any  substantial  evi- 
dence to  support  them.  In  the  application  of  this  rule, 
Judge  Smith  and  the  writer  have  reached  the  conclusion 
that  when  all  the  facts  and  surrounding  circumstances 
and  the  inferences  which  might  legitimately  be  drawn 
therefrom,  are  considered,  the  circuit  court  was  war- 
ranted in  finding  that  Colonel  Oglesby  had  no  cause  of  ac- 
tion against  the  county,  and  that  the  circuit  court  did  not 
err  in  dismissing  his  complaint. 

Section  6392  of  Kirby^s  Digest  provides  that  each 
prosecuting  attorney  shall  commence  and  prosecute  ac- 
tions both  civil  and  criminal  in  which  the  State  or  any 
county  in  his  circuit  may  be  concerned.  Section  6393  of 
the  Digest  provides  that  he  shall  defend  all  suits  brought 
against  the  State  or  any  county  in  his  circuit.  In  the  con- 
struction of  the  latter  section,  in  the  case  of  Graham  v. 
Parham,  32  Ark.  676,  the  court  held  that  it  is  the  ofiicial 
duty  of  the  prosecuting  attorney  to  defend  suits  brought 
in  the  Federal  Court  against  the  county  embraced  in  his 
circuit. 

We  think  the  county  court  has  power  to  employ  ad- 
ditional counsel  when  in  his  judgment  the  interests  of 
the  county  are  of  sufficient  importance  to  demand  it,  or,  in 

Digitized  byLjOOQlC 


ABK.]    Oglesby  V.  Ft.  Smith  Dist.  of  Sebastian  Co.     573 

cases  where  the  prosecuting  attorney  neglects  or  refuses 
to  perform  the  duties  imposed  upon  him  by  statute,  or, 
where  his  other  duties  are  of  such  character  that  he  does 
not  have  time  to  properly  represent  the  county.  We  are 
of  the  opinion,  however,  that  the  power  of  the  court  to 
employ  additional  counsel  does  not  give  the  right,  nnder 
the  guise  of  snoh  employment,  to  take  the  case  out  of  the 
hands  of  the  prosecuting  attorney  and  confide  its  manage- 
ment to  other  attorneys  without  consultation  with  the 
prosecuting  attorney,  or  for  the  purpose  of  furthering  the 
private  interests  of  the  county  judge. 

It  is  true  that  evidence  was  adduced  by  the  plaintiff 
tending  to  show  that  the  prosecuting  attorney  had  been 
consulted  by  the  coxmty  judge  in  regard  to  contemplated 
litigation  with  reference  to  the  building  of  the  courthouse, 
and  that  he  had  failed  and  neglected  to  represent  the 
county.  On  the  other  hand,  the  prosecuting  attorney  him- 
self testified  that  the  first  information  he  had  of  the  pend- 
ing litigation  was  derived  from  reading  the  newspapers 
and  that  the  county  judge  had  already  employed  other 
counsel  without  consulting  him.  According  to  his  testi- 
mony, the  county  judge  superseded  him  with  other  coun- 
sel and  he  was  justified  in  considering  himself  as  having 
no  oflScial  connection  with  the  cases.  He  stated  that  the 
county  judge  did  not  talk  to  him  until  a  few  days  before 
the  case  above  referred  to,  which  was  decided  in  the  chan- 
cery cooirt  on  the  21st  day  of  October,  1912,  was  heard 
and  determined.  He  admits  that  Colonel  Oglesby  talked 
to  him  albout  the  case,  but  says  this  was  only  a  few  days 
before  the  case  was  reached  for  trial. 

It  will  be  remembered  that  Colonel  Oglesby  was  not 
employed  nntil  the  16th  day  of  October,  1912,  and  that  the 
only  case  in  which  he  appeared  was  heard  by  the  chan- 
cellor on  the  21st  day  of  October,  1912.  It  also  appears 
that  Colonel  Oglesby  had  been  in  a  hospital  in  <St.  Louis 
until  the  latter  part  of  Septemiber,  1912.  So,  it  is  reason- 
able to  presume  that  Colonel  Oglesby  did  not  talk  with 
the  prosecuting  attorney  until  a  few  days  before  the  case 
was  called  for  trial.  At  any  rate,  the  circuit  court  was 
the  sole  judge  of  the  credibility  of  the  witnesses  and  was 
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^stifle^  in  findiiis  thill  tl^MiiTity  jTiclge  enjplby^  Jifldi- 
TO^Ii*6aumel  Wi  ineomix^etiVy  or 

i^Mcm  of  quiy' nff^flm? toRY of  the  proi^eeutiiicr  attorney. 

4^r#ni*giiai^T>,iar  th^  ,ecwtiRP.(^£*t|ftiWWTfQ*i'^th^^^ 

1^^  b^guiui^i.  IpJ? *if  jkI : %M  it'ii'iu^n^ .of  |^^lji^tjkivis^'e« 

erectiiig  ^,,}^'3^(^,^^^s^^]^;1«^s^i^l,i^&'^^  i^^.  tti^  pfimaqf 

county  judge,  asked  fos  w-eifiG-^Km^and^ojp^^  r#»son« 

•givj^n  thei:frfor,wftgjttipf  hfi  |a\:ffj:^  th^.prpQtion  of  a  new 
courthous=e.,^^Jp^Pl^:jpB€^^^  ^zr^^  JJ^^tpr^^^Jjp  was  opr 
posod  to,ttl^,cQf^ftC^tiop;0^  *,iiei^lP9ijrtif(^p^  KTb?it  the 
erectioii  q|  ^^\\v;,j(ff^itMusp  w.4§^,f^flO  fl[f^4Pfi  .priflgipal 
issues  of  l;]?^p4n|(^^,,«^^aj^  f^,|^^v  ^^abU.frwtt 
nil  the  ciri^mstft^aes.  Kpfter  wasM  Xh%.  tii»e  caunty 
cleric,.  The, agitation  for  t^^ ^ro^tioin.  of  a  pe^  ooorthou^e 
\\yiB  he^un  th<?  yqj^f^|?|for§,  ,  Qolpnel . Ogles W^  ^^at 

JtJ?)e^f,pe9ple:/w'eja*  .yeyy  'fn^ok  divided  on  t^up^'  Qlif^P^QBU 
Georgift  '^, tDodd^  wha  was  ali^o  employed  as  a!^.ait|;pjDey 
i^^|ip,pjj9ttterib7  J  testified  that  therq^;was^fric- 

,ti(m/l?ptw©w^  Jxw^ge  JHarp  an^V  E^rai  JE^ater  in  regaifdr  ip 
^i^f '^rep^^  of  ,a;ne^  'cfnirthoiise^  'aiid,  tliat  K^^ei^^Jd^ 
.clva4fpgpdrthe  Pfiwpf.  pf  tl>e  couutyj  judge  in  certain  111^ 
^^jjLceSi;  ^Thai  It  ifimgeiierally  Vnown  that  Ezra  Hestfjr 
fPKqisij apposed  to  the-errectinii  i>f  a  new  courthouse*.      *  ...^  J'^ 

f  'V Judge. HaiT>^Asni6ftfated^fth^fpr]toary  •b^^^JkU^t 
^aM0r^lkBd>ihe  hstbeiBnii^nvsk^cied  as  caTH%^]«deerfllKthft 
general  election  in  tHe'fdllowibg'Septemi^er;  Jndge'fitof) 
ttwupdeterimhed  to  grffc-Hife^bnfetroction  of  thfe  iowiJburt- 
ikikiPB  tfoAwr  sUfeh  iiefedway  ixefore  his  terrtn  of' offic6  e» 
fMd  tHkt-if  irofsAd  notbie  practical  f o^i^venf  tfaexcnict^ 
hottserfronlfibfeing' erected.  lA' carrying  dtrt  Mfs  plaaiy^^ 
SKttde  aiPorddrforthe'erection'of  a  new  cbuHhotrse'dH  tKi 
«ite  occupied  T>y  tilfe  old  one)  Certain  cith^itos  of  !Ptnrt 
SmitHiristStuted^  suits  against  him  for  the  pforposeof  -pfre- 
'VBirting  tire'lerectioh  of  a  new  courfchotlie.'      *  "  '     * ' 

JTo  accomplish  the  samq  purpose,  the  c^ty?  of  Port 
Smith,  which,  under  a  contract  with  the  county,  occupied 
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rooms^JboL^^a  present  coji^rthqus^^als^  instituted  an  action 

,  To  g9VW  *^?se  siW83^<jQlQnel  Oglesby  wa^  empwjyed 
oil  the  y^^\^  Octob^jc,  19^  aii^-appe^treq^^ 
.the^rouiiiy  jii^e  when  tii^e  gause,  aeCforiOelpVer  21, 1912, 

W^  heard  ajid  detarmiRed.,   .      ,.^  .    -,,.%n  :       ^ .' 

i  .  -1  TWfe!l;^ftwen^j,xgiid^e4,^n  e;^u^t^ve  apinipn  m  the 
cause  and  m^jja^pTia^iz^dth^erfftG^^^^  apreodipg  them  on 
^^  record.'  pe  e^^f^ressed  .tl^  yX^j^  thaj.  i^ie  presieji;it.<iOurt- 
houBe  was  g^fe^  ajad.  larg^  eiipygli  Jfgr,  (^|e  ?)i,^|d^jpjE  ^tlje  .dis- 
.trict  for  years  t(?n!&t7me.    i^.  ^'     j    >     ,  .^^^"^..^r 

He  further  held  that  tjiereiwas  pp  clp^<i f^ou.the  title 
of  the  disfTOt  tq  th^  g^Q^ndsAlpo^  wl4a|i  tiip  cpui^^ouse 
as'SituatcHl,  and  that  the  city  only  claimed  ile  right  to 
occupy  a  M^  p^.the  jbuildingunder  a  op^jttecpj^^ftd  made 
•with  the  ^prt  Smlih'  IkietT:^^  of  Belia^tiaij,ftJoi3ipty.  • . 

As  sog(^es  X%ft  }Wq  was  decided  .'hy.tji^^ijqellor  the 
cpuijty  judge^lpri^red'Colonel  .Oglepl>y  ip.  t^1i^r?^J?'WPi?^«^l 
at .pnQa.r.Tbi^f'Colgmel  Qg^eshyi.pa;oc^54?^ ttftfW^^^  H^ 
caused  .tihe.traiis<jriptta,|(e^  lpreB^i:e(3UB4  l^f^ppeial.f9rhe 
lodged,  in  the  Supremef Court  .ax  onc^.  %  ^•T^^  v     "    '■  \ 

;   WJwi4wil^H^r^cft«]ie^papty4j:|^^ 
day  of  Oct(>l^r^,J.9li^^pp«it  Qxi(?aj.ma4e  ^>^QJ;^X  ^^^^^ 
aside  the  former  order  made  at  the  same  t^rm  oi  tl^^ 
court  en^ployiftg:  Gjolon^J  Oglesby.    He  ^si^.,p>0Ye^,tlj^ 

^Supreme  Ooi^^^disipi^.^ft  flM^^sJf.li^^^J^^^^^^rgfe^ 
referred  to^  and »thiS' was. donee   ..  »•  .        ^a>.    v  •. .r,  ^^^^ 

.  Colonel^Oglesby  never -consulted  him^^)ipi;.tthe,j4^- 
ter  at  all^ 'but  throughout  the  litigation  act^d,  under  tjifc 
directiojn  of  Judge  Harp,  who  had  made  the  orcler  employ- 
ing him  du^ng  'his  term  of  pffice.  Colonel  Oglesliy  ,wa^.a 
prominent  lawyer  and  citizen  of  Fort  Spiith,  and  jausjt 
have JaiQwiu)f  i^ cqi^tFoveray  that  had l>e.ei\  waged^f or  a 
3fear  or  more  regarding  the  erection  of  a  new  courtt^oijisja. 
Uncjer  all  these  circumstances,  we  think  the  circuit  90urjt 
was  justiiEied  in  finding;  th|4  Colpnel  Oglesby  was.  actMjJi 
iJX  the  inteyesiof  Judge  Harp,  and  was  not  entitled, to' a 
claimfor/his  Sjervices.  against  Sebastian  Oounty.^ 

For  theee  reasons  w^e  hav^  voted, to  aflBrm  the  judgr 
ment  of  the  circuit  court  disallowing  his  claim. 
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Judge  Kirby  is  of  the  opinion  that  nnder  section  6393 
of  Kirby  ^s  Digest,  and  the  record  of  this  cause,  it  was  be- 
yond the  power  of  the  county  judge  to  employ  counsel  to 
perform  the  duties  which  had  been  imposed  by  statute 
upon  the  prosecuting  attorney,  and  that  its  contract  with 
Colonel  Oglesby  was  tUtra  vires  and  void.  For  that  rea- 
son he  has  voted  to  aflSnn  the  judgment.  It  follows  that 
the  judgment  is  affirmed,  and  it  is  so  ordered. 

The  Chief  Justice  and  Mr.  Justice  Wood  are  of  the 
opinion  that  the  judgment  should  be  reversed. 

MoCxjLLOCH,  C.  J.,  (dissenting).  Two  of  the  justices 
who  have  voted  to  affirm  this  case,  declare  the  law  to  be 
that  the  county  court  has  the  power  to  employ  counsel,  in 
addition  to  the  prosecuting  attorney,  to  conduct  litigation 
in  which  the  county  is  interested.  I  agree  unqualifiedly 
with  that  conclusion,  and  so  does  Mr.  Justice  Wood.  That 
makes  four  of  the  judges  who  are  of  the  opinion  that  the 
county  court  possesses  that  power.  The  authorities  cited 
in  appellant's  brief  sustain  that  view.  Those  authorities 
relate  generally  to  municipal  corporations,  but  the  prin- 
ciple is  the  same  that  where  a  county  or  municipality  has 
authority  to  direct  litigation  in  which  it  is  interested  it 
may  employ  special  counsel,  and  the  fact  that  an  official 
attorney  has  been  provided  by  law  does  not  curtail  that 
power.  Our  statute  ( Kirby 's  Digest,  section  1493)  ex- 
pressly provides  that  the  county  court  shall  defend  cases 
appealed  to  the  circuit  or  Supreme  Court,  and  that  all  ex- 
penses incurred  by  reason  of  such  defense  shall  be  paid 
by  the  county.  It  is  therefore  necessarily  implied  that 
county  courts  shall  provide  the  means  for  conducting  liti- 
gation in  which  it  is  interested,  and  that  includes  the  em- 
ployment of  attorneys. 

Two  of  the  judges  say  that  while  the  county  court  has 
the  power  to  employ  counsel,  it  can  not  exercise  that 
power  and  enter  into  a  contract  of  employment  with  an- 
other attorney  without  first  obtaining  the  consent  of  the 
prosecuting  attorney,  or,  at  least,  until  after  he  has  been 
consulted.  If  there  is  any  authority  at  all  for  employing 
additional  counsel  to  represent  the  county  in  its  litigation, 
it  is  to  be  exercised  by  the  county  court.    Certainly,  there 
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16  no  authority  conferred  by  statute  on  the  prosecuting 
attorney  to  exercise  that  jwwer  or  to  hinder  its  exercise 
by  the  county  court.  If  the  county  court  possesses  the 
power  at  all,  it  may  exercise  it  in  disregard  of  the  wishes 
of  the  prosecuting  attorney  and  without  consulting  him. 
Any  other  view  of  the  matter  neceesarily  places  the  power 
in  tiie  prosecuting  attorney,  and  not  the  county  court.  The 
very  fact,  however,  that  the  cotmty  court  contracts  for  the 
services  of  an  attorney  presupposes  that  the  court  has 
determined  the  necessity  and  propriety  therefor;  and 
even  if  the  prosecuting  attorney  may  o»bject  to  the  con- 
tract, it  is  too  late  to  do  so  after  it  has  ibeen  entered  into. 
The  prosecuting  attorney  might,  like  any  other  citizen, 
appeal  from  the  order  of  the  county  court  entering  into 
such  a  contract,  but  he  can  not  defeat  the  contract  or  abro- 
gate it  merely  by  manifesting  his  disapproval. 

Again,  it  is  said  by  the  two  judges  whose  views  I 
am  now  discussing  that  the  evidence  is  sufficient  to  war- 
rant the  conclusion  that  appellant  was  acting  for  the 
county  judge  personally  and  not  for  the  county  court. 
Where  is  that  evidence  found  ?  The  contract  is  evidenced 
by  an  order  of  the  cotmty  court  which  was  duly  entered 
of  record  and  pursuant  to  that  contract  appellant  per- 
formed the  services  contemplated  in  the  employment. 
There  is  no  evidence  whatever  that  Judge  Harp  person- 
ally employed  appellant  to  do  anything  at  all,  and  there 
is  no  suggestion  anywhere  in  the  record  of  any  fraud  or 
collusion  between  the  two.  Judge  Harp  was  very  earn- 
estly in  favor  of  building  a  new  courthouse.  Whether  he 
was  right  or  wrong  about  that,  as  a  matter  of  policy  or 
propriety,  it  is  plain  that  what  he  did  was  openly  done 
and  was  done  as  a  public  official  representing  the  county, 
and  not  as  an  individual.  As  an  individual  he  made  no  con- 
tract with  appellant,  but  acting  for  the  county  he  made  a 
contract  in  the  most  solemn  form.  I  can  not  see  that  the 
issues  of  a  political  campaign,  which  resulted  in  Judge 
Harp's  defeat  for  re-election  as  a  cotmty  judge,  have  any- 
thing whatever  to  do  with  this  case.  It  might  be  different 
if  there  was  any  charge  here  of  fraud  and  collusion  be- 
tween Judge  Harp  and  appellant  to  defraud  the  county 
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by  making  a  contract  for  the  latter  to  perform  services 
for  the  county  judge  as  an  individual  and  impose  the  pay- 
ment upon  the  county.  But  such  is  not  the  state  of  this 
case.  The  most  that  can  'be  said  of  it  is  that  Judge  Harp 
made  a  mistake  as  a  matter  of  policy  in  pushing  the  move- 
ment to  build  a  new  courthouse. 

It  is  treating  too  lightly  the  solemn  contract  of  the 
parties  to  set  aside  the  appellant's  contract  with  the 
county  on  any  such  grounds  as  that  which  has  been  men- 
tioned as  sustaining  the  decision  of  the  circuit  court.  I 
am  of  the  opinion,  therefore,  that  the  undisputed  evidence 
in  this  case  shows  that  appellant's  contract  with  the 
county  court  was  valid,  and  that  he  performed  the  ser- 
vices and  is  entitled  to  the  compensation  specified  in  the 
contract.  Mr.  Justice  Wood  agrees  with  me  in  this  con- 
clusion. 


Blackwell  v.  Kinney. 

Opinion  delivered  July  5, 1915. 

1.  Tax  sale — ^pubchasb  bt  owneb's  attobnet — bight  of  holdeb  or  vcn- 
D0B*8  LIEN. — ^Appellees  eold  lands  to  appellants  retaining  a  yen* 
dor's  lien,  the  lands  were  permitted  to  forfeit  for  the  failure  to  iiay 
certain  taxes,  held,  the  appellants  could  not  permit  a  forfeiture  and 
conveyance  of  the  lands  for  their  benefit,  which  would  operate  to 
defeat  appellee's  lien,  and  appellants  owe  the  duty  to  Inform  the 
appeUees  that  the  lands  had  forfeited  and  that  the  certificate  of 
purchase  could  be  procured  for  a  certain  sum. 

2.  Tax  sale — ^pubchase  by  owneb'b  attobnet — ^dutt  to  notift  holdeb 
OF  vendob'b  lien. — Appellees  sold  certain  lands  to  appellants,  re- 
taining a  vendor's  lien  for  the  unpaid  portion  of  the  purchase 
price;  when  the  appellees  pressed  appellants  for  the  payment  of 
the  balance  due,  appellants'  attorney  wrote  to  appellee  stating  that 
he  was  attempting  to  procure  a  loan  for  appellants  and  that  the 
money  would  be  paid  shortly.  In  the  meantime  appellants  had 
permitted  the  lands  to  forfeit  for  the  nonpayment  of  taxes;  shortly 
after  writing  the  letter  to  appellees,  appeUant's  attorney  purchased 
the  certificate  of  purchase  from  the  purchaser  under  the  tax  sale, 
and  later  transferred  the  lands  to  appellants.  Held,  the  parties 
owed  to  appellees  the  duty  to  notify  them  of  the  forfeiture,  and 
sale,  and  to  give  them  an  opportunity  to  purchase  the  certificate  of 
purchase,  and  their  failure  to  do  so  would  not  operate  to  defeat  ap- 
pellees in  the  assertion  of  their  vendor's  lien. 
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S.  FkA^UD--iiviKiiBNGB--<j[Bonic8TAifTiAL  PBOOF.— While  fiaud  will  not 
(be  presmned,  it  need  not  be  ehown  iby  direct  or  positiye  evidence, 
ibnt  may  be  proyed  t>y  circumstancee. 

Appeal  from  Crittenden  Chancery  Court ;  Charles  D. 
Frier  son,  Chancellor;  affirmed. 

STATEMENT  BY  THE  COXJBT, 

Appellees  'broTight  this  snit  to  enforce  a  vendor  ^s  lien 
against  certain  landa  in  Crittenden  County,  which  they 
sold  to  John  Blackwell  and  wife,  and  conveyed  to  her  by 
B  deed  reciting  the  consideration  of  $4,000  purchase 
money,  the  receipt  of  $1,000  thereof  and  retaining  a  lien 
for  the  remaining  $3,000,  evidenced  by  three  promissory 
notes  for  $1,000  each,  due  January  1,  1912,  January  1, 
1913,  and  January  1,  1914.  Seven  hundred  dollars  had 
been  paid,  and  was  credited  on  the  note  first  due. 

It  is  alleged  that  because  of  the  negligence  of  the 
Blackwells,  the  lands  were  allowed  to  become  delinquent 
for  levee  taxes  for  the  year  1911,  and  sold  therefor  in  Jan- 
uary, 1912,  and  that  by  connivance  and  for  the  purpose  of 
defrauding  the  plaintiffs  of  their  interest  in  said  notes 
for  the  purchase  money,  the  said  Blackwells  conspired 
with  the  other  defendants,  Campbell,  Beck  and  Shaf or,  so 
ttiat  the  sale  should  be  made  to  A.  T.  Gamble  and  the  cer- 
tificate assigned  to  Beck  and  Shafer  for  the  use  and  bene- 
fit of  the  Blackwells,  and  that  S.  C.  Blackwell  is  the  owner 
of  the  land  subject  to  the  lien  of  the  plaintiffs,  who  are 
entitled  to  judgment  against  the  defendants,  John  Black- 
well  and  S.  C.  Blackwell,  ui)on  the  purchase  money  notes, 
and  to  judgment  against  the  other  defendants  as  to  their 
interest  in  and  to  the  real  estate  described.  Prayer  for 
judgment  accordingly,  that  a  lien  be  declared  fixed 
against  the  land,  and  the  same  foreclosed. 

Beck  and  Oamble  answered,  denjdng  any  conspiracy 
with  either  of  the  Blackwells  by  an  agreement  to  purchase 
the  land  for  the  benefit  of  S.  C.  Blackwell,  or  any  one  else, 
and  that  the  purchase  was  for  their  benefit,  and  alleged 
that  A.  T.  Gamble  purchased  the  lands  at  the  commis- 
sioner's sale  and  transferred  the  certificate  to  Beck,  as  he 
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had  the  right  to  do,  and  that  the  purchase  was  made 
for  his  own  benefit. 

Shafer  entered  his  appearance  as  a  i)arty  defendant 
and  adopted  the  answer  of  Beck,  denying  any  conspiracy 
with  any  other  person  in  the  purchase  of  the  land. 

It  appears  from  the  testimony  that  appellees  M.  E. 
Kinney  and  his  wife,  Cook  T.  Kinney,  who  live  in  Little 
Bock,  sold  and  conveyed  the  lands  to  S,  C  Blaokwell  by 
deed  executed  February  8, 1911  for  $4,000,  $1,000  of  which 
was  paid,  and  retained  a  vendor's  lien  for  the  remainder 
of  the  purchase  money.  Seven  hundred  and  twenty-five 
dollars  was  afterward  paid,  $700  of  which  was  credited 
on  the  note  due  January  24, 1912,  and  $25  on  the  second 
note.  They  delivered  possession  of  the  lands  to  Blaok- 
well, who  was  expected  to  pay  the  taxes  thereon,  there- 
after. The  lands  were  allowed  to  become  delinquent  for 
the  levee  taxes  for  the  year  1911,  and  sold  by  order  of  the 
chancery  court  for  payment  thereof  in  January,  1912,  at 
which  sale  A.  T.  Gamble  became  the  purchaser.  He  there- 
after, and  after  the  time  for  the  redemption  had  expired, 
sold  the  certificate  of  purchase  for  $500  profit  to^A.  B. 
Shafer  through  Wheeler,  and  it  was  assigned  on  the  29th 
day  of  June,  1914,  in  blank  and  filled  out  to  Beck  by  Sha- 
fer, he  and  Beck  having  jointly  furnished  the  money  for 
the  purchase  according  to  Shafer 's  statement. 

Gamble  testified  that  he  bought  a  great  many  lands  at 
the  sales  for  the  enforcement  of  liens  for  the  levee  taxes ; 
that  he  sold  the  certificate  of  purchase  of  these  lands 
through  Wheeler  to  Shafer  for  $500  more  than  he  paid 
for  them,  understanding  at  the  time  that  the  purchase  was 
for  the  benefit  of  the  Blackwells,  the  original  owners. 

Shafer  was  the  attorney  for  the  Blackwells,  and  had 
been  for  the  four  years  they  lived  in  that  part  of  the 
country,  transacting  all  their  legal  matters  and  being  con- 
sulted by  them  about  all  matters  in  which  they  were  in- 
terested. When  appellees  became  insistent  for  the  pay- 
ment of  the  balance  of  the  purchase  money  due  upon  the 
land,  Shafer,  as  attorney,  wrote  Mrs.  Kinney  and  her 
attorney,  the  following  letters : 
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'^Memphis,  Tenn.,  Jamiary  27,  1913. 
*'Mrs.  Cook  T.  Kinney,  1200  E.  9th  St.,  Little  Rock,  Ark. 
**Dear  Madam:    Mr.  John  Blackwell  has  bronght 
your  letter  to  me. 

**I  am  endeavoring  to  negotiate  a  loan  for  Mr.  Black- 
well  of  this  property,  and  as  soon  as  it  is  negotiated,  he 
will,  of  course,  have  to  take  np  the  outstanding  notes. 

**It  will  take  probably  thirty  or  sixty  days  to  negoti- 
ate this  loan,  as  the  water  is  very  high  in  front  of  the 
levee,  and  the  rainfall  has  been  so  heavy  it  is  a  bad  time 
to  have  to  show  the  land  to  any  prospective  lender  of 
money. 

^^I  am  sure  this  loan  will  be  made,  and,  of  course,  it 
can  not  be  made  without  taking  up  your  notes. 

**  Trusting  that  you  will  not  put  Mr.  Blackwell  to  any 
more  expense  in  the  matter,  I  am, 

*  *  Very  respectfully, 

**A.  B.  Shafer.^^ 
**  January  1, 1914. 

**Thos.  E.  Helm,  Atty.,  Southern  Trust  Bldg,  Little  Bock, 

Art 

**Dear  Sir:  I  acknowledge  receipt  of  your  letter  of 
December  30  relative  to  the  claim  of  Mrs.  Kinney  against 
Mr.  John  Blackwell.  Mr.  Blackwell  has  been  through  two 
overflows  in  Orittenden  County  and  is  financially  embar- 
rassed. I  do  not  think  he  will  be  able  to  pay  the  amount 
due  Mrs.  Eanney  at  maturity.  I  think  if  he  is  given  an 
opportunity  to  work  out  this  indebtedness  that  he  will  be 
alble  to  pay  all  of  it,  but  he  can  not  do  so,  if  forced,  at 
present. 

"I  have  been  endeavoring  to  negotiate  a  loan  for  Mr. 
Blackwell  on  this  property  so  as  to  pay  off  Mrs.  KSnney, 
but  owing  to  the  tight  condition  of  money  matters,  I  have 
been  unable  so  far  to  do  so.  I  am  in  hopes  that  money 
matters  will  ease  up  within  the  next  few  moiiths,  and,  if 
so,  I  do  not  think  I  will  have  any  trouble  in  securing  a 
loan  of  sufficient  amount  to  pay  off  Mrs.  Kinney. 
**  Tours  very  truly, 

**A.  B.  Shafer.'^ 
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The  land  had  been  sold  for  levee  taxes  on  the  lOtii 
day  of  September,  1912,  and  the  time  for  redemption  had 
expired.  The  Blackwells  discussed  the  question  of  re- 
demption of  the  lands,  or  rather  the  purchase  of  the  cer- 
tidSoate,  after  the  time  expired,  fully  and  frequently  with 
their  attorney,  Shafer,  who  investigated  the  matter  and 
told  them  at  what  price  the  certificate  could  be  had.  He 
said  that  Blackwell  told  him  at  last  that  he  was  not  able 
to  get  the  money  to  purchase  the  certificate,  and  that 
thereafter  he  bought  the  certificate  himself,  halving  it  as- 
signed in  blank  and  later  filled  in  the  name  of  Beck,  That 
he  bought  it  for  himself  and  Beck  jointly,  but  did  not  put 
Beckys  name  in  the  assignment  until  after  he  had  dis- 
cussed the  matter  with  him  and  ascertained  that  it  would 
be  agreeable. 

He  said:  **I  told  Mr.  Blackwell  that  Gamble  would 
transfer  the  certificate  for  $500  profit,  and  he  said  it  was 
utterly  impossible  for  him  to  raise  that  much  money,  as 
it  looked  as  though  he  was  going  to  lose  everything  he 
had,  I  told  him  unless  he  would  redeem  the  lands  from 
Gamlble,  he  would  lose  them,  and  he  said  he  would  have  to 
lose  them,  that  he  couldn't  raise  the  money,  thereby  leav- 
ing it  open  for  Mr.  Gamble  to  keep  the  lands  or  anybody 
else  who  could  buy  them  from  him.  I  then  went  to  Mr. 
Wheeler,  and  through  him  jmrchased  the  certificate  of 
purchase  from  Mr.  Gamble,  the  assignment  to  be  in  blank 
with  authority  to  me  to  fill  in  the  name  of  any  purchaser 
that  I  wanted.  I  represented  Mr.  Blackwell,  and  through 
him  Mrs.  Blackwell  in  the  negotiation  with  Mr.  Gamble 
personally;  but  when  I  purchased  the  land  through  Mr. 
Wheeler,  I  represented  J.  0.  E.  Beck  in  case  the  matter 
was  satisfactory  to  him,  and,  if  not,  I  expected  to  repre- 
sent myself,  and  that  was  the  reason  I  took  the  certificate 
of  purchase  indorsed  in  blank.  I  afterward  notified  Mr. 
Blackwell  that  I  "bought  the  land  from  Gamble  for  Beck. 
Beck  then  said  the  purchase  was  satisfactory  to  him,  and 
I  rented  the  land  to  Blackwell  for  the  balance  of  the  year 
1914.  I  think  it  was  some  time  in  March  that  I  made  the 
lease  to  Mr.  Blackwell.  He  paid  part  of  the  rent,  but  not 
all  of  it.'' 


Digitized  by 


Google 


ARK.]  Black  WELL  v.  Kinney.  583 

Shafer  was  made  trustee  in  a  deed  of  trust  of  certain 
Tennessee  lands,  executed  by  Mrs.  Blackwell  about  two 
months  after  he  purchased  the  certificate  of  purchase  of 
these  lands,  to  secure  the  payment  of  certain  indebtedness 
to  other  creditors,  and  also  a  fee  to  him  of  $2,500.  Ex- 
plaining this,  he  said  he  thought  the  fee  reasonable,  that 
it  had  nothing  whatever  to  do  with  the  repurchase  of 
these  lands  from  him,  but  was  for  services  already  ren- 
dered and  to  be  rendered  in  future  to  the  Blackwells.  He 
also  said  that  Blackwell  continued  in  the  i>ossession  of 
the  lands  as  a  tenant.  She  stated,  **It  was  for  legal  ser- 
vices for  looking  after  and  giving  us  general  information, 
which  he  has  been  doing  for  the  last  five  years. '^  She 
also  said  that  she  supposed  that  »he  still  owned  the  Ark- 
ansas lands.  Her  husband  was  operating  them  as  he  had 
done  formerly,  and  the  chickens  and  stock  and  other 
things  were  still  on  the  place.  Her  testimony  is  vague, 
however,  indicating  that  she  knew  but  little  about  any  of 
the  transactions  except  as  conducted  by  her  husband  aud 
attorney  for  her. 

Blackwell  stated  that  he  had  made  about  $5,000  worth 
of  improviements  upon  the  lands,  all  of  which  were  sit- 
uated upon  that  portion  included  in  the  certificate  of  pur- 
chase at  the  tax  sale.  He  also  testified  that  he  endeavored 
to  procure  a  loan  to  buy  the  certificate  of  purchase  after 
his  attorney,  Mr.  Shafer  told  him*  the  amount  required ; 
but  was  unable  to  do  so.  He  did  not,  however,  notify  the 
appellees,  or  either  of  them,  that  the  lands  had  forfeited 
for  taxes,  and  that  the  certificate  of  purchase  could  be 
procured  for  the  amount  of  which  he  had  'been  informed 
by  Shafer,  the  time  of  redemption  having  expired. 
Neither  did  Shafer  communicate  this  information  to  ap- 
pellees before  purchasing  throngh  Wheeler  the  certificate 
of  purchase,  and  having  it  assigned  in  blank,  so  he  could 
afterward  fill  in  the  name  **Beck.^^ 

The  chancellor  found  the  issues  in  favor  of  the  ap- 
pellees, and  decreed  a  sale  of  the  lands  for  the  payment  of 
the  notes  secured  by  the  vendor  ^s  lien  after  payment  of 
amoxmt  appellees  paid  for  the  certificate  of  purchase, 
from  which  this  appeal  has  been  prosecuted. 


Digitized  by 


Google 


584  Blackwell  v.  Kinney.  [119 

Roleson  <&  McCulloch,  for  appellants. 

1.  There  was  and  is  no  trust  relationship  hetween 
Shafer  and  the  appellees.  He  was  never  their  attorney. 
Gamble  did  not  represent  them  and  Beck  did  not  know 
them.  The  Blaekwells,  if  they  desired  to  do  so,  wonld 
be  in  no  position  to  complain,  becanae  Shafer  conducted 
himself  toward  them  with  the  utmost  good  faith,  in- 
formed them  of  all  the  facts,  and  purchased  from  Gamble 
only  after  Blackwell  told  him  that  he  could  not  get  up 
the  money  and  left  Shafer  free  to  buy  if  he  saw  proi)er. 

His  title  was  good,  under  his  purchase,  even  against 
the  Blaekwells,  in  the  absence  of  a  showing  that  they  had 
entrusted  him  with  funds  with  which  to  make  the  pur- 
chase, or  had  agreed  to  act  as  their  agent,  or  had  con- 
cealed the  conditions  from  them ;  and  as  to  third  parties, 
the  law  governing  the  relationship  between  attorney  and 
client  has  no  place  in  the  case.  29  Ark.  489 ;  4  Cvc  958, 
959,  note  79 ;  20  Ark.  583 ;  22  Ark.  143 ;  49  L.  R.  A.  (N.  S.) 
1059;  29  Am.  &  Eng.  Ann.  Cases,  212;  85  N.  W.  322. 

2.  Any  question  of  fraud  in  the  transaction  by  which 
Shafer  acquired  the  title  must  rest  upon  the  theory  that 
he  actually  ibought  the  land  for  Blackwell,  that  the  latter 
still  owns  it,  and  that  Shafer  and  Beck  are  holding  the 
land  for  hinu  As  to  appellees,  no  duty  rests  upon  Shafer 
to  establish  the  faimefes  of  the  transaction,  but  the  bur- 
den rests  upon  appellees  to  show  the  fraud,  clearly.  It 
will  never  be  presumed.  11  Ark.  378;  17  Ark.  151;  33 
L.  R.  A.  (N.  S.)  839 ;  92  Ark.  509 ;  20  Cyc  413 ;  9  Art  485 ; 
1  Story,  Equity,  ^  190;  31  Ark.  554. 

Bradshaw,  Rhoton  S  Helm^  for  appellees. 

1.  Appellants  are  mistaken  in  their  contention  that 
there  was  no  pre-existing  trust  relation  between  Shafer 
and  appellees.  He  was  the  attorney  for  the  Blaekwells  in 
this  matter,  and  it  was  by  means  of  his  letters  to  the  Elin- 
neys  and  their  attorney  that  he  induced  them  to  withhold 
pressing  their  claim  against  the  Blaekwells  until  the  stat- 
ute of  limitations  had  run,  and  the  tax  sale  to  Gamble  had 
become  good.  The  testimony  clearly  shows  that  he  was 
mixed  up  both  with  the  Kinneys  and  the  Blaekwells  in  this 
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transaction,  and  he  can  not,  after  placing  himself  in  the 
attitude  of  dealing  with  both  parties  and  causing  the  Kin- 
neys  to  delay  pressing  their  claim,  take  advantage  of 
them  by  purchasing  the  proi)erty  for  his  own  benefit. 
Kiiowing  the  interest  of  appellees  in  the  lands,  he  was  un- 
der the  duty  to  inform  them  that  the  certificate  of  redemp- 
tion could  be  purchased  from  Gamble  for  $500. 

Shafer  and  Beck  hold  the  land  in  trust  for  the  Black- 
wells  and  appellees,  their  creditors.  74  Ark.  93 ;  75  Ark. 
273;  99  Ark.  543. 

2.  The  transaction  was  fraudulent,  and  can  not 
stand.  The  mere  fact  that  Blacfcwell  remains  in  posses- 
sion of  the  land,  after  he  claims  to  have  no  interest  in  it, 
is  a  circumstance  tending  to  show  a  secret  trust,  and  a 
badge  of  fraud.  33  Ark.  328;  74  Ark.  186.  Likewise, 
Shafer  ^s  concealment  of  his  own  identity  by  taking  the 
certificate  of  purchase  in  the  name  of  Beck  was,  esi)ecially 
under  the  circumstances,  an  indication  of  a  secret  trust— 
another  badge  of  fraud.    26  Ark.  445 ;  53  Ark.  191. 

The  evidence  is  convincing  that  Shafer  bought  the 
certificate  for  Blackwell  for  the  purpose  of  defrauding 
appellees  out  of  their  interest  in  the  land.    57  Ark.  563. 

It  is  true  that  at  law,  fraud  must  be  proved ;  but  it  is 
sufficient  in  equity  to  show  facts  and  circumstances  from 
which  it  may  be  inferred.  33  Ark.  425 ;  24  Ark.  222.  See, 
also,  41  Ark.  372;  92  Ark.  509;  112  Ark.  341. 

Kjrby,  J.,  (after  stating  the  facts).  Appellant  con- 
tends that  the  purchasers  of  the  certificate  of  purchase  at 
the  tax  sale  occupied  no  position  of  trust  and  owed  no 
duty  in  relation  to  the  land  purchased  to  the  appellees 
holding  the  vendor  ^s  lien  for  the  remainder  of  the  pur- 
chase money  due  thereon,  that  required  him  to  give  notice 
to  appellees  of  the  condition  before  purchasing  the  cer- 
tificate or  prevent  their  buying  same  and  holding  the 
lands. 

It  is  true  that  Shafer  was  not  the  attorney  of  appel- 
lees at  the  time  of  his  purchase  of  and  the  assignment  of 
the  certificate  of  purchase  to  him,  and  that  he  had  never 
been  their  attorney,  'but  that  fact  would  not  necessarily 
relieve  him  from  any  duty  to  inform  the  appellees  that 
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the  lands  had  been  forfeited  and  sold  for  taxes,  and  the 
amount  required  to  purdhase  the  certificate  of  purchase. 

The  Tindisputed  facts  are  that  appellees,  the  former 
owners  of  the  land,  had  a  vendor's  lien  thereon  to  secure 
the  payment  of  the  balance  of  the  purchase  money,  that 
the  Blackwells  were  in  possession  of  the  land  under  their 
conveyance  and  bound  to  the  payment  of  all  the  taxes 
thereon;  that  they  permitted  the  lands  to  ibecome  delin- 
quent for  the  levee  taxes  which  were  afterward  sold  at  a 
foreclosure  sale ;  that  A.  B.  Shaf er  was  the  attorney  of 
the  Blackwells  in  all  matters,  and  that  he  wrote  the  two 
letters  to  appellees  as  their  attorney,  set  out  in  the  state- 
ment of  facts,  assuring  them  when  they  became  insistent 
for  the  payment  of  the  'balance  of  the  purchase  money 
that  he  was  endeavoring  to  negotiate  a  loan  on  the  Black- 
well  property,  which  he  felt  sure  would  be  procured  in 
from  thirty  to  sixty  days  from  then,  January  27,  1913. 
and  asking  that  his  client  be  put  to  no  further  trouble  and 
expense. 

Later,  on  January  1, 1914,  he  wrote  to  appellee's  at- 
torney, informing  hun  of  the  financial  condition  of  the 
Blackwells ;  that  they  would  not  be  able  to  pay  the  amount 
due  the  Kinney's  at  the  maturity  of  the  notes,  but  that  if 
Blackwell  was  given  an  opportunity,  he  would  do  so ;  that 
he  had  failed  to  procure  the  loan  of  which  he  first  wrote, 
but  hoped  that  money  matters  would  ease  up  within  a  few 
months,  and,  if  so,  did  not  think  he  would  have  any  trou- 
ble in  securing  a  loan  of  suflScient  amount  to  pay  the  in- 
debtedness. 

The  lands  had  been  sold  for  taxes  in  September,  1912, 
and  the  time  for  redemption  had  expired  when  Shafer's 
last  letter  was  written,  and  on  the  28th  day  after  writing 
said  letter,  he  purchased  the  certificate  of  purdhase  of 
these  lands  sold  at  the  tax  sale  for  less  than  $800,  and  had 
it  assigned  in  blank  that  he  might  afterward  fill  iH  the 
name  of  appellant,  "Beck,''  if  he  desiried  to  join  in  the 
purchase.  He  had  often  before  discussed  the  condition 
with  Blackwell,  investigated  the  records  to  see  whether 
the  tax  sale  was  regular,  and  concluded  it  was,  and  ad- 
vised him  to  buy  the  certificate  of  purchase  which  Black- 
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well  informed  him  lie  could  not  do,  being  nnaible  to  pro- 
cure the  money  therefor. 

Shaf  er  stated  he  represented  the  Blacfcwells,  when  he 
personally  talked  with  the  owner  of  the  certificate  of  pur- 
chase about  'buying  it,  ibut  that  he  represented  Beck  or 
himself,  when  he  bought  the  certificate  of  purchase  of 
Gamible  through  Wheeler,  and  had  it  assigned  in  blank. 
He  gave  his  individual  note  for  the  purchase  money,  and 
rented  the  lands  to  Blackwell  for  the  year,  and  said  that 
Blacfcwell  had  paid  some  of  the  rent.  There  was  in  fact, 
no  appreciable  change  of  i>ossession,  and  Mrs.  Blackwell 
stated  that  she  supi>osed  she  still  owned  the  lands  as  her 
husband  was  operating  them  as  he  had  formerly  done. 

The  evidence  also  discloses  that  sihortly  after  the 
transfer  of  this  certificate  of  purchase,  Mrs.  Blackwell 
conveyed  to  Shafer,  as  trustee,  certain  of  her  lands  and 
property  situated  in  the  State  of  Tennessee,  securing 
thereby  along  with  indebtedness  to  others  a  fee  of  $2,500 
to  him.  He  testified  that  this  had  no  relation  whatever 
to  the  purchase  of  the  lands  in  oontroversy,  nor  of  their 
sale  to  the  Blackwells,  or  his  holding  them  for  their  bene- 
fit, that  it  was  for  professional  services  already  rendered 
and  to  be  subsequently  rendered.  The  Blackwells  did  not 
notify  appellees  that  the  lands  had  forfeited  and  been 
sold  for  taxes,  and  that  the  certificate  of  purchase  could 
be  acquired  upon  the  payment  of  a  certain  sum  therefor, 
neither  did  Shafer  give  them  any  information  of  this  fact, 
but  bought  the  certificate  of  purchase  twenty-seven  days 
after  assuring  them  that  Blackwell  would  be  able  to  pay 
the  lands  out  if  given  time,  and  holding  out  the  hope  that 
he  would  shortly  be  able  to  negotiate  a  loan  for  him  on 
the  lands  and  take  up  the  notes.  Blackwell  could  not  have 
permitted  the  land  to  forfeit  for  taxes  and  procured  it  to 
be  bought  in  by  another  person  for  his  benefit,  and  es- 
caped the  enforcement  of  appellee  ^s  lien  thereon  against 
the  land.    Randolph  v.  Nicholy  74  Ark.  93. 

An  insolvent  debtor  will  not  be  allowed  to  permit  his 
lands  to  forfeit  for  taxes  and  ibe  bought  in,  in  his  wife^s 
name  with  her  means  even,  to  defeat  the  payment  of  his 
defbts,  and  such  transaction  will  be  treated  so  far  as  his 
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creditors  are  concerned,  as  a  redemption  in  effect  of  the 
lands  'by  him.  Herrm  v.  Henry,  76  Ark.  273;  Flvke  v. 
Sharum,  118  Ark.  229. 

(1)  The  Blackwells  were  bound  to  the  payment  of 
taxes  upon  the  land,  and  they  could  not  permit  a  forfeit- 
ure and  conveyance  thereof  for  their  benefit  that  would 
have  operated  to  defeat  the  lien  of  their  grantors,  and 
they  owed  the  duty  to  inform  appellees,  the  holder  of  the 
lien  for  the  balance  of  the  purchase  money  of  the  sale  of 
the  lands,  of  the  fact  that  the  certificate  of  purchase 
could  be  procured  for  a  certain  sum,  which  they  were  un- 
able to  pay,  in  order  that  appellees  could  make  the  pay- 
ment and  protect  their  interest. 

(2)  Shafer  acquired  all  the  information  relative  to 
the  tax  sale  of  the  lands,  finally  resulting  in  his  pur- 
chase of  the  certificate  of  purchase,  the  effect  of  which 
was  to  defeat  the  lien  of  appellees  for  the  purchase  money 
of  the  lands  by  reason  of  his  relationship  to  appellees' 
grantees  as  their  attorney,  and  as  their  attorney  he  also 
knew  when  he  bought  the  certificate,  that  if  the  transaction 
was  valid,  it  would  defeat  appellees  in  the  collection  of 
their  debt  from  the  Blackwells,  which  he  had  only  twenty- 
seven  days  before  assured  them  would  be  paid  if  the 
Blackwells  were  given  time,  and  he  himself  hoped  to  be 
able  to  procure  for  them  a  loan  on  the  lands,  with  which 
to  make  the  payment.  Under  these  circumstances,  he 
owed  the  duty  to  appellees  to  inform  them  that  the  cer- 
tificate of  purchase  could  be  had  for  the  price  demanded 
by  the  holder  of  it,  and  that  the  Blackwells  were  not  able 
to  procure  the  money  with  which  to  buy  it  before  he  could 
buy  for  himself  and  defeat  their  claim.  He  did  not  notify 
them  of  the  fact  and  knew  that  the  Blackwells  had  not 
done  so  when  he  purchased  the  certificate  through  another 
person,  and  had  it  assigned  in  blank,  and  equity  will  not 
permit  him  to  defeat  the  lien  of  appellees  by  any  such 
transaction,  regardless  of  what  his  intentions  in  fact  may 
have  been  in  the  purchase.  He  stands  in  no  better  posi- 
tion than  his  principal  Blackwell  would  have  occupied  had 
the  certificate  been  purchased  by  and  transferred  to  him, 
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wiho,  of  oonrse,  coxild  not  have  defeated  appellee's  lien 
thereby. 

(3)  Although  it  is  true  that  fraud  is  never  pre- 
sumedy  and  when  a  transaction  does  not  necessarily  im- 
port fraud  and  may  as  well  have  occurred  from  a  good  as 
a  bad  motive,  that  fraud  will  not  be  inferred;  still  fraud 
need  not  be  shown  by  direct  or  positive  evidence,  but  may 
be  proved  by  circumstances.  Irons  v.  Reybum,  11  Ark. 
378 ;  Splaum  v.  Martin,  17  Ark.  151 ;  Phelan  v.  Dalson,  14 
Ark.  79 ;  Russell  v.  Brooks,  92  Ark.  518. 

It  may  be  conceded  that  the  certificate  of  purchase 
was  purchased  by  Shaf er  without  any  intention  in  fact  to 
defraud  the  appellees  or  defeat  the  enforcement  of  their 
lien  against  the  lands,  and  also  without  any  agreement  or 
intention  to  resell  the  lands  to  the  Blackwells  or  hold 
them  for  their  benefit,  but  should  the  law  sanction  the 
transaction  disclosed  by  the  record,  it  would  in  effect  per- 
mit him  to  defeat  them  of  their  right  and  deprive  them  of 
their  lien  under  such  circumstances  as  would  amount  to 
legal  fraud,  and  upon  the  testimony  in  the  record,  with 
the  inferences  fairly  deducible  therefrom,  we  are  not  able 
to  say  that  the  findings  of  the  chancellor  are  clearly 
against  the  preponderance  of  the  testimony.  The  decree 
is  affirmed. 

Smith,  J.,  dissents. 


Hill  v.  St.  Louis,  Ibon  Mountain  &  Southern  Railway 

Company. 

Opinion  delivered  July  5, 1915. 

Master  and  bebvant — babtc  tools — question  for  jubt. — Plaintiff  in  the 
employ  of  defendant  was,  in  the  penformance  of  his  duty,  holding 
a  chisel,  which  was  struck  by  another  employee  with  a  maul.  The 
head  of  the  maul  flew  off,  injuring  plaintiff.  Held,  under  the  evi- 
dence it  was  a  question  for  the  jury  whether  the  master  was  neg- 
ligent, in  not  furnishing  his  servants  with  safe  tools. 

Appeal   from   Pope  Circuit  Court;  Hugh  Basham, 
Judge ;  reversed. 
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Hays  &  Ward,  for  appellant. 

1.  It  ifi  error  on  the  part  of  the  trial  court  to  direct 
a  verdict,  where  there  is  any  legal  evidence  to  sustain  the 
issues  in  favor  of  the  party  against  whom  the  verdict  is 
directed.  63  Ark.  94 ;  76  Ark.  520  and  cases  cited ;  95  Art 
359.  And  in  testing  the  sufficiency  of  the  evidence,  this 
court  will  give  it  the  strongest  probative  force  of  which 
it  is  susceptible.  57  Ark.  461,  and  cases  cited;  66  Ark. 
363;  76  Ark.  520. 

2.  Hill  and  the  witness  Wood,  who  went  and  got  the 
maul  under  the  direction  of  the  roadmaster,  were  fellow- 
servants.  Wood  selected  the  maul  that  he  himself  had 
broken  that  day,  and  knew  that  it  was  defective  and  un- 
safe, but  did  not  inform  Hill.  This  being  true,  appellant 
is  liable.  93  Ark.  93 ;  92  Ark.  502 ;  89  Ark.  522 ;  109  Ark. 
288;  107  Ark.  512. 

No  brief  filed  for  appellee. 

ElIrby,  J.  This  suit  was  brought  by  appellant,  ad- 
ministratrix of  the  estate  of  her  deceased  husband,  John 
F.  Hill,  for  damages  for  personal  injury  alleged  to  have 
been  caused  him  by  the  negligence  of  the  railway  com- 
pany in  failing  to  furnish  him  safe  tools  with  which  to  do 
the  work  he  was  directed  to  do,  and  engaged  in  at  the  time 
of  the  injury. 

The  answer  denied  the  allegations  of  the  complaint 
and  pleaded  contributory  negligence  and  assumed  risk  in 
bar  of  the  right  to  recover. 

The  court  directed  a  verdict  for  the  railway  com- 
pany, and  from  the  judgment  rendered  thereon,  this  ap- 
peal is  prosecuted. 

It  appears  from  the  testimony  that  John  F.  Hill  was 
a  section  foreman  upon  appellant ^s  line  of  railway;  and 
on  the  day  of  the  injury,  he  had  taken  his  section  gang  by 
the  direction  of  the  roadmaster  to  assist  James  Kelley, 
another  section  foreman  in  changing  some  steel  at  the  wye 
at  Dardanelle.  The  roadmaster,  J.  Y.  Dollar,  was  present 
in  charge  of  the  work.  He  instructed  Hill  and  one  Wood, 
a  man  belonging  to  Kelley's  gang,  to  shear  an  angle  bar. 
This  is  done  by  one  man  holding  a  chisel  on  the  bar,  and  - 
another  striking  the  chisel  with  a  sledge  or  maul,  and 
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driving  it  through  the  bar,  cutting  off  that  portion  not  de- 
sired. 

Dollar  directed  Wood  to  get  the  maul  and  do  the 
striking  while  Hill  held  the  chisel  on  the  (bar.  Wood  went 
to  the  place  where  the  tools  belonging  to  the  Kelley  gang 
were  kept  and  selected  a  bell  maul,  the  best  one  there,  and 
brought  it  back,  and  they  began  to  cut  off  the  edge  of  the 
angle  bar.  After  he  had  struck  several  licks,  eight  or  ten, 
the  maul  flew  off  the  handle  and  broke  Hill^s  arm  between 
the  wrist  and  elbow. 

The  head  of  the  maul  was  of  steel  and  weighed  eight 
or  ten  pounds.  The  handle  was  of  wood,  and  upon  the 
morning  of  that  day  had  been  'broken  off.  It  was  trimmed 
again  and  inserted  and  wedged  into  the  hammer.  The 
broken  handle  was  used  'because  no  other  handle  was  pro- 
vided, and  the  head  of  the  maul  was  more  likely  to  fly  off 
in  the  use  of  it  than  if  the  handle  had  not  been  broken  or 
a  new  one  <had  been  fitted  thereto.  Wood  knew  of  the  con- 
dition of  the  maul,  but  said  nothing  about  it  to  Hill,  who 
was  holding  the  chisel  to  be  driven  through  the  angle  bar. 

It  was  also  shown  that  the  sledges  or  mauls  belonging 
to  HilPs  gang  had  not  been  brou^t  upon  the  work,  and 
that  both  of  them  had  split  and  defective  handles,  which 
was  known  to  Hill.  He  was  in  the  exercise  of  due  care  at 
the  time  of  the  occurrence.  The  rule  is,  in  determining  on 
appeal,  the  correctness  of  a  trial  court's  action  in  direct- 
ing a  verdict,  to  take  that  view  of  the  evidence  most  favor- 
able to  the  party  against  whom  the  verdict  is  directed,  and 
where  there  is  any  evidence  tending  to  establish  the  issue 
in  favor  of  the  ^arty  against  whom  the  verdict  is  directed, 
it  is  error  to  take  the  case  from  the  jury.  Williams  v.  St. 
Loms  (&  S.  F.  Ry.  Co.,  103  Ark.  401 ;  Board  v.  Western  An- 
thracite Coal  &  Mini/ng  Co.,  92  Ark.  502 ;  Aluminum  Co.  v. 
Ramsey,  89  Ark.  522. 

In  the  last  cited  case  the  court  said:  **The  test  is, 
could  reasonable  and  fair-minded  men,  from  all  the  facts 
and  circumstances  adduced  in  evidence,  have  come  to  dif- 
ferent conclusions  as  to  whether  or  not  negligence  on  the 
part  of  appellee  might  'be  inferred.  If  so,  the  right  to 
draw  the  inference  is  for  the  jury.*' 
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The  law  imposes  the  duty  upon  the  master  to  exer- 
cise ordinary  care  to  provide  its  servants  with  reasonably 
safe  tools  and  appliances  with  which  to  do  their  work,  and 
under  the  circumstances  of  this  case,  it  was  a  question  for 
the  jury  to  determine  whether  the  railway  company  had 
performed  its  duty  in  furnishing  the  defective  maul  or 
hammer,  by  the  use  of  which  the  injury  occurred  while  the 
deceased  was  himself  in  the  exercise  of  proper  care  for 
his  own  safety. 

The  court  erred  in  taking  the  case  from  the  jury,  and 
the  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 


Hughes  v.  Robuck. 

Opinion  delivered  Jiily  5, 1915. 

1.  School  distbicts — dissolution — speolal  school  districts. — ^Kiii>y'8 
Digest,  §  7648,  proYidlng  for  the  dlasoHitlon  of  sdiool  districts,  h^d 
to  apply  to  <both  common  school  and  special  school  districts. 

2.  iSCHOdL     MSTBIOrS — ^UCQlBLATiyE    OONTBOL — BOUNDAHIBS— CBEATION. 

(Legislative  control  over  the  creation  and  boundaries  of  school 
districts  is  plenary,  and  subject  only  to  the  limitation  that  sik^ 
action  shall  not  impair  the  contracts  or  obligations  of  such  districts. 

3.  School  distbicts — ^dissolxttion. — It  is  enror  for  the  circuit  court  to 
quash  an  order  of  the  county  court,  dissolylng  a  special  school  die- 
trict  under  the  act  of  April  1, 1S96  (KLityy'B  Digest,  .f  7548),  becaioae 
the  petition  asking  such  dissolution  does  not  state  the  disposition 
to  be  made  of  the  territory  of  the  dissolved  district 

Appeal  from  Lee  Circuit  Court;  J.  M.  Jackson, 
Judge ;  reversed. 

Smith  (&  McCulloch  and  Daggett  <&  Daggett,  for  ap- 
pellee. 

1.  Section  7548,  of  Kirby's  Digest  (Act  April  1^ 
1895)  does  not  apply  to  special  school  districts  organized 
under  the  act  of  1869  as  amended  by  Acts  1909  and  1911 ; 
therefore,  the  county  court  is  without  authority  to  dis- 
solve a  special  school  district. 

A  review  of  the  laws  relating  to  schools  leads  to  the 
conclusion  that  the  law-makers  have  at  all  times  recog- 
nized the  fact  that  our  school  system  has  comprised  two 
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methods  of  organization  of  territory  into  school  districts^ 
one,  the  common  school  district,  and  the  other,  the  special 
district  in  cities  and  towns.  In  the  first  the  method  of 
organization  and  maintenance  is  vested  in  the  county 
court ;  in  the  second  there  is  no  power,  duty  or  authority 
whatever  conferred  upon  the  county  court.  The  county 
judge,  under  the  act  of  1909,  is  required  to  call  an  election, 
on  presentation  of  the  required  petition,  but  neither  the 
county  court  nor  the  county  judge  has  any  voice  in  the  or- 
ganization of  the  district,  because,  when  amajority  of  the 
electors  vote  for  the  creation  of  the  district,  it  is  ipso 
/ac<o  established.    103  Ark.  288. 

The  reasonable  construction  of  the  act  of  1895,  there- 
fore, is  that  the  Legislature  had  the  two  different  school 
systems  in  mind  in  the  enactment  of  that  law,  and  only 
intended  that  it  apply  to  those  districts  over  which  the 
county  court  had  jurisdiction.  48  Ark.  307 ;  65  Ark.  529 ; 
71  Ark.  556 ;  76  Ark.  309 ;  102  Ark.  401,  405 ;  111  Ark.  79; 
105  Ark.  47. 

2.  If  section  7548  does  apply  to  special  school  dis- 
tricts, the  petition  filed  was  not  in  accord  with  the  statute, 
and  did  not  confer  on  the  county  court  authority  to  dis- 
solve the  special  district  and  re-establish  the  common 
school  districts  out  of  which  the  special  district  was 
formed. 

The  power  to  dissolve  a  district  does  not  lie  unless  it 
is  exercised  in  conjunction  with  the  other  power  of  attach- 
ing the  territory  to  adjoining  districts.    103  Ark.  446,  450. 

H.  F.  Roleson,  for  appellants. 

There  is  no  reason  why  the  provisions  of  section  7548 
of  Kirby  ^s  Digest  should  not  apply  to  both  common  school 
districts  and  special  school  districts.  The  case  of  Crow 
V.  Special  School  District,  102  Ark.  401,  relied  on  by  aj)- 
pellees,  has  no  application  to  the  question  here.  That 
case  does  not  say  that  the  above  section  does  not  apply  to 
special  school  districts.  It  does  (hold  that  unless  author- 
ity could  be  found  in  the  act  of  1909  for  cutting  off  a  por- 
tion of  a  district  by  the  formation  of  a  new  district,  no 
authority  could  be  found  anywhere,  and  that  is  true ;  but 
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there  is  authority  for  the  dissolution  of  all  school  dis- 
tricts, and  the  act  creating  special  school  districts  ex- 
pressly provides  that  the  provisions  of  the  general  school 
laws  of  the  State  at  that  time  existing,  or  might  thereafter 
be  in  force,  should  apply  to  special  school  districts.  Spe- 
cial School  District  No.  33  v.  Eubanks,  119  Ark.  117. 

Smith,  J.  This  case  involves  the  right  of  the  county 
court  to  dissolve  a  special  school  district,  and  questions 
the  suflSciency  of  a  petition  upon  which  that  action  was 
taken.  The  county  court  of  Lee  County  had  established 
a  special  school  district  known  as  Special  School  District 
H,  and  this  district  was  later  dissolved  upon  the  petition 
of  a  majority  of  the  residents  thereof  praying  its  disso- 
lution. The  petition,  (however,  did  not  specify  the  appor- 
tionment which  the  petitioners  desired  made  of  the  terri- 
tory of  the  district. 

Prior  to  the  act  of  February  4,  1869,  all  school  dis- 
tricts were  of  the  same  class,  that  is,  were  common  school 
districts;  but  this  act  authorized  the  creation  of  special 
school  districts  in  cities  and  towns,  and  conferred  upon 
those  districts  certain  enlarged  powers,  which ,  powers 
have  been  increased  by  subsequent  legislation.  Sections 
16  and  17  of  this  act,  which  are  now  section  7695  of  Ear- 
by  *s  Digest,  provided  that  **The  provisions  of  the  gen- 
eral school  laws  of  the  State  which  are  now  or  may  here- 
after be  in  force,  when  not  inapplicable,  and  so  far  as  the 
same  are  not  inconsistent  with  and  repugnant  to  the  pro- 
visions of  this  act,  shall  apply  to  districts  organized  un- 
der this  act.  •  •  •'* 

Until  the  passage  of  the  act*  approved  April  1, 1895, 
entitled  **An  act  to  empower  county  courts  to  dissolve 
school  districts,''  there  was  no  authority  in  the  law  for 
the  dissolution  of  either  special  school  districts  or  com- 
mon school  districts,  although  there  was  provision  in  the 
law  for  the  enlargement  of  such  special  districts  and  for 
changes  in  the  boundaries  of  common  school  districts. 

Section  1  of  this  act  of  1895  provides  that : 

**The  county  courts  of  this  State  shall  (have  power  to 
dissolve  any  school  district  now  established,  or  which  may 

•Klrty's  Digest,  §  7548.  (Rep.) 
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hereafter  be  established  in  its  county,  and  attach  the  ter- 
ritory thereof  in  whole  or  in  part  to  an  adjoining  district 
or  districts,  whenever  a  majority  of  the  electors  residing 
in  such  district  shall  petition  the  court  so  to  do/^ 

(1-2)  It  is  urged  that  the  section  quoted  applies  only 
to  common  school  districts.  But  we  see  nothing  in  the 
act  which  justifies  this  construction.  Its  language  is  that 
the  court  shall  have  power  to  dissolve  any  school  district 
now,  established ;  and  in  the  face  of  this  language  we  can 
not  say  that  the  Legislature  intended  this  language  to  ap- 
ply to  districts  of  the  one  class,  and  not  to  districts  of  the 
other.  It  is  said  in  aU  the  cases  that  the  legislative  con- 
trol over  the  creation  and  boundaries  of  school  districts 
is  plenary,  subject  only,  however,  to  the  limitation  that 
such  action  shall  not  impair  the  contracts  or  obligations 
of  such  districts.  Special  School  Dist.  No.  2  v.  Special 
School  Dist.  of  Texarkana,  111  Ark.  379. 

Section  3  of  the  act  of  1895  provides  for  the  appor- 
tionment of  the  indebtedness  of  any  district  which  may 
be  dissolved.  But  no  such  question  is  presented  by  the 
record  in  this  case. 

The  judgment  of  the  coxmty  court  dissolving  the  spe- 
<aal  district  was  brought  before  the  circuit  court  on  cer- 
tiorari, where  it  was  asked  that  said  judgment  be  quashed 
because  of  the  failure  of  the  petition  upon  which  the  judg- 
ment was  pronounced  to  designate  the  districts  to  which 
the  petitioners  desired  the  territory  of  the  dissolved  dis- 
trict to  'be  api)ortioned.  But  we  do  not  concur  in  the  view 
that  this  recital  in  the  petition  is  jurisdictional.  The 
statute  does  not  require  the  petition  for  the  dissolution  of 
a  district  to  designate  the  districts  to  which  the  petition- 
ers desire  the  territory  attached.  This  act  of  1895  does 
not  require  the  county  court  to  dissolve  the  district  upon 
the  filing  of  a  proper  petition  therefor.  It  merely  con- 
fers ui>on  the  county  court  the  authority  to  do  so.  A  dis- 
cretion abides  with  the  court  in  passing  upon  the  petition ; 
but  the  court  has  no  authority  to  dissolve  any  particular 
district  except  upon  the  filing  of  a  petition  conforming  to 
the  requirements  of  the  act  above  quoted.  The  assign- 
ment of  the  territory  of  the  dissolved  district  is  one  of  the 


Digitized  by  V^OOQlC 


596  Hughes  v.  Bobuck.  [119 

things  to  be  taken  into  account  by  the  county  court  in  de- 
termining how  this  discretion  shall  be  exercised,  and  if 
the  prayer  of  the  petition  is  granted,  the  discretion  of  the 
court  in  the  assignment  of  this  territory  is  limited  only 
by  the  duty  of  adjudging  against  the  territory  so  dis- 
tributed its  pro  rata  part  of  the  indeibtedness  of  the  dis- 
trict of  which  it  was  originally  a  part. 

In  the  recent  case  of  School  District  No.  45  v.  School 
District  No.  8,  119  Ark.  149,  a  somewhat  similar  abjec- 
tion was  made  against  the  granting  of  the  prayer  of  a 
pietition  for  the  change  of  the  boundary  line  between  two 
adjoining  school  districts  transferring  three  sections  of 
land  from  one  district  and  attaching  it  to  another.  The 
decision  of  the  case  turned  upon  the  construction  of  sec- 
tion 7544  of  Kirby's  Digest,  which  reads  as  follows: 

**The  county  court  shall  have  the  right  to  form  new 
school  districts  or  change  the  boundaries  thereof  upon  a 
petition  of  a  majority  of  all  the  electors  residing  upon  the 
territory  of  the  districts  to  be  divided.^' 

It  was  there  held  that  the  electors  of  the  district  to 
be  divided  ohly  were  to  be  taken  into  account;  that  the 
electors  of  the  district  to  which  the  territory  was  to  be  at- 
tached might  have  their  hearing  before  the  county  court, 
where  a  discretion  abided  to  grant,  or  to  refuse,  the  i)eti- 
tion  even  though  it  conformed  to  the  statute. 

(Z)  It  is  urged  that  the  opinion  of  this  court  in  the 
case  of  Cox  v.  Road  Improvement  Dist.  No.  8,  118  Ark. 
119, 176  S.  W.  676,  is  authority  for  the  position  that  the 
petition  was  void  'because  of  its  failure  to  designate  the  de- 
sired distribution  of  the  territory  of  the  dissolved  district. 
But  we  do  not  concur  in  this  view.  We  were  discussing 
there  the  jurisdictional  requirements  of  the  petition  for 
the  establishment  of  a  road  improvement  district,  and  in 
that  connection  we  said  that  there  must  be  no  uncertainty 
about  the  road  or  street  to  be  improved;  and  there  is  no 
analogy  'between  that  case  and  this.  The  petition  here 
specifies  the  district  to  be  dissolved,  and,  as  we  have  seen, 
the  statute  does  not  require  the  petition  to  state  the  dis- 
I>osition  to  be  made  of  the  territory  of  the  dissolved  dis- 
trict. 


Digitized  by 


Google 


ARK.]      Plantebs  Fire  Insurance  Co.  v.  Steele,         597 

We  think  the  court  <below  erred  in  quashing  the  order 
of  the  county  court  dissolving  the  district,  and  its  judg- 
ment will  be  reversed  and  the  cause  remanded  with  direc- 
tions to  set  aside  that  order. 

Justice  KiRBY  dissents. 


Planters  Fire  Insurance  Company  v.  Steele. 

Opinion  delivered  July  12, 1915. 

1.  PiBB  iNSTJKANCB — OHANQE  IN  OCCUPANCY — ^VACULNOT. — A  fire  insurance 
policy  provided  that  ''If  said  building  •  •  •  shaU  become  vacant  or 
unoccupied  *  *  *  or  any  change  takes  place  in  the  title,  occupancy 
or  possession  thereof  whatever,  then,  and  in  every  such  case,  this 
contract  shaU  be  absolutely  null  and  void;"  the  owner  occupied 
the  house  as  a  dwelling  when  he  procured  the  insurance,  but 
thereafter  mioved  out  and  rented  the  same  to  a  tenant;  the  tenant 
then  moved  out  and  the  house  burned  ^ust  as  the  owner  was  pre- 
paring to  reoccupy  it.  Held,  under  the  terms  thereof,  the  policy 
became  void,  both  by  reason  of  the  vacancy  and  the  change  of 
occupancy  which  had  taken  place. 

2^  PnUD  INSXTBANCE— TBMPORABY  VACANCY — ^PEESUMPTION. — ^WhCTe,  Un- 
der the  terms  of  a  fire  insurance  policy,  the  insured  house  was 
occupied  as  a  dwelling^  it  is  contrary  to  the  terms  of  the  policy  to 
change  the  character  of  the  occupancy,  and  where  the  insured 
moved  out  of  the  house  and  rented  the  same  to  a  tenant,  who  in 
turn  moved  out,  and  the  house  was  burned  within  a  few  days 
thereafter,  while  the  owner  was  preparing  to  reoccupy  the  same, 
there  could  be  no  presumption  that  a  temporary  vacancy  or  period 
of  unoccupancy  was  within  the  contemplation  of  the  parties. 

8.  Fire  insurance — unoccupied  premises — ^furniture  within  the  in- 
sured HOUSE. — ^A  fire  x>olicy  provided  that  the  same  become  void  if 
the  ibuilding  become  "vacant  or  unoccupied."  The  owner  rented 
out  the  house,  and  the  tenant  departing,  left  a  stove  and  taible  in 
in  the  building.  The  owner  prepared  ^t  once  to  resume  poesession 
of  the  premises,  and  intended  to  assume  possession  of  the  stove  and 
taible  for  unpaid  rent;  before,  however,  he  re-entered  the  house  it 
was  (burned.  Held,  under  the  stipulations  in  the  policy  the  same 
was  void  and  unenforcible. 

Appeal  from  Nevada  Circnit  Court;  G.  R.  Haynie, 
Judge ;  reversed. 
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J.  W.  S  J.  W.  Eov^e,  Jr.,  for  appellants. 

1.  Instruction  No.  7  (quoted  in  the  opinion)  is  erro- 
neous. It  was  the  duty  of  the  court  to  construe  the  con- 
tract, and  its  termas  should  not  have  been  left  to  the  jury. 
The  five  days'  vacancy, which  occurred  from  the  time 
Taylor  moved  out  until  the  house  was  destroyed  hy  fire, 
is  a  matter  wthich  should  have  (been  declared  by  the  court 
as  forfeiting  the  policy.    62  Ark.  348. 

2.  The  court  erred  in  instructing  the  jury  that  if 
at  any  time  the  premises  became  vacant  and  thereafter 
the  defendant  issued  to  plaintiff  a  vacancy  permit^  the 
company,  by  issuing  such  vacancy  permit,  waived  all  for- 
mer vacancies.  This  is  not  the  rule.  An  insurance  com- 
pany can  not  waive  a  forfeiture  without  full  knowledge  of 
the  facts  which  constitute  the  forfeiture,  and  there  is 
nothing  in  the  record  to  show  that  the  company  in  this 
case  had  knowledge  of  any  vacancy  of  the  proi)erty  cov- 
ered by  insurance.  65  Ark.  688 ;  3  Cooley 's  Briefs  on  Law 
of  Insurance,  2467. 

The  record  shows  that  the  policy  was  issued  to  Steele, 
who  was  then  occupying  the  building  as  a  home.  A 
change  of  possession  or  occupancy  violated  the  policy, 
and  there  is  no  proof  that  the  company  ever  knew  that  the 
owner  had  abandoned  the  premises  and  surrendered  it  to 
a  tenant.   67  Ark.  584-589 ;  72  Ark.  47. 

3.  A  contract  of  insurance  is  a  personal  one,  and  the 
language  of  the  policy  shows  that  the  company  regarded 
it  as  such  and  expected  the  plaintiff  to  retain  possession 
of  the  property.  If,  therefore,  the  property  became  va- 
cant or  unoccupied  at  any  time  after  the  issuance  of  the 
policy  and  the  date  of  the  loss,  without  the  consent  of  the 
defendant,  the  policy  became  void,  and  the  court  erred  in 
refusing  to  instruct  the  jury  to  that  effect.  The  court 
also  erred  in  refusing  to  instruct  the  jury  that  if  any 
change  occurred  in  the  title,  occupation  or  possession  of 
the  property  covered  by  the  insurance  without  the  con- 
sent of  the  defendant,  dt  avoided  the  policy.  69  Ark.  295 ; 
62  Ark.  348;  58  N.  E.  314;  36  Am.  St.  Rep.  907;  10  Id. 
384;  48  Id.  468;  51  Id.  457;  2  Cooley's  Briefs  on  Ins.,  § 
1713  et  spq,;  Joyce  on  Ins.,  §  2238;  23  Ind.  180;  94  Ark. 
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596 ;  144  N.  Y.  199 ;  69  HI.  393 ;  38  N.  E.  865 ;  49  N.  E.  471 ; 
75  N.  W.  326;  45  S.  W.  109;  53  S.  W.  297;  lOOMe.  481;  69 
Pac.  345. 

C.  C.  Ecmby,  for  appellees. 

1.  Forfeitures  are  not  favored  in  law,  and,  notwith- 
standing the  strong  language  used  in  declaring  the  for- 
feiture that  the  policy  ^' shall  become  null  and  void,"  the 
policy  is  not  void,  but  voidable,  and  the  party  who  has  the 
right  to  declare  it  void  may  thereafter  treat  it  as  vaUd, 
and  it  will  ibe  so.  110  Am.  St.  Rel[>.  99;  35  So.  228;  135 
Mass.  248 ;  96  Am.  Dec.  83 ;  34  Am.  Rep.  323 ;  60  L.  R.  A. 
918,  93  N.  W.  972. 

2.  The  issuance  of  the  vacancy  permit  waived  all 
former  vacancies.  47  L.  R.  A.  (N.  S.)  619 ;  3  Am.  Rep.  82 ; 
7  L.  R.  A.  (N.  S.)  629 ;  80  Am.  St.  Rep.  307. 

3.  The  courts  are  uniform  in  holding  that  the  an- 
swer ** applicant"  in  the  application,  to  the  question,  **Is 
it  occupied  by  you  or  tenant?"  is  not  within  itself  a  war- 
ranty that  the  house  will  always  be  so  occupied. 

Occupation,  as  used  in  the  policy,  means  that  the 
"use  to  which  the  'building  is  put,"  that  is,  residence,  is 
not  to  be  ohanged,  rather  than  that  no  change  of  occu- 
pants can  (be  had.  Ill  Am.  St.  Rep.  70 ;  70  L.  R.  A.  (N.  S. ) 
621 ;  6  Am.  Rep.  331 ;  32  HI.  221. 

To  render  a  policy  void  which  provides  for  a  forfeit- 
ure upon  the  property  becoming  vacant  and  unoccupied, 
the  insurer  must  declare  the  forfeiture ;  and  if  it  does  not 
exercise  this  power  while  the  insured  is  in  default,  and 
the  premises  are  again  occupied,  the  right  to  declare  the 
forfeiture  ceases.  108  HI.  220 ;  57  HI.  App.  200 ;  43  N.  J.  L. 
468;  14  N.  E.  525;  63  Ind.  238;  28  Am.  Rep.  116;  7  L.  R. 
A.  (N.  S.)  629;  80  Am.  St.  Rep.  307. 

The  issuance  of  the  vacancy  permit  was  suflSoient  to 
place  appellant  on  notice  that  a  change  of  tenants  would 
be  made.  The  rule  is  that  a  reasonable  time  is  allowed 
under  policies  of  insurance  for  a  change  of  tenants,  and 
the  court  was  right  in  this  case  in  submitting  the  reason- 
ableness of  the  time  to  the  jury.  Under  the  evidence  it 
was  a  question  for  the  jury,  and  not,  as  insisted  by  the  ap- 
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pellant,  for  the  court.    52  Am.  St.  Eep.  377 ;  34  Am.  Rep. 
106 ;  83  N.  Y.  133 ;  23  Am.  Rep.  Ill ;  43  N.  W.  682. 

Appellee  having  this  reasonable  time  in  which  to 
move  into  the  building,  which  time  had  not  expired,  he 
was,  to  say  the  least  of  dt,  constructively  occupying  the 
premises  when  the  fire  occurred. 

McCuLLocH,  C.  J.  This  is  an  action  on  a  fire  insur- 
ance policy  issued  by  appellant  company  on  a  house 
owned  by  appellee  Steele  in  Prescott,  Arkansas.  The  pol- 
icy was  issued  on  November  8, 1912,  and  covered  a  period 
of  three  yea!rs.  The  fire  occurred  on  July  15,  1914.  The 
application  was  taken  by  a  soliciting  agent  and  contained 
a  statement  that  the  builddng  was  occupied  as  a  private 
dwelling,  and  the  answers  in  the  application  were  war- 
ranted to  be  true.  The  applicant  did  in  fact  occupy  the 
premises  as  a  private  dwelling  house,  but  thereafter  re- 
moved from  the  place  and  rented  it  to  a  tenant.  The  first 
tenant  moved  out  and  subsequently  it  was  rented  to  an- 
other tenant  named  Taylor.  Taylor  vacated  the  premises 
in  April,  1914,  and  the  house  remained  vacant  for  three 
weeks  or  a  month,  when  Taylor  rented  it  again  from 
Steele,  the  owner,  and  reoccupied  it.  He  remained  in  the 
house  until  Jnly  11,  when  he  again  moved  out,  and  it  was 
not  again  occupied  by  any  one. 

The  proof  shows  that  Mr,  Steele,  the  assured,  in- 
tended to  move  into  the  house  on  July  16,  and  reoccupy 
it  as  his  dwelling.  He  was  making  preparations  to  move 
when  the  fire  occurred.  There  is  also  testimony  to  the 
effect  that  when  Taylor  moved  out  he  left  a  cooking  stove 
and  a  talble,  and  that  the  owner  claimed  the  property  as 
compensation  for  balance  of  rent  whicfh  Taylor  owed  him. 
After  Taylor  moved  out  in  April,  the  assured  applied  to 
the  company  for  a  vacancy  permit,  and  the  permit  was 
issued  to  him  for  a  period  of  thirty  days  from  date.  There 
is  eome  controversy  in  the  testimony  as  to  the  predse 
dates  when  Taylor  moved  out  of  the  house  and  moved 
back  into  it,  and  also  as  to  the  date  of  the  permit.  Mr. 
Steele,  the  owner,  testified  that  Taylor  moved  out  in  April 
and  moved  back  in  May,  and  that  the  permit  was  dated 
in  April,  and  that  the  period  of  the  permit  had  expired 
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when  Taylor  moved  back  into  the  house.  A  copy  of  the 
permit  was  introduced  in  evidence  by  the  company,  and 
showed  that  it  was  dated  May  8,  and  was  for  a  period  of 
thirty  days.  The  conflict  with  respect  to  those  matters  is 
not  material,  for  it  is  undisputed  that  the  vacancy  permit 
had  expired  before  Taylor  moved  out  of  the  house  the  last 
time.  The  policy  contains  a  stipulation  that  **if  said 
'building  *  *  *  shall  become  vacant  or  unoccupied,  *  *  *  or 
any  change  takes  place  in  the  title,  occupancy  or  posses- 
sion thereof  whatever,  then  and  in  every  such  case  this 
contract  shall  'be  absolutely  null  and  void.^'  Appellant 
pleaded,  among  other  defenses,  that  there  was  a  violation 
of  each  of  those  conditions  of  the  policy. 

The  case  was  submitted  to  a  jury,  and  a  verdict  was 
rendered  in  favor  of  appellees  for  the  sum  of  $500,  the 
amount  of  the  policy.  The  sureties  on  the  bond  of  the 
company  were  joined  as  defendants,  and  they  have  ap- 
pealed, as  well  as  the  company  itself.  A  receiver  has  been 
appointed  for  the  company  and  has  been  substituted  here 
as  appellant. 

(1)  We  are  of  the  opinion  that  according  to  the  un- 
disputed testimony  in  the  case,  the  verdict  was  without 
evidence  to  support  it,  and  that  the  judgment  for  that  rea- 
son must  be  reversed.  This  conclusion  rests  on  two 
grounds,  namely,  that  the  house  was  unoccupied  within 
the  meaning  of  that  term  mentioned  in  the  policy,  and  also 
that  there  was  such  a  change  in  the  occupancy  as  invali- 
dated the  policy.  Upon  the  last  point  the  case  is  ruled  by 
Planters^  Mutual  Insurance  Association  v.  Dewberry ,  69 
Ark.  295.  The  policy  in  that  case  contained  a  clause  iden- 
tical with  the  one  in  question,  and  we  held  that  where  the 
house  was  occupied  by  the  applicant  as  a  dwelling  at  the 
time  of  the  issuance  of  the  policy,  and  that  a  subsequent 
change  was  made  by  the  owner's  removal  and  a  tenant 
taking  possession,  that  operated  as  a  change  of  occupancy 
within  the  meaning  of  the  policy.  The  only  difference 
■between  the  two  cases  is  that  in  the  Dewberry  case  the 
house  was  oocnpied  by  a  tenant  at  the  time  the  fire  oc- 
curred, whereas  in  the  present  case  the  tenant 
had    moved     out    three     days    before     the     fire     oc- 
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ourred.  That  difference,  however,  is  not  controlling,  for 
it  is  the  change  of  occupancy  which  operated  as  a  breach 
of  the  conditions  of  the  policy ;  and  even  if  it  were  held 
that  the  return  of  the  owner  to  the  property  reinstated 
the  status  so  as  to  come  within  the  terms  of  the  policy, 
that  would  not  occur  until  there  had  been  an  actual  re- 
occupancy  by  the  owner.  In  this  case  the  premises  had 
not  been  occupied  by  the  owner  for  a  considerable  length 
of  time.  There  was,  according  to  the  proof,  an  intention 
on  the  part  of  the  owner  to  re-occupy  the  premises,  but 
he  had  not  actually  done  so.  We  are  therefore  of  the  opin- 
ion that  the  policy  was  rendered  void,  and  that  there  can 
be  no  recovery  thereon.  The  policy  is  void  also  by  rea- 
son of  the  fact  that  the  premises  were  vacant  and  unoccu- 
pied at  the  time  of  the  fire.  There  is  some  discussion  in 
the  authorities  as  to  the  distinction  between  the  terms 
**vacanf  and  ** unoccupied,*'  and  "vacant  and  unoccu- 
pied,'* and  ** vacant  or  unoccupied,'*  but  a  discussion  of 
that  distinction  is  without  importance  here,  for  the  lan- 
guage here  is  that  the  policy  shall  be  void  if  liie  premises 
become  ** vacant  or  unoccupied.**  lAmhurg  v.  Oerman 
Fire  Ins.  Co.,  90  Iowa  709,  57  N.  W.  626,  23  L.  R.  A.  99. 

The  court,  over  objections  of  appellant,  gave  the  fol- 
lowing instruction,  which  we  think  was  erroneous:  "If 
the  jury  believe  that  Taylor  went  out  on  Saturday,  and 
that  plaintiff  immediately  'began  preparation  to  move  in, 
and  if  the  fire  had  not  occurred,  he  would  have  moved  in 
on  Thursday  morning,  then  the  policy  would  not  be  void 
if  the  jury  believe  from  Saturday  till  Thursday  would  be 
a  reasonable  length  of  time  for  plaintiff  to  get  ready  to 
move.** 

(2-3)  There  are  authorities  to  the  effect  that  where 
the  insured  property  is  occupied  by  a  tenant,  it  is  im- 
pliedly contemplated  by  the  parties  to  the  contract  of  in- 
surance that  **any  temporary  vacancy  caused  by  or  inci- 
dent to  such  change  is  not  within  the  purvdew  of  the  va- 
cancy clause.**  2  Cooley*s  Briefs  on  Insurance,  1675. 
That  principle  does  not  apply,  however,  in  this  case  for 
the  reason  that  the  property  was  occupied  as  a  dwelling, 
and  it  was  contrary  to  the  terms  of  the  policy  to  change 
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the  character  of  the  occupancy.  Insurance  Association  v. 
Dewberry,  supra:  Therefore,  there  could  be  no  presump- 
tion that  a  temporary  vacancy  or  period  of  ainoccupancy 
was  within  the  contemplation  of  the  parties.  That  point 
is  emphasized  in  the  case  of  Barry  v.  Prescott  Ins.  Co.,  35 
Him  (N.  T.)  601.  The  facts  of  that  case  are  quite  sim- 
ilar to  the  facts  of  this  case,  except  that  the  period  of  un- 
ocoupancy  was  longer.  The  stipulation  of  the  present 
policy  was  unconditionally  to  the  effect  that  if  the  building 
^become  "vacant  or  unoccupied/^  the  policy  should  be 
void,  and  it  can  not  (be  said  that  there  was  any  period  of 
time  contemplated  at  all  for  unoocupancy,  for  the  reason 
that  the  policy  also  provides  that  any  <dhange  of  occu- 
pancy should  also  operate  as  an  avoidance  of  the  policy. 
No  presumption  could  be  indulged  in  the  face  of  that  ex- 
I>re8S  stipulation.  The  fact  that  Taylor  left  a  stove  and 
table,  which  the  assured  expected  to  appropriate  as'  com- 
pensation for  balance  of  rent  due,  does  not  prevent  this 
clause  attaching.  In  order  that  such  state  of  facts  may 
constitute  an  occupancy,  there  must  be  a  substantial  quan- 
tity of  furniture,  evincing  an  actual  and  personal  occu- 
pancy. 2  Cooley's  Briefs  on  Insurance,  1659, 1667;  Wei- 
dert  V.  State  Ins.  Co.,  19  Or.  261 ;  Corrigan  v.  Cofmecticut 
Ins.  Co.,  122  Mass.  299;  Cook  v.  Continental  Ins.  Co.,  70 
Mo.  610;  Continental  Insurance  Co.  v.  Kyle,  124  Ind.  132, 
9  L.  E.  A.  81 ;  Feshe  v.  CoimcU  Bluffs  Ins.  Co.,  74  Iowa 
676. 

The  policy  is  therefore  void  on  both  the  grounds 
stated.    Reversed  and  remanded  for  a  new  trial. 


Hbndebson  v.  Town  of  Mukpbeesboro. 

Opinion  delivered  July  12, 1915. 

Appeal  and  ebbos — motion  fob  new  tbial— absence  op  motion 
FBOM  Biix  OF  EXCEPTIONS. — Where  a  motion  for  a  new  trial  appears 
in  the  transcript,  tot  not  In  the  bill  of  exceptions,  it  wiU  Ibe  pre- 
snmed  on  appeal  that  the  trial  •court  was  right  in  overruling  the 
motion. 

CrIMTNAI,  law — MISDEMEANOR — ABSENCE  OF  ACCUSED — BIGHT  OF  STATE 

TO  PROCEED. — In  a  prosecution,  where  the  offense  charged  is  pun- 
ishable by  fine  only,  where  the  defendant  voluntarily  absents  him- 
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self,  the  state  may  demand  a  trial  notwlthstandiiig  his  absenoe, 
and  no  constitutional  right  of  the  defendant  la  yiolated  tiiereby. 
8.  Tbial— uTToLuinABT  ABSENCE  OF  Li^GANT. — The  trial  court  may  xk>C 
in  any  case,  force  a  trial  where  one  of  the  litigating  parties  Is  in- 
Yoluntarily  aheent 

Appeal  from  Pike  Circuit  Court ;  Jefferson  T.  Cow- 
ling, Judge ;  aflfirmed. 

W.  S.  Coblentz,  for  api)ellant. 

In  view  of  the  distance  appellant  lived  from  the  place 
of  trial  and  the  proof  of  his  illness  submitted  with  the 
motion^  it  was  an  abuse  of  discretion  to  refuse  a  continxi- 
ance,  and  to  force  the  case  into  trial  in  the  appellant's  ab- 
sence.   42  Aric  273 ;  38  Ark.  512. 

Intent  is  an  essential  element  of  this  offense.  An  in- 
tent to  eject,  rather  than  to  assault,  was  a  valid  defense, 
and  no  one  could  know  so  well  as  the  appellant,  what  his 
intent  was  in  taking  hold  of  the  prosecuting  witness.  2 
Ruling  Case  Law,  §  37,  pw  559.  And  the  court  erred  in 
refusing  to  instruct  the  jury  on  the  question  of  the  right 
of  the  owner,  to  eject  an  offending  trespasser  who  had 
been  requested  to  leave.    Id.  ^  §  36,  37. 

No  brief  filed  for  appellee. 

MoCuLLOCH,  C.  J.  This  is  a  prosecution  for  viola- 
tion of  an  ordinance  of  an  incorporated  town  for  the  of- 
fense of  assault  and  battery,  and  the  defendant,  Austin 
Henderson,  was  convicted  in  the  circuit  court  on  appeal 
from  the  court  of  the  mayor,  and  his  punishment  fixed  at 
a  fine  of  one  dollar.    He  appeals  to  this  court. 

Defendant  was  a  merchant  in  the  town  of  Murf rees- 
boro,  and  is  accused  of  committing  the  crime  of  assault 
and  battery  upon  the  person  of  Cornelius  Walker,  a  col- 
ored woman,  while  she  was  in  defendant's  store.  The 
evidence  adduced  by  the  prosecution  tends  to  show  that 
the  defendant,  without  any  provocation,  took  the  woman 
by  the  collar,  choked  her  and  used  a  vulgar  and  pro- 
fane epithet  toward  her.  The  testimony  adduced  by  the 
defendant  tends  to  show  that  the  woman  was  the  aggres- 
sor and  was  disposed  to  make  trouble  in  the  store,  and 
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that  he  merely  told  her  to  go  on  out  and  finally  took  hold 
of  her  because  she  grew  so  abusive. 

(1)  The  defendant  was  not  present  in  person,  but 
by  counsel,  and  filed  a  motion  for  continuance  on  the 
ground  that  the  defendant  was  sick  at  his  home  and 
could  not  attend  the  trial.  The  motion  is  found  in  the 
transcript,  but  not  in  the  bill  of  exceptions,  and  we  can 
not  consider  it  on  its  merits  and  must  indulge  the  pre- 
sumption that  the  court  was  right  in  overruling  the  mo- 
tion. The  defendant  was  entitled  to  be  present  at  the 
trial  if  he  so  desired,  but  the  court  may  have  found  that 
the  statements  of  the  motion  concerning  the  illness  of  the 
defendant  were  without  foundation,  and  that  the  defend- 
ant had  voluntarily  absented  himself  and  declined  to 
come  to  court. 

This  brings  us  to  the  question  whether  or  not  the 
court  had  the  power  to  try  the  defendant  in  his  absence 
in  a  case  in  which  the  charge  was  punishable  by  fine  only. 

In  the  case  of  Owen  v.  State,  38  Ark.  512,  the  defend- 
ant was  charged  with  the  offense  of  malicious  mischief, 
which  is  punishalble  by  both  fine  and  imprisonment.  The 
defendant  was  not  present  at  the  trial,  and  the  State  de- 
manded his  presence  and  refused  to  go  to  trial  without 
him.  Thereupon  the  counsel  for  defendant  offered  to 
proceed  to  trial  in  his  absence,  but  the  court  declined  to 
permit  that  to  be  done,  and  dismissed  the  appeal  for 
want  of  prosecution.  In  disposing  of  the  case,  this  court 
said:  **The  statute  provides  that  if  the  indictment  be 
for  a  misdemeanor,  the  trial  may  be  had  in  the  absence 
of  defendant,  but  that  must  be  understood  to  apply  to 
cases  in  which  the  accused  consents  to  waive  the  right 
to  be  present.*^ 

In  the  recent  case  of  Cox  v.  City  of  Joneshoro,  112 
Ark.  96,  being  a  trial  for  misdemeanor  punishable  by 
fine  and  imprisonment  we  held  that  defendant  had 
waived  his  right  to  be  present  by  absenting  himself  after 
the  trial  began,  but  incidentally  referred  with  approval 
to  the  statement  in  the  Owen  case,  supra. 


Digitized  by 


Google 


606  Henderson  v.  Town  of  Murfrebsboro.  [119 

The  statutes  of  this  State  provide  that  the  trial  of  a 
misdemeanor  may  be  had  in  the  aibsence  of  the  defendant. 
Kirby's  Digest,  \  2340.  It  was  not  necessary  to  decide 
'either  in  the  Owen  icase  or  the  Cox  case,  supra,  that  the 
State  could  not  demand  a  trial  of  a  misdemeanor  in  the 
voluntary  absence  of  the  defendant,  but  the  language  in 
those  two  opinions  seems  to  lay  that  down  as  the  law. 
The  majority  of  the  judges  are  unwilling  to  disapprove 
the  language  of  those  opinions,  'but  distinguish  the  pres- 
ent case  from  them  in  that  there  is  no  punishment  by  im- 
prisonment for  the  offense  charged  in  this  case.  There 
is  an  important  distinction.  •  No  jeopardy  attached  in  a 
case  tried  under  a  charge  merely  involving  punishment 
by  fine.  The  court  may  in  such  cases  take  the  case  away 
from  the  jury  by  peremptory  instruction  where  the  evi- 
dence of  the  guilt  of  the  aensed  is  undisputed.  Stelle 
V.  State,  77  Ark.  441 ;  Roberts  v.  State,  84  Ark.  564. 

(2-3)  It  follows  that  in  such  cases,  where  the  de- 
fendant voluntarily  aibsents  himself,  the  State  may  de- 
mand a  trial  notwithstanding  'his  absence,  and  no  con- 
stitutional right  of  the  defendant  is  violated.  '  Of  course, 
a  party  to  any  kind  of  litigation,  either  civil  or  criminal, 
is  entitled  to  be  present  at  his  trial  whether  his  own  tes- 
timony is  important  or  not,  and  it  would  constitute  an 
abuse  of  discretion  to  force  a  trial  in  the  involimtary  afb- 
sence  of  one  of  the  litigants.  If,  however,  the  litigant  is 
absent  by  his  own  connivance  or  voluntary  act,  the  court 
is  not  bound  to  await  his  pleasure  but  may  proceed  with 
the  trial,  except,  as  held  in  the  cases  referred  to  above, 
where  he  is  placed  in  jeopardy  under  a  charge  involving 
punishment  by  confinement.  We  are  of  the  opinion  that 
since  there  is  nothing  in  the  record  to  show  that  the 
court  abused  its  discretion  in  refusing  to  continue  the 
case,  there  is  nothing  left  except  the  bare  question  of 
the  court's  i>ower  to  proceed  in  the  defendant's  aibsence. 

It  is  insisted  that  the  court  erred  in  refusing  to  give 
an  instruction  submitting  the  right  of  the  defendant  to 
eject  an  intruder  from  his  store.  We  do  not  think  the 
testimony  warranted  the  giving  of  an  instruction  in  that 
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form,  for  there  is  nothing  to  show  that  the  defendant  took 
hold  of  the  woman  for  the  purpose  of  ejecting  "her  from 
the  premises.  K  he  took  (hold  of  her  at  all,  it  was  not, 
according  to  the  evidence,  for  the  purpose  of  removing 
her  from  the  store,  tout  because  she  had  aroused  his  an- 
ger by  disputing  iher  account,  and  the  disturbance  she 
was  making  in  the  store  by  her  conduct. 

Judgment  affirmed. 

Wood,  J.,  (dissenting).  The  appellant  contends  that 
the  court  erred  in  trying  him  in  hia  absence,  and  this  is 
one  of  the  grounds  of  his  motion  for  a  new  trial. 

Our  statute  provides,  **If  the  indictment  is  for  a 
misdemeanor  a  trial  may  be  had  in  the  absence  of  the 
defendant.^'  Kirby's  Digest,  ^  2340.  In  Griffin  v. 
State,  37  Ark.  437-442,  construing  this  statute,  we  said: 
**No  doubt  the  court  has  the  discretion  to  i)ermit  the  trial 
in  his  a'bsence;  but,  as  a  practice,  it  is  not  to  be  commend- 
ed. ' '  This  was  said  concerning  a  case  that  was  tried  in  the 
absence  of  a  defendant  who  was  charged  with  the  crime  of 
Sabbath  breaking  and  the  punishment  for  which  was  only 
by  fine,  and  not  imprisonment.  The  record  does  not 
show  whether  the  defendant  waived  his  presence  at  the 
trial  or  not. 

Again,  in  Bridges  v.  State,  38  Ark.  510,  the  defend- 
ant was  tried  in  his  absence  on  a  charge  of  selling  liquor 
to  a  minor.  In  that  case  his  attorneys  entered  a  plea  of 
not  guilty  for  him  and  requested  that  he  be  tried  in  his 
absence.  The  court  declined  to  try  him  in  his  absence 
and  took  a  forfeiture  on  his  lyond,  and  upon  appeal  from 
this  order  the  court,  again  passing  on  this  statute,  reit- 
erated the  language  used  in  Griffin  v.  State,  supra,  and 
held  that  the  court  did  not  abuse  its  discretion  in  refus- 
ing to  permit  the  defendant  to  be  tried  in  his  a;bsence. 

In  Owen  v.  State,  38  Ark.  512,  Owen  was  charged, 
tried  and  convicted  for  the  offense  of  malicious  mischief 
before  a  justice  of  the  x)eace.  He  appealed  to  the  circuit 
court  and  on  the  date  the  case  was  set  for  trial  in  the 
circuit  court  Owen  was  absent.  The  State  demanded  his 
presence.    His  attorney  offered  to  proceed  to  trial  in  Ms 
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absence,  wMch  the  court  declined  to  permit  and  dis- 
miased  the  appealj  and  from  that  order  he  appealed  to 
this  court.  Again,  passing  upon  this  statute,  upon  the 
facts  as  above  stated,  we  said:  **The  statute  provides 
that  if  the  indictment  be  for  a  misdemeanor  the  trial 
may  be  had  in  the  absence  of  the  defendant,  but  that  must 
be  understood  to  apply  to  cases  in  which  the  accused 
consents  to  waive  the  right  to  be  present.'^  And  we 
again  repeated  what  was  said  in  Griffin  v.  State  and 
Bridges  v.  State,  supra;  and,  continuing,  said:  **Tlie 
offense  with  which  the  appellant  was  charged  is  punish- 
able by  fine  or  imprisonment,  or  both,  and  the  court 
should  not,  in  the  exercise  of  its  discretion,  x>ermit  a  trial 
in  the  absence  of  the  accused  when  the  verdict  and  judg- 
ment may  he  for  imprisonment.  He  should  be  present 
to  be  placed  in  confinement  if  convicted. '^ 

In  Martin  v.  State,  40  Ark.  364,  Martin  was  tried  *by 
consent  of  his  counsel  in  his  absence,  and  was  found 
guilty  and  his  punishment  fixed  at  fine  and  imprisonment. 
The  absence  of  the  defendant  during  his  trial  was  as- 
signed as  reversible  error.  The  court  said:  **In  felo- 
nies, the  defendant  must  be  present  during  the  trial.  If 
the  indi»ctment  is  for  a  misdemeanor,  the  trial  may  be 
had  in  hie  absence.  But  this  must  be  by  his  consent,  for 
he  has  the  right  to  be  confronted  with  his  witnesses,  un- 
less he  waives  this  right. ' '  Citing  Owen  v.  State,  supra. 
Continuing,  the  court  said:  **The  offense  for  which  ajy- 
pellant  Martin  was  indicted  is  punishable  by  fine,  and 
the  accused  may  be  imprisoned,  and  the  court  below 
should  have  required  his  presence  at  the  trial,  in  order 
that  if  found  guilty,  and  the  verdict  be  for  imprisonment 
as  well  as  fine,  he  might  be  placed  in  confinement.  But 
the  court  permitted  the  trial  to  proceed  in  his  absence, 
by  consent  of  his  counsel  and  that  of  the  attorney  for  the 
State.  This  was  an  error  which  might  have  been  preju- 
dicial to  the  State,  not  to  the  accused.^' 

In  the  recent  case  of  Cox  v.  City  of  Joneshoro,  112 
Ark.  96,  we  said :  *  *  The  trial  of  a  misdemeanor  may  be 
had  in  the  absence  of  the  defendant.    Kirby's  Digest, 
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^  2340.  But  the  State  can  not  demand  a  trial  in  the  ab- 
sence of  the  defendant/'    Citing  Owen  v.  State,  supra. 

Though  the  opinion  does  not  disclose,  the  above  lan- 
guage was  used  in  a  case  where  the  appellant  had  been 
tried  and  convicted  for  a  misdemeanor,  a  part  of  the  pun- 
ishment for  which  might  ibe  imprisonment. 

It  thus  appears  that  in  none  of  the  cases  above  cited 
has  the  court  decided  the  exact  question  now  presented, 
which  is,  can  a  defendant  charged  with  a  misdemeanor 
be  tried  in  his  absence  without  his  consent  and  over  his 
protest  where  the  punishment  for  the  oflfense  charged, 
in  case  of  conviction  can  only  ibe  by  finet 

The  above  cases  show  clearly  the  trend  of  our  deci- 
sions and  what  the  court  would  have  decided  had  the 
present  issue  ibeen  presented.  For  it  will  be  noted  that 
this  court,  in  the  above  cases,  has  stated  that  the  practice 
of  allowing  misdemeanor  cases  to  ibe  tried  in  the  absence 
of  the  defendant,  even  where  he  consents  or  where  he  ex- 
pressly requests  it,  *4s  not  to  be  commended. '^  And  in 
three  of  the  cases  aibove  the  court  has  stated,  in  eflfect, 
that  the  statute  prescri4>ing  that  trials  may  be  had  in  the 
absence  of  the  defendant,  must  be  understood  to  apply 
to  cases  in  which  the  accused  consents  to  waive  the  right 
to  ibe  present ;  that  the  State  can  not  demand  a  trial  in 
his  absence.  While  this  holding  was  in  cases  where  the 
punishment  for  the  misdemeanor,  in  caee  of  conviction, 
might  have  been  by  fine  or  imprisonment,  or  both^  and 
while  the  language  used  in  those  cases  in  reference  to  the 
above  statute  was  in  a  sense  therefore  obiter  dictum, 
Qevertheless  it  shows  what  was  in  the  mind  of  the  judges 
ind  the  trend  of  our  decisions. 

The  statute  must  'be  construed,  as  stated  in  some  of 
the  a»bove  opinions,  to  apply  to  cases  in  which  the  accused 
consents  to  waive  the  right  to  'be  present.  The  statute 
must  be  construed  as  having  been  enacted  for  the  benefit 
of,  the  accused  and  not  for  the  benefit  of  the  State,  for 
otherwise  it  would  be  in  conflict  with  the  bill  of  rights, 
which  provides  that,  **In  all  criminal  prosecutions  the 
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accused  shall  enjoy  the  right  to  *  *  *  be  confronted  with 
the  witnesses  against  him.*'    Const,  of  Ark.,  art.  2,  §  10. 

If  the  State  could  demand  a  trial  in  his  absence  and 
over  his  protest,  then  this  would  deprive  him  of  his  con- 
stitutional right  to  <be  confronted  by  the  witnesses 
against  him.  Being  for  his  benefit,  in  cases  of  misde- 
meanor where  there  is  no  imprisonment  as  a  part  of  the 
punishment  he  may  waive  the  right  to  be  present,  and  in 
such  cases  the  trial  court  may  exercise  its  discretion  to 
allow  the  trial  to  proceed  in  his  absence.  But  even  where 
he  consents,  as  is  shown  by  the  a/bove  cases,  it  is  still  a 
matter  resting  within  the  sound  discretion  of  the  court 
and  it  can  not  be  demanded  by  the  State  as  a  matter  of 
right. 

Now  the  record  shows  afiSranatively  that  the  defend- 
ant was  absent  in  person,  and  that  his  attorneys  were 
insisting  that  the  cause  be  continued.  There  is  no  evi- 
dence in  this  record  to  warrant  the  conclusion  that  the 
defendant  was  voluntarily  aibsent  or  that  he  was  absent 
by  connivance.  Every  presumption  must  be  indulged  in 
favor  of  innocence  until  the  contrary  is  proved.  In  the 
absence  of  proof  to  the  contrary,  the  presumption  will 
be  indulged  that  the  court  did  not  abuse  its  discretion  in 
overruling  api)ellant's  motion  for  a  contrnuance.  But 
that  is  altogether  a  different  proposition  from  indulging 
the  presumption  that  the  defendant  was  absent  volim- 
tarily  or  by  connivance.  No  such  presumption  can  be 
indulged.  If  such  was  the  fact,  it  should  have  been  es- 
talblished  by  evidence.  The  record  shows  that  the  appel- 
lant being  absent  in  person  through  his  attorneys,  was 
demanding  a  continuance  of  his  cause.  In  the  absence 
of  a  statement  in  the  record  to  the  effect  that  the  appel- 
lant waived  his  presence  or  consented  to  a  trial  in  his 
absence,  and  with  no  evidence  in  the  record  to  warrant  a 
finding  that  appellant  was  absent  voluntarily  or  by  con- 
nivance, the  court  had  no  power  to  try  him.  In  doing  so, 
it  deprived  him  of  a  right  which  every  accused  person 
under  our  Constitution  enjoys  and  which  the  Legislature 
could  not  take  from  him.     The  court  having  concluded 
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that  appellant's  motion  for  continuance  was  not  suffi- 
denty  instead  of  forcing  him  to  trial  over  his  protest, 
should  have  dismissed  his  appeal  or  declared  his  bond 
forfeited.  Such  we  understand  to  be  the  purport  of  our 
former  decisions,  and  such  is  the  law. 

Mr.  Justice  SMrrn  concurs  in  the  dissent. 


Kennedy  v.  State. 
Opinion  delivered  July  12,  1915. 

1.  LaBCENY — ^LABCENT  OP   HOGS — SUFFICIENCY  OF  EVIDENCE. — In  a  pfTOSe- 

cutlon  for  the  larceny  of  certain  tiogs,  the  evidence  held  eufficient 
to  support  a  verdict  of  guilty. 

2 .  Appeal  and  ebbob — exceptions — how  PBESEBvsD.-^Matters  occuiring 
under  the  eye  of  the  trial  judge,  which  form  the  ihasis  of  an  ex- 
ception, in  order  to  (be  availaible  on  appeal,  must  be  certified  by 
the  trial  Judge  in  the  ibill  of  exceptions;  only  incidents  which  occur 
outside  the  presence  of  the  court  may  be  brought  to  the  attention 
of  the  court  on  appeal  by  other  evidence. 

3.  TbIAL — BEPABATION    OF    JUBT — ^PBEJUDICE — BUBDEN    OP    PBOOF. — ^Whon 

the  trial  judge,  during  a  trial,  permits  the  jury  to  separate,  the 
burden  rests  upon  the  complaining  party  to  show  that  prejudice 
resulted  therefrom. 

4.  TbIAL — SUSPENSION    OP    PBOCEEDINOS — USE    OF    JUB0B8    ON      ANOTHEB 

CASE — ^PBBJUDiCE. — Where  the  trial  of  a  case  is  for  any  reason  tem- 
porarily suspended,  it  is  (bad  practice  for  the  court  to  use  the 
jufiors,  in  the  Interval,  in  the  trial  of  another  case;  Jbut  where  the 
trial  of  a  cause  was  suspended  and  resumed  the  following  day.  It 
will  not  be  presumed  that  prejudice  resulted  to  the  complaining 
party  from  the  fact  that  the  trial  court  used  some  of  the  jurors  in 
the  trial  of  another  case,  and  the  burden  is  upon  him  to  show 
wherein  any  prejudice  resulted. 

Appeal  from  Monroe  Circuit  Court;  T,  C.  Trimble, 
Judge;  affirmed. 

Appellants,  pro  se, 

1.  Appellants  review  the  evidence  and  contend  that 
it  is  not  sufficient  to  sustain  a  conviction  even  of  Yates, 
the  alleged  owner  of  the  hogs,  and  especially  not  suffi- 
cient to  convict  Kennedy  and  Hebnering,  who  were  hired 
to  work  for  him,  in  that  it  does  not  esta/blish  a  felonious 
intent  nor  establish  ownership  of  the  hogs  in  Scott. 
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2.  When  all  the  evidence  had  been  introduced  ex- 
cept the  testimony  of  one  witness  on  each  side,  it  was 
prejudicial  error  on  the  part  of  the  court  to  suspend  the 
trial  of  this  case  for  a  day  and  a  half  while  "w^aiting  for 
an  aibsent  witness  on  behalf  of  the  State,  and  in  the  mean- 
time to  empanel  four  of  the  jurors  composing  the  jury 
in  this  case  to  try  another  felony  case,  and  three  of  tiie 
jurors  to  try  a  civil  cause,  and  then,  over  the  objection 
of  appellants,  to  reassemble  the  same  jury  to  conclude 
the  trial  of  this  case.  95  Ark.  428;  28  N.  W.  430;  72  la. 
75flV  33  N.  W.  655;  63  Fla.  61,  58  So.  131;  63  Ga.  31. 

Wm.  L.  Moose,  Attorney  (Jeneral,  Jno.  P.  Streepey, 
Assistant,  for  appellee. 

1.  Where  there  is  any  substantial  testimony  upon 
which  to  base  a  verdict  of  guilt,  this  court  will  not  dis- 
turb the  finding  of  the  jury.  In  this  case  the  evidence  is 
sufficient  to  sustain  the  conviction.  109  Ark  130;  Id. 
138. 

2.  There  was  no  prejudicial  error  in  refusing  to 
discharge  the  jury  after  the  interruption  of  the  trial  on 
account  of  the  albsent  witness.  The  record  fails  to  dis- 
close any  specific  objection  made,  or  that  the  court  was 
pressed  to  a  ruling  thereon. 

A  ground  of  motion  for  new  trial  which  is  not  re- 
sponsive to  the  ruling  of  the  court  complained  of,  as  re- 
flected by  the  bill  of  exceptions,  will  not  be  considered. 
78Ark.40;93S.W.  55. 

MoCtjlloch,  C.  J.  Api)ellants,  John  Kennedy,  H. 
L.  Yates  and  George  Helmering,  are  charged  with  the 
crime  of  grand  larceny  in  stealing  three  hogs,  the  prop- 
erty of  an  old  colored  man  named  William  Scott.  The 
hogs  were  running  at  large  in  White  River  bottom,  and 
the  testimony  adduced  by  the  State  tends  to  establish 
the  fact  that  appellants  caught  the  hogs,  put  them  in  a 
pen  and  killed  them,  with  the  felonious  intent  to  deprive 
the  true  owner  of  his  property.  Scott  had  fifteen  hogs 
running  in  that  range,  all  of  them  marked  with  a  crop 
off  the  left  ear  and  a  split  in  the  right  ear. 
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A  witness  introduced  by  the  State  testified  that  he 
was  lying  in  a  boat,  in  the  mouth  of  a  bay  that  mns  into 
the  river,  late  one  afternoon  about  sundown  or  dusk  and 
saw  appellants  cleaning  hogs  on  Yates'  boat;  the  next 
morning  he  (witness)  went  over  to  the  hog  pen  in  the 
woods,  about  150  yards  from  where  he  had  seen  appel- 
lants cleaning  the  hogs,  and  found  the  place  where  the 
hogs  had  been  killed  ai)parently  the  evening  before,  and 
saw  blood  and  hair  there.  The  same  witness  testified 
that  he  talked  to  Yates  about  the  hogs  and  that  the  latter 
had  told  him  that  he  had  'bought  the  hogs  from  one  Mor- 
ris ;  and  that  when  witness  said  something  a/bout  the  law 
on  that  subject,  Yates  replied:  **Hell,  there  is  no  law  in 
Arkansas, ''  adding  that  ** there  is  a  thousand  dollars' 
worth  of  meat  out  there  in  the  'bottom,  and  I  am  going 
to  have  my  meat  out  of  them."  That  conversation,  the 
witness  stated,  was  about  a  week  before  he  saw  appel- 
lants cleaning  the  hogs. 

Another  witness  testified  that  he  saw  six  hogs  in  the 
pen  referred  to,  near  the  river,  marked  crop  off  of  the 
left  ear  and  split  in  the  right,  and  that  shortly  after  the 
date  the  other  witness,  MoDermott,  had  testified  to  seeing 
appellants  cleaning  the  hogs  on  the  boat,  he  went  to  the 
pen  again  and  that  some  of  the  hogs  were  missing.  He 
testified  that  they  were  large  sized  killing  hogs. 

William  Scott,  the  colored  man  who  lost  the  hogs, 
testified  about  the  marks  and  the  fact  that  the  hogs  were 
running  in  the  bottom  and  were  lost  about  the  time  that 
McDermott  saw  the  appellants  cleaning  the  hogs  on  the 
boat.  He  testified,  also,  about  seeing  some  of  the  appel- 
lants in  the  bottoms  hunting  hogs. 

(1)  The  evidence  was  suflScient  to  identify  the  hogs 
killed  by  appellants  as  the  hogs  of  Scott  which  were  miss- 
ing about  that  time. 

Appellants  offered  testimony  tending  to  show  that 
one  Walter  Morris  had  hogs  running  in  the  bottom,  some 
of  which  were  marked  in  the  same  mark  as  that  of  Scott's 
hogs,  and  that  the  hogs  taken  up  were  those  that  had  be- 
longed to  Morris.    They  exhibited  a  bill  of  sale  dated  in 
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May  preceding  the  time  Scott's  hogB  were  killed  in  No- 
vember, by  which  writing  Walter  Morris  sold  all  of  his 
claim  to  Yates  for  the  sum  of  $25,  and  described  the  bogs 
as  follows : 

**  White  and  black  sow  and  pigs,  no  mark.  Old  sow 
has  nine  shoats  about  five  months  old;  nineteen  pigs  now, 
old  sow  under  slope  and  swallow  fork  each  ear;  eight 
shoats  crop  in  left  and  split  in  right;  three  crop  sjki  xmr 
der  half -crop  in  each  ear;  two  crop  off  right  ear."  It 
was  a  question  for  the  jury,  we  think,  to  determine 
whether  the  hogs  killed  by  appellants  were  those  whidi 
belonged  to  Scott  or  whether  they  were  hogs  which  Yates 
bought  from  Morris.  In  other  words,  it  was  a  question 
of  fact  to  determine  whether  Yates'  claim  of  ownership 
was  made  in  good  faith  or  whether  it  was  a  subterfuge 
to  avoid  punishment.  It  can  not  be  said  that  the  proof 
was  undisputed.  Morris  testified  that  he  had  hogs  in 
that  range  and  sold  his  claim  to  Yates,  and  it  is  true 
that  the  bill  of  sale  describes  hogs  marked  the  same  as 
Scott's  mark,  but  the  hogs  described  in  the  bill  of  sale  fey 
that  mark  are  designated  as  shoats,  whereas  the  proof 
shows  that  the  hogs  killed  by  appellants  bearing  that 
mark  were  large  size  killing  hogs.  The  bill  of  sale  de- 
scribed hogs  in  four  different  marks,  and  some  without 
any  marks,  and  this  fact  was  worthy  of  consideration  in 
testing  the  question  of  good  faith.  The  jury  also  had 
a  right  to  consider  the  reckless  manner  in  which  appel- 
lant Yates  asserted  his  right  to  take  hogs  out  of  the 
woods,  saying  that  whether  there  was  any  law  or  not  he 
proposed  to  get  his  meat  out  of  the  hogs  running  in  the 
range.  The  testimony  was,  we  think,  legally  suflScient  to 
sustain  the  verdict. 

Appellants  claim,  as  another  ground  for  reversal, 
that  the  court  improperly  allowed  members  of  the  jury, 
during  a  temporary  suspension  of  the  trial,  to  serve  on 
other  juries  in  cases  being  tried.  The  record  shows  that 
the  trial  of  this  case  was  begun  on  April  29,  and,  not 
being  concluded  at  the  close  of  that  day,  an  adjournment 
was  taken  over  until  the  following  day,  and  the  order 
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on  the  next  day,  April  30,  s'howe  that  the  trial  was  re- 
comned  and  progressed  to  a  verdict  during  that  day.  The 
record  entry  does  not  recite  any  suspension  of  the  trial 
during  the  day.  However,  appellants  filed  with  the  mo- 
tion for  a  new  trial  the  aflSdavit  of  the  clerk  of  the  court, 
who  stated  in  the  affidavit  that  during  the  afternoon  of 
April  30  the  court  suspended  the  trial  of  this  case  to 
await  the  coming  of  another  witness,  and  that  during  that 
time  two  other  cases  were  tried,  one  of  them  a  felony 
case  and  another  a  civil  case,  and  that  some  o{  the  jurors 
in  this  case  served  as  jurors  in  each  of  the  other  cases. 
The  affidavit  recites  further  that  the  other  two  trials  were 
both  concluded  ibefore  the  time  came  for  resuming  the 
trial  in  this  case,  and  that  when  the  witness  came  the 
trial  of  this  case  was  resumed. 

(2)  We  are  of  the  opinion,  in  the  first  place,  that 
grounds  for  the  exceptions  are  not  properly  laid,  in  that 
the  facts  set  forth  in  the  affidavit  of  the  clerk  are  not 
recited  in  the  ibill  of  exceptions.  Matters  occurring  un- 
der the  eye  of  the  judge,  which  form  the  basis  of  an  ex- 
ception, should  'be  certified  by  the  judge  in  the  bill  of 
exceptions.  It  is  only  incidents  which  occur  outside  of 
the  presence  of  the  court  which  must  be  brought  to  the 
attention  of  the  court  by  other  evidence.  The  judge 
makes  no  mention  in  the  bill  of  exceptions  of  any  such 
occurrence,  nor  was  he  asked  to  iruiert  the  recital  of  such 
an  occurrence  in  the  bill  of  exceptions.  Notwithstanding 
the  affidavit  of  the  clerk,  we  must  assume  that  the  judge 
has  certified  in  the  biU  of  exceptions  all  of  the  incidents 
of  the  trial  which  occurred  in  his  presence.  If  it  was 
thought  that  the  judge  had  erroneously  omitted  the  re- 
cital, the  exception  could  have  been  preserved  by  the 
affidavits  of  bystanders. 

(3)  In  the  next  place,  we  think  that  even  if  the 
exception  had  'been  properly  preserved,  there  is  not 
enough  to  show  that  anything  occurred  which  might  have 
operated  to  the  prejudice  of  the  appellants.  There  is 
nothing  in  the  record  to  show  that  there  was  any  objec- 
tion on  the  part  of  the  appellants  to  allowing  the  jury  to 
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86i>arate,  and  when  a  separation  of  the  jury  is  allowed 
by  a  trial  judge  the  burden  rests  upon  the  complaining 
party  to  show  that  prejudice  resulted.  All  that  is  shown 
here,  even  if  we  give  full  effect  to  the  affidavit  of  the 
clerk,  is  that  some  of  the  jurors  during  the  temporary 
suspension  of  this  trial  served  as  jurors  in  other  cases 
which  were  then  tried.  There  is  nothing  in  that  of  itself 
wihich  oould  result  in  any  prejudice,  and  if  there  was  any- 
thing which  occurred  during  the  trial  of  the  other  cases 
which  might  have  operated  to  the  prejudice  of  these  ap- 
pellants, it  was  their  duty  to  show  it  before  they  could 
ask  that  the  verdict  be  set  aside  on  that  account. 

(4)  Appellants  cite  cases  on  their  brief  where 
courts  decide  that  it  is  bad  practice  to  interrupt  a  trial 
by  a  temporary  suspension  and  trial  of  other  causes  dur- 
ing the  intervening  time.  Indeed,  some  of  the  cases  they 
cite  hold  that  this  constitutes  prejudicial  error  for  the 
reason  that  jurors  are  unable  to  carry  the  facts  of  differ- 
ent cases  in  their  minds  at  the  same  time  so  as  to  tbe 
able  to  weigh  the  facts  of  each  case  with  precision  and 
care.  The  cases  cited  also  cover  much  longer  periods  of 
time,  some  of  them  several  days,  in  which  many  cases 
were  tried  during  the  intervening  time.  Now,  we  agree 
that  it  is  l)ad  practice  for  a  court  to  take  jurors  from 
one  case  and  use  them  as  trial  jurors  in  other  cases. 
Litigants  are  entitled  ordinarily  to  an  uninterrupted  trial 
so  that  everything  may  ibe  bent  to  the  solution  of  the 
question  involved  in  that  particular  case  before  the  minds 
of  the  jurors  are  vexed  with  other  questions.  But  we 
can  not  agree  to  the  view  that  indulgence  in  practice  of 
this  kind  necessarily  results  in  prejudicial  error.  These 
two  trials  occurred,  according  to  the  evidence  of  the 
clerk,  taken  in  connection  with  the  record  entries,  during 
the  afternoon  of  April  30,  and  were  concluded  during 
the  same  afternoon,  and  the  trial  of  this  case  was  re- 
sumed and  concluded  the  same  day.  The  time  was  too 
short  for  the  facts  of  this  case  to  have  become- obscure  in 
the  minds  of  the  jurors,  and  we  do  not  think  that  any 
prejudicial  effect  is  shown.    So  there  is  nothing  in  this 
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assignment  of  error,  even  if  we  treat  it  as  having  been 
proi)erly  brought  into  the  record. 

The  judgment  is  therefore  affirmed. 


State  ex  rel.  Independence  County  v.  Citizens  Bank  & 
Trust  Company. 

Opinion  delivered  July  12,  1915. 

1.  CONTBAOTS — ^▲OGEPTANGB  OF  BENEFITS — ^UOHT  TO  BEPUDIATB. — ^A  party 

who  has  had  the  benefit  of  an  agreement  can  not  be  permitted  in 
an  action  founded  upon  it,  to  question  its  validity. 

2.  ConiTTT    DEPOSnOBT — ^ILLBQAL    APPOINTMEITT — ^INTEBEST    ON    FUNDS    DE* 

POSITED. — ^A  ibank  was  appointed  county  depository,  and  after  hold- 
ing county  funds  six  months,  was  required  to  give  up  same,  be- 
cause its  bid,  looking  to  beo<Hning  the  county  depository,  was  not 
in  proper  fonn.  Held,  the  bank  will  be  required  to  pay  to  the 
county  the  interest  stipulated  in  its  acpreement,  for  the  length  of 
time  the  county  funds  were  deposited  with  it,  under  the  supposed 
appointment 

Appeal  from  Independence  Circuit  Court;  Dene  H. 
Coleman,  Judge;  reversed. 

STATEMENT   BY   THE   COURT. 

This  suit  was  begun  in  the  Independence  Circuit 
Court  toy  the  appellant  against  the  api)ellees  to  recover 
interest  claimed  to  be  due  Independence  County  from  the 
Citizens  Bank  &  Trust  Company  (which,  for  convenience, 
we  will  hereafter  designate  as  the  bank),  while  acting  as 
caunty  dejwsitory.  The  appellant  alleged,  in  substance, 
that  the  bank  was  duly  designated  as  a  depository  for 
Independence  County  on  the  13th  of  January,  1913,  and 
that  it  executed  its  bond  to  the  State  of  Arkansas  in  the 
sum  of  $100,000,  with  W.  P.  Jones,  W.  J.  Erwin,  C.  F. 
Cole  and  H.  C.  Wade  as  sureties ;  that  the  'bond  was  con- . 
ditioned  that  the  bank  should  faithfully  fulfill  its  duty  as 
such  depository  and  should  promptly  pay  all  interests  as 
such  depository  quarterly  to  Independence  County;  that 
in  accordance  with  the  order  of  the  county  court  the 
funds  of  Indei)endence  County  were  turned  over  to  the 
bank,  and  in  acting  as  such  depository  it  held  the  funds 
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of  the  county  for  a  i)eriod  of  six  months,  when  it  was  de- 
termined hy  the  Supreme  Court  that  the  bid  suilmutted 
'by  the  bank  to  become  the  depository  was  not  a  legal  iHd, 
and  after  such  decision  it  ceased  to  ibe  or  act  as  sudi  de- 
pository; that  the  bank  failed  to  pay  the  interest  due 
the  county  for  the  time  it  held  its  funds  as  county  depos- 
itory, and  is  now  due  the  county  for  such  interest  the 
sum  of  $661.69,  with  interest  on  that  sum  from  the  12th 
day  of  July,  1913,  at  the  rate  of  6  per  cent.  i)er  annum; 
that  demand  had  been  made  ui>on  the  bondsmen  above 
named  for  «uch  suul  The  complaint  concluded  with  a 
prayer  for  the  above  sum,  with  interest,  and  in  addition 
the  sum  of  $100  damages. 

A  copy  of  the  order  of  the  county  court  designating 
the  bank  as  the  county  depository  and  also  a  copy  of  the 
bond  were  made  exhibits  to  the  complaint.  The  bond, 
which  was  (made  an  exhibit  to  the  complaint,  recites  as 
follows: 

**The  condition  of  the  albove  obligation  is  that, 
whereas,  the  said  Citizens  Bank  &  Trust  Company  has 
been  selected  by  the  county  court  of  Independence 
County,  Arkansas,  as  the  depository  of  all  funds  of  said 
county,  including  school  funds  for  a  period  of  two  years 
from  February  5,  1913,  and  has  agreed  to  pay  to  said 
county  and  the  respective  funds  interest  on  the  daily  bal- 
ances thereof,  at  the  rate  of  4^^  per  cent,  per  annum,  and 
has  otherwise  accepted  said  trust  with  all  the  duties  and 
obUgations  appertaining  thereto. 

**Now,  if  the  said  Citizens  Bank  &  Trust  Company, 
depository  as  aforesaid,  shall  pay  said  interest  *  *  *  so 
long  as  funds  shall  be  in  said  depository  to  the  credit 
of  said  county ;  *  *  *  and  shall  otherwise  duly  and  faith- 
fully and  properly  perform  all  and  singular  the  duties 
and  obligations  devolving  by  law  upon  said  depository, 
then  this  shall  «be  void;  otherwise,  to  remain  in  full  force 
and  effect.'' 

The  act  creating  county  depositories.  Act  208,  Acts 
of  1907,  page  485,  as  amended  by  Act  258  of  the  Acts  of 
1911,  page  253,  requires  that  the  interest  shall  be  com- 


Digitized  by  ^OOQlC 


ARK.]  State  ex  rel.  Ind.  Co.  v.  Citizens  B.  &  T.  Co.      619 

pated  xDpon  daily  balances  to  the  credit  of  tlie  county,  and 
paya^Ue  quarterly.  The  allegations  of  the  complaint 
showed  that  the  appellee  bank  held  the  funds  of  appel- 
lant, Independence  County,  under  the  orders  of  the 
county  court  designating  it  as  the  county  depository,  for 
a  period  of  six  months,  or  two  quarters,  beginning  on 
January  13, 1913,  and  ending  July  12, 1913,  at  which  lat- 
ter  date  the  Supreme  Court  decided  that  the  bank  was 
not  the  legal  depository  of  Indei)endence  County  because 
it  had  not  made  the  bid  in  compliance  with  the  statute 
creating  such  depositories. 

The  defendants  entered  a  demurrer  to  the  complaint, 
setting  up  that  it  ^'did  not  state  facts  sufficient  to  entitle 
plaintiff  to  recover  thereon.'^  The  court  sustained  the 
demurrer,  and  plaintiff  'below,  appellant  here,  electing  to 
stand  on  the  complaint,  the  court  rendered  judgment  in 
favor  of  the  defendants,  appellees  here,  dismissing  their 
complaint,  and  for  costs.  The  plaintiff  ibelow,  appellant 
here,  duly  excepted,  and  this  apppeal  follows. 

Hugh  W.  Williamson,  Prosecuting  Attorney,  and 
Samuel  M.  Casey,  for  appellant. 

1.  The  bank's  bid  was  declared  illegal  in  109  Ark. 
11.  It  is  elementary  that  no  one  can  take  advantage  of 
his  own  wrong  or  fraud.  94  Ark.  311.  The  bondsmen 
are  estopped.    48  Ark.  254;  80  Id.  65. 

2.  The  interest  was  payable  quarterly  on  daily  bal- 
ances. Acts  1907,  page  485,  as  amended  by  Acts  1911, 
page  252.  The  bank  and  bondsmen  were  clearly  liable 
for  six  months'  interest. 

C.  F.  Cole  and  McCaleh  <&  Reeder,  for  appellee. 

1.  There  can  be  recovery  on  a  bond  which  was  void. 
If  the  bid  was  void  as  held  in  109  Ark.  11,  the  bond  was 
void.  30  How.  Pr.  113.  The  obligee  by  its  act  put  it  out 
of  the  power  of  the  obligor  to  i)erform  the  conditions  of 
the  bond.   26  Am.  Dec.  180 ;  10  L.  R.  A.  (N.  S.)  414, 415. 

2.  One  of  the  conditions  of  the  bond  was  that  the 
bank  should  have  the  money  for  two  years.  The  breach 
of  the  bond  rendered  it  void.    30  Ark.  186;  90  Id.  272; 
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10  Ark.  326.  The  contract  was  an  entirety  and  not  divis- 
ible.   52  Ark.  257 ;  63  Id.  202 ;  22  Id.  158 ;  43  Id.  275. 

Wood,  J.,  (after  stating  the  facts).  Although  the 
bid  of  the  ibank  was  illegal,  as  held  by  this  court  in 
Casey  v.  Independence  County,  109  Ark.  11,  nevertheless 
it  had  the  effect  of  causing  the  coxmty  court  to  name  the 
bank  as  depository,  and  the  bank  acting  in  the  capacity 
of  county  depository  proceeded  to  execute  the  bond,  and 
the  funds  of  the  county  were  dejposited  with  it  and  it 
had  the  use  of  these  funds  for  a  period  of  six  months. 
This  bid  and  «bond  were  in  the  nature  of  a  contract  with 
the  county  to  pay  it  the  interest  specified  in  the  bid  in 
the  manner  prescribed  by  law  for  county  depositories 
during  the  time  it  held  the  funds.  The  judgment  of  the 
circuit  court  affirming  the  judgment  of  the  county  court 
designating  the  ibank  as  depository,  although  appealed 
from  and  finally,  reversed  by  this  court,  nevertheless 
went  into  effect  for  a  period  of  six  months.  During  this 
time  the  bank,  under  this  judgment,  iheld  and  had  the 
use  of  the  county's  funds,  and  it  and  its  bondsmen  must 
pay  the  interest  they  agreed  to  pay  according  to  their  bid 
and  bond  for  the  use  of  this  money.  To  hold  otherwise 
would  be  to  permit  them  to  profit  'by  their  own  illegal  act, 
not  intentional,  to  'be  sure,  but  nevertheless  such  would  be 
the  effect  in  law.  The  bid  of  appellee  bank  was  not  im- 
moral and  no  public  policy  forbade  it.  This  bid  was 
declared  illegal  simply  because  it  was  not  in  compliance 
with  the  statute.  The  bid  and  bond,  as  set  up  in  the 
allegations  of  the  complaint,  in  other  words,  constitute  in 
effect  an  agreement  between  the  bank  and  the  county 
whereby  the  bank  was  to  pay  the  county  the  sum  of 
4%  per  cent,  for  the  money  that  the  county  should  de- 
posit with  it  on  daily  balances  to  be  paid  quarterly. 

The  principle  of  law  controlling  here  may  be  stated 
in  the  language  of  Mr.  Justice  Swayne,  speaking  for  the 
Supreme  Court  of  the  United  States  in  Union  National 
Bank  v.  Matthews,  25  U.  S.  (L. C.P.Ed.)  188-190:  ^'A 
party  who  has  had  the  benefit  of  an  agreement  can  not  be 
I)ermitted  in  an  action  founded  upon  it  to  question  its  va- 
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lidity.  It  would  be  in  the  highest  degree  inequitable  and 
unjust  to  permit  a  defendant  to  repudiate  a  contract  the 
benefit  of  which  he  retains.^' 

While  this  is  not  strictly  a  contract  inter  partes,  it 
i€  the  same  in  legal  effect  and  the  same  prinoiple  applies 
thereto. 

The  allegations  of  the  complaint,  for  the  purpose  of 
this  demurrer,  must  be  taken  as  true,  and  the  facts  stated 
therein  constitute  a  cause  of  action.  The  court,  there- 
fore erred  in  sustaining  the  appellees*  demurrer  thereto, 
and  for  this  error  the  judgment  is  reversed  and  the 
cause  remanded  with  direction©  to  overrule  the  demurrer 
and  for  further  proceedings  according  to  law. 


Watts  v.  Hicks. 
Opinion  delivered  July  12,  1915. 

1.  GUABDIAN  Ain>  WABIH-SALB  or  WARD'S      I.AND— NSGESSABT      PABTIB8. — 

A  proceeding  by  a  guardian  to  obtain  the  sale  of  his  ward's  real 
estate  is  not  an  adversary  proceeding,  and  the  minor  is  not  a  nec- 
essairy  party,  and  a  guardian  ad  litem  need  not  be  appointed  for 

hlUL 

2.  QT7ABDIAN    AND    WABD — BEMOVAL    OF    GUARDIAN     FROM     THE     STATE. — 

While  under  the  terms  of  the  statute  (Kii<by's  Digest,  §  $778)  let- 
ten  of  guardianship  are  not  revoked  by  the  removal  of  the  guar- 
dian from  the  State,  yet  the  Isud,  at  the  removal  of  the  guardian 
from  the  State  is  sufficient  reason  for  severing  the  relation  of  guar- 
dian and  ward  and  revoking  the  a{>pointment 

8 .  Guardian  and  ward — ^removal  or  ouardian  from  state— petition  wob 
SALE  or  LAND— DUTY  OF  PRORATE  COURT. — Where  a  minor's  guardian 
removes  her  residence  from  the  State,  and  later  petitions  the  pro- 
bate court  for  an  order  of  sale  of  the  minor's  land,  the  county  court 
should  proceed  to  remove  the  guardian  and  settle  her  accounts  with 
the  minor,  and  the  county  court  is  without  jurisdiction  to  order  a 
sale  of  the  minor's  land,  upon  petition  of  the  guardian,  who  had 
left  the  iState. 

4.  Infants — support — sale  of  land. — ^Where  It  appeared  that  an  in- 
fant owned  land  bringing  in  a  net  income  of  about  ^150  a  year,  and 
that  It  required  (but  %S  per  month  to  support  the  infant,  it  would  be 
improper  to  order  a  sale  of  the  Infant's  land  for  the  support  of  the 
infant,  it  appearing  also  that  the  land  was  likely  shortly  to  enhance 
in  value. 
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6.  Infants — ^pbotbotion  or  bights — ^next  fbibnd  and  guabdian  ap 
Iukm.— ^I<iifant8,  ibeing  pefitMrns  under  disaibility,  can  not  conduct 
their  own  legal  piroceedings,  and  the  usual  cuatom  U  for  them 
to  asiipear  either  1^7  neoct  friend  or  by  guardian  ad  litem^  the  only 
difference  between  the  functiona  to  ibe  performed  by  the  next  Mend 
and  the  guardian  ad  litem  being  that  the  former  pixMecutee  and  the 
latter  defende  for  the  minor. 

6.  Infants— «K)iiioiioN  of  eights — ^nbab  belatxte.— Any  near  relatlYe 
of  an  infant  may  ibecome  a  party  to  an  action  to  sell  the  lands 
of  the  infont,  (for  the  puripoee  of  protecting  the  inbuit's  interest 

7.  Infants — sals  of  pbdpebtt  bt  ouabdian — ^bight  of  infant,  bt  nczt 
FBIBND,  TO  <»JBCT. — ^A  miuoF  has  a  right  to  awear  iby  next  friend 
and  object  to  a  sale  of  his  real  estate,  and  to  eipipeal  from  an  order 
of  the  probate  court  directing  such  sale  to  be  made  by  the  guardian. 

8.  Infants — saub  of  land — objection— how  made. — ^The  guardian  of 
an  infant  petitioned  the  county  court  to  order  a  sale  of  the  in- 
ftmt's  real  property.  The  infant's  grandfather  appeared  and  iiled 
a  remonstrance.  Held,  the  remonstrance  made  by  the  grandfather 
would  "be  treated  as  made  by  the  infant's  next  friend,  and  the  re- 
monstrant may  appeal  to  the  circuit  court  from  an  <»tler  adverse 
40  the  infant's  interests. 

Appeal  from  Logan  Circuit  Court;  James  Cochran, 
Judge;  affirmed. 

W.  A.  Ratterree  and  J.  H.  Evans,  for  appeUant. 

1.  The  circuit  oourt  had  no  jurisdiction  to  hear  the 
cause.  This  was  an  ex  parte  proceeding,  and  it  was  im- 
proi)er  to  allow  appellee,  the  grandfather,  to  become  a 
party  thereto  and  to  appeal  from  the  judgment  of  the 
probate  court  to  the  circuit  court. 

In  a  proceeding  of  this  kind,  the  guardian,  who  oc- 
cupies a  fiduciary  relation,  and  the  minor,  who  is  the 
real  party  in  interest,  are  the  only  i)ersonfl  who  can  "be 
aggrieved  by  the  order  or  judgment  of  the  probate  court. 
If  the  guardian  or  minor  is  not  aggrieved,  no  third  i)er- 
eon,  whether  relative  or  not,  can  daim  to  be. 

Under  the  general  law,  parties  to  legal  proceedings 
are  only  those  whose  legal  rights  may  in  some  way  be 
affected  by  the  judicial  proceeding.  Kirby's  Dig.,  §  § 
6005,  6006. 

Appellee  occupied  the  relation  of  a  friend  of  the 
court  merely,  and  as  such  might  proi)erly  appear  in  the 
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probate  court,  oflFer  proof  and  be  heard  in  opposition  to 
the  application  for  the  order  of  sale;  'but  he  could  not 
be  aggrieved  legally  by  the  judgment  of  the  court  and 
confld  not  appeal  therefrom  in  the  absence  of  a  6X>ecial 
statute  authorizing  it.*  See  Kirby's  Digest,  §  1348,  as 
amended  by  Act  327,  Acts  1909.  See  also  89  Ark.  553; 
28  Ark.  478;  47  Ark.  411;  1  Words  &  Phrases,  '*  Ag- 
grieved Parties;''  45  N.  E.  706-7;  152  Ind.  546;  3  N.  Y. 
Sujp.  664;  45  S.  E.  498,  118  Oa.  684. 

In  order  to  give  a  right  of  appeal,  it  must  appear 
that  the  party  appealing  has  some  pecuniary  interest  or 
personal  right  which  is  immediately  or  remotely  aflfected 
or  concluded  by  the  judgment  appealed  from.  24  B.  I. 
179;  6  N.  H.  116;  47  Mass.  194;  128  Mass.  192.  See  also 
140  Wis.  572 ;  123  N.  W.  144 ;  1  Cyc.  283-4. 

2.  The  evidence  does  not  support  the  finding  and 
judgment  of  the  circuit  court. 

Kincatmon  &  Kincannon,  for  appellee. 

1.  The  circuit  court's  judgment  is  right  and  sup- 
ported by  the  facts  developed  in  evidence.  In  view  of  the 
income  from  the  land  and  the  prospect  of  increase  in 
both  the  value  of  the  land  and  the  income,  it  would  be 
ill-advised  to  permit  its  sale  now  while  the  minor  is  so 
young  and  the  amount  necessary  for  her  support,  etc., 
is  so  much  smaller  than  it  will  be  when  she  grows  older; 
and  especially  would  it  be  ill-advised  from  a  business 
standpoint  to  sell  the  land  and  turn  the  proceeds  over  to 
a  guardian  out  of  the  jurisdiction  of  the  court  at  a  time 
when,  by  her  own  acknowledgment,  she  has  no  property 
selected  or  in  mind,  in  which  to  reinvest  the  fund.  It 
might  result  disastrously  to  the  ward,  since  the  guardian 
would  not  be  liaA)le  for  loss  resulting  from  error  in  judg- 
ment even  if  she  acted  in  good  faith  in  the  reinvestment 
of  the  funds.    21  Cyc.  78,  note  44. 

2.  Appellee,  the  grandfather,  had  the  right  to  ap- 
peal from  the  judgment  of  the  probate  court. 

Hart,  J.  On  the  17th  of  July,  1914,  Lizzie  Hicks 
filed  a  petition  in  the  probate  court  for  the  southern  dis- 
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trict  of  Logan  County,  Arkansas  in  which  she  repre- 
sented that  she  was  guardian  for  Frankie  Hioks,  a  minor, 
and  that  sadd  minor  was  the  only  heir  at  law  of  the  es- 
tate of  Frank  Hicks,  her  deceased  husband;  that  there 
was  no  i)ersonal  property  belonging  to  said  estate  and 
that  the  estate  consisted  only  of  a  tract  of  land  compris- 
ing about  seventy  acres.  She  asked  for  an  order  of  sale 
for  the  benefit  of  the  minor,  alleging  that  the  minor  waa 
in  need  of  the  proceeds  of  said  land  for  the  poirpose  of 
educating  and  maintaining  her,  and  reinvesting  the  sur^ 
plus,  if  any. 

H.  C.  Hicks,  grandfather  of  the  minor,  filed  a  re- 
monstrance to  the  petition  and  objected,  in  'behalf  of  the 
minor,  to  the  sale  of  the  land  on  the  ground  that  it  was 
not  necessary  and  that  such  sale  would  -be  improvident. 
His  reasons  were  set  out  in  his  remonstrance. 

It  was  shown  to  the  probate  court  that  Frank  Hicks, 
father  of  the  minor,  died  in  LfOgan  County,  Arkansas, 
and  at  the  time  of  his  death  owned  a  tract  of  land  com- 
prising about  seventy  acres;  that  his  widow  was  ap- 
pointed guardian  of  the  minor  child;  that  she  was  a 
school  teacher  and  that  about  a  year  prior  to  the  filing 
of  the  petition  for  the  sale  of  the  land  moved  to  New 
Mexico  and  carried  her  child  with  her ;  that  her  husband 
died  October  30,  1907;  that  at  the  time  the  application 
for  the  sale  of  the  land  was  made  the  minor  was  about 
seven  years  old ;  that  on  Jime  4,  1914,  Lizzie  Hicks  mar- 
ried a  Mr.  Watts  in  the  State  of  New  Mexico  and  resided 
in  that  State  with  him  at  the  time  she  filed  her  })etition 
for  the  sale  of  the  real  estate. 

The  petition  was  sworn  to  before  a  notary  pulblic  in 
that  State  on  the  17th  day  of  July,  1914,  and  was  filed  in 
the  probate  court  on  the  28th  day  of  July,  1914.  She 
gave  her  deposition  to  be  used  on  the  hearing  'before  the 
probate  court,  and  in  that  deposition  testified  that  she 
had  no  special  property  in  view  for  reinvestment  and 
did  not  know  what  kind  of  property  she  intended  to  in- 
vest in  for  the  minor.  She  testified  that  it  cost  her 
about  $8  per  month  to  support  the  minor  while  she  lived 
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in  Arkansas,  but  that  the  minor  was  then  larger,  re- 
quired more  dothes,  was  albout  to  etart  to  school,  and 
that  it  would  cost  about  $16  a  month  to  support  her  in 
the  future. 

On  the  part  of  the  remonstrant  it  was  shown  that 
the  land  was  situated  near  the  town  of  BooneviUe,  and 
was  likely  to  greatly  increase  in  value  in  the  future ;  that 
about  fifty  acres  of  the  land  was  under  cultivation  and 
rented  for  $150  a  year  and  that  with  proper  care  it  could 
be  rented  for  $200  a  year;  that  the  taxes  on  the  land 
were  between  twenty  and  thirty  dollars ;  that  the  soil  was 
fertile ;  and  that  the  land  was  worth  about  $2,500. 

At  the  October  term  of  the  probate  court  the  peti- 
tion and  remonstrance  were  heard  by  the  court  and  an 
order  of  sale  of  the  land  was  made.  H.  C  Hicte,  grand- 
father of  the  minor,  filed  an  affidavit  for  appeal  to  the 
circuit  court.  In  the  circuit  court  a  motion  was  made 
by  the  petitioner  to  dismiss  the  appeal  and  the  motion 
was  overruled  by  the  court.  The  circuit  court  heard  the 
case  on  substantially  the  same  state  of  facts  as  that 
proved  in  the  probate  court  and  denied  the  petition  for 
the  sale  of  the  minor's  land.  From  the  judgment  ren- 
dered the  petitioner  has  didy  prosecuted  an  appeal  to 
this  court. 

(1)  It  is  insisted  by  counsel  for  the  guardian  of  the 
minor  that  the  grandfather  of  the  minor  was  improperly 
allowed  to  become  a  party  to  the  proceeding  and  to  ap- 
peal from  the  judgment  of  the  pro'bate  court  ordering  the 
land  sold.  Therefore,  they  insist  that  the  circuit  court 
erred  in  refusing  to  dismiss  the  appeal.  We  do  not  agree 
with  them  in  this  contention.  It  is  true  that  in  this  State 
a  proceeding  by  a  guardian  to  obtain  the  sale  of  his 
ward's  real  estate  is  not  an  adversary  proceeding  and  on 
that  account  the  minor  is  not  a  necessary  party  and  a 
guardian  ad  litem  need  not  be  apjwinted  for  him. 

(2)  Section  3778  of  Kirby's  Digest  provides  that 
no  person  other  than  a  resident  of  this  State  shall  be 
appointed  a  guardian,  and  if  after  his  appointment  any 
guardian  removes  from  the  State  his  appointment  shall 
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be  revoked  and  proceedings  had  as  in  other  cases  of  re- 
vocation. While  under  the  terms  of  the  statute  the  let- 
ters of  guardianship  are  not  revoked  by  the  removal  of 
the  guardian  from  the  State,  yet  the  fact  of  the  removal 
of  the  guardian  from  the  State  is  sufficient  reason  for 
severing  the  relation  of  guardian  and  ward  and  revok- 
ing the  appointment.    21  Cyc.  55. 

(3)  It  appears  from  the  record  in  this  case  that 
the  guardian  was  a  resident  of  the  State  of  New  Mexico. 
The  probate  court  on  its  own  motion,  under  the  statute, 
should  have  proceeded  to  remove  the  guardian  and  to  set- 
tle her  accounts  with  the  minor.  It  should  not  have 
made  an  order  for  the  sale  of  the  minor's  land  upon  the 
petition  of  the  guardian  who  had  left  the  State  and  was 
beyond  the  jurisdiction  of  the  court. 

(4)  Moreover,  the  testimony  introduced  by  the 
grandfather  in  behalf  of  the  minor  tended  to  show  that 
it  was  improvident  to  sell  the  lands  of  the  minor ;  that  the 
minor  was  young  and  did  not  require  more  than  $8  a 
month  for  her  support,  and  that  the  land  was  capable 
of  being  rented  for  $200  per  annum;  that  the  taxes 
amounted  to  only  between  $20  and  $30 ;  that  the  soil  was 
very  fertile;  that  the  land  was  situated  near  a  growing 
town  and  was  likely  to  greatly  increase  in  value  in  the 
near  future.  Under  these  circumstances  it  would  not  be 
for  the  best  interests  of  the  minor  to  sell  the  lands. 

But  it  is  claimed  by  counsel  for  the  guardian  that 
the  probate  court  had  no  authority  to  allow  the  grand- 
father to  be  made  a  party  to  the  proceedings  because, 
as  we  have  already  seen,  the  proceeding  for  the  sale  of 
the  land  was  not  an  adversary  action.  They  contend, 
therefore,  that  the  appeal  should  "have  been  dismissed. 

(5)  Infants,  'being  persons  (under  disability,  can 
not  conduct  their  own  legal  proceedings,  and  the  usual 
custom  is  for  them  to  appear  either  by  next  friend  or  by 
guardian  ad  litem,  the  only  difference  between  the  func- 
tions to  be  performed  by  the  next  friend  and  the  guar- 
dian ad  litem,  that  the  former  prosecutes  and  the  latter 
defends  for  the  minor. 
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In  the  case  of  Crow,  Guardian,  v.  Reed,  38  Ark.  482, 
the  minor  filed  exceptions  to  the  current  settlement  of 
her  guardian  with  the  pro'bate  court.  She  did  not  ap- 
pear by  next  friend  or  special  guardian.  The  court  sus- 
tained her  right  to  file  the  exceptions  and  in  its  opinion 
called  attention  to  the  fact  that  the  pro^bate  judge 
should  not  wait  to  be  moved  to  correct  errors  in  accounts 
of  guardians  and  said  that  otherwise  the  interest  of 
minors  might  often  be  sacrificed  by  failure  of  vigilance 
on  the  part  of  near  relatives  or  next  friends.  Thus  it 
will  be  seen  that  the  right  of  infants  to  form  an  issue 
as  to  the  correctness  of  guardian's  accounts  is  recog- 
nized. 

(6)  The  right  to  appeal  from  the  judgment  con- 
firming a  settlement  of  a  guardian  was  also  recognized 
in  the  case  of  Nelson  v.  Cowling,  89  Ark.  334.  By  anal- 
ogy, we  think  the  probate  court,  under  the  facts  and  cir- 
cumstances adduced  in  the  present  case,  might  allow  any 
near  relative  of  the  minor  to  become  a  party  to  the  action 
for  the  purpose  of  protecting  the  interests  of  the  minor. 
When  the  minor,  hy  her  next  friend,  was  allowed  to  be- 
come a  party  to  the  proceeding  this  raised  an  issue,  not 
only  as  to  whether  the  court  had  the  legal  right  to  make 
the  sale,  but  also  the  additional  question  as  to  whether 
such  sale  was  advisable ;  and  we  are  of  the  opinion  that 
the  probate  court  did  not  err  in  allowing  the  minor,  by 
her  next  friend,  to  appear  to  make  cbjections  to  the  sale. 

(7-8)  We  have  not  copied  the  petition  of  the  grand- 
father into  the  record  on  account  of  its  length ;  but  when 
the  petition  is  read  from  its  four  comers  it  is  evident 
that  the  grandfather  appeared  as  next  friend  for  the 
minor  and  not  for  his  own  interest.  We  are  of  the  opin- 
ion that  the  minor  had  a  right  to  appear  by  her  next 
friend  and  object  to  the  sale  of  her  real  estate  and  to  ap- 
peal from  an  order  of  the  probate  court  directing  such 
sale  to  be  made  by  the  guardian.  As  already  indicated, 
we  are  of  the  opinion  that  the  remonstrance  filed  by  the 
grandfather  and  objection  made  by  him  was  as  next 
friend  for  the  minor  and  from  the  views  we  have  ex- 


Digitized  by  LjOOQIC 


628  Watts  v.  Hicks. 

pressed  it  follows  that  the  circuit  court  did  not  err  in 
refusing  to  dismiss  the  appeal;  and  that  its  j^udgment 
refusing  to  allow  the  sale  of  the  minor's  real  estate  was 
correct. 

The  judgment  will  be  affirmed. 
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OPINIONS  NOT  RBPORTfiJD. 

Carr  v,  Triplett;  appeal  from  Jefferson  Chancery  Court;  John  M. 
Elliott,  Chancellor;  affirmed  May  31,  1915,  per  Wood,  J. 

The  J.  R.  Watklns  Medical  Co.  v.  Haynes;  appeal  from  Randolph 
Circuit  Court;  J.  B.  Baker,  Judge;  reversed  May  31,  1915,  per  Kirhy,  J. 

Pine  Bluff  iNatural  Gas  Co.  v.  Ouest;  appeal  from  Jefferson  Circuit 
Court;  A.  H.  Rowell,  Special  Judge;  affirmed  June  14,  1915,  per  McCul- 
loch,  C.  J. 

Hight  v.  Shuman;  appeal  from  Washington  Circuit  Court;  J.  S. 
Maples,  Judge;  affirmed  June  28,  1915,  per  McCulloch,  C.  J. 

iLueker  v.  Harris;  appeal  from  Perry  Circuit  Court;  O.  W.  Hen- 
dricks, Judge;  affirmed  June  28,  1915,  per  McCulloch,  C.  J. 

Atkinson  v.  Atkinson;  appeal  from  Conway  Chancery  Court;  Jor- 
dan Sellers,  Chancellor;  affirmed  June  28,  1915,  per  Kirby,  J. 

Wilhelm  V.  Young;  appeal  from  Cross  Circuit  Court;  W..  J.  Driver, 
Judge;  affirmed  July  5, 1915,  per  McCulloch,  C.  J. 

Davis  V,  Hall;  appealed  from  Oarland  Chancery  Court;  J.  P.  Hen- 
derson, Chancellor;  affirmed  July  12,  1915,  per  Smith,  J. 

II. 
CASES  DISPOSED  OP  ON  MOTION. 

St.  Louis  Southwestern  Railway  Company  v.  Mrs.  Myrtle  Watts; 
Cleveland  Circuit  Court;  Turner  Butler,  Judge;  settled  and  appeal  dis- 
missed on  appellant's  motion,  June  7,  1915;  per  curiam. 

Western  Union  Telegraph  Company  v.  Eliza  Forgason  and  Charles 
Forgason;  Cleburne  Circuit  Court;  Geo.  W.  Reed,  Judge;  settled  and 
appeal  dismissed  on  appellant's  motion  June  21,  1915;  per  curiam, 

Lee  Dollins  v.  The  State  of  Arkansas;  Clay  Circuit  Court,  Western 
District;  W.  J.  Driver,  Judge;  appeal  dismissed  on  appellee's  motion, 
June  21,  1915,  for  failure  of  appellant  to  comply  with  the  condition 
of  the  statute  in  misdemeanor  cases;  per  curiam. 

Doyle-Kidd  Dry  Goods  Company  v.  J.  R.  Abbott  et  ah;  Pike  Chan- 
cery Court;  James  D.  Shaver,  Chancellor;  settled  and  appeal  dismissed 
on  appellant's  motion,  July  12,  1915;  per  curiam. 

J.  N.  Beakley  et  al.  v.  Hurley  Moore,  'Minor,  by  W.  A.  Cunning- 
ham, Guardian;  Lawrence  Circuit  Court,  Western  District;  R.  E.  Jef- 
fery.  Judge;  affirmed  under  rule  7  on  appellee's  motion,  July  12,  1915; 
per  curiam. 
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ACTIONS: 

erroneous  transfer  from  la^  to  equity  where  the  error  is  Invited 
by  the  parties  complaining.  Scott  v.  McCraw,  Perkins  d  WehJ>er, 
133. 

an  action  Inyolving  an  accounting  is  properly  transferred  from  law 
to  equity,  when.    Id. 

in  an  action  on  a  note,  where  the  plea  that  defendant  was  non 
compos  was  Interposed,  the  action  is  triable  at  law  and  is  not 
properly  transferable  to  equity.    Kilpatrick  v.  Rowan,  175. 

civil  actions  may  be  consolidated,  when.  Beatrice  Creamery  Co,  v. 
Oamer,  558. 

ADMINISTRATION: 

appeal  from  order  of  probate  Judge  for  less  than  that  asked  by 
the  claimant,  bond  for  costs  need  not  be  filed.  McKenzie  v.  Croi^ 
ley,  Admr.y  185. 

ANIMALS: 

liability  and  measure  of  damages  for  the  tortious  killing  of  a  dog. 

Kanis  v.  Rogers,  120. 
description  of.  In  indictment  charging  larceny.    State  v.  Haller,  503. 

APPEAL  AND  ERROR: 

credibility  of  witnesses  is  for  the  jury.    Faulkner  v.  Crawford,  6. 

sufficiency  of  evidence  to  support  verdict;  question  on  appeal 
Less  Land  Co,  v.  Fender,  20. 

presumption  as  to  ruling  of  trial  court  in  the  admission  of  evi- 
dence.   Pearson  v.  State,  152. 

burden  of  showing  error.    Id, 

exceptions  by  bystanders.    Id, 

grounds  for  reversal  can  not  be  raised  for  the  first  time  on  appeal. 
Kilpatrick  v.  Rowan,  175. 

in  an  action  to  collect  back  taxes,  sufficiency  of  pleading  and  proof. 
State  ex  rel,  Norwood  v.  New  York  Life  Ins,  Co,,  314. 

an  improper  instruction  will  be  held  harmless  where  a  correct  judg- 
ment was  rendered.    St.  Louis,  I,  M,  d  8,  Ry,  Co.  v.  Allen,  266. 
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APPEAL  AND  ERROR— Oonfinued. 

an  objection  to  the  amount  of  a  decree  ordering  the  foreclosure  of 

a  mortgage  is  made  too  late»  when.    Bmith  y.  First  National  Batik 

of  DeWitt,  286. 
findings  of  fact  of  chancellor  will  not  be  disturbed  on  appeal,  when.* 

Cole  V.  Burnett,  886.  . 

effect  of  failure  to  object  to  ruling  of  trial  court  as  to  burden  of 

proof.    Nutt  V.  Fry,  460. 
effect  of  jrcQuest  of  both  sides  for  instructed  verdict    Id, 
conclusiveness  of  verdict,  on  appeaL    Baldtoin  v.  State,  618. 
prejudice  resulting  from  the  exclusion  of  testimony  must  be  shown 

how,  to  be  available  on  appeaL    Id, 
negative  aCnswer  as  removing  prejudice  of  improper  question.    Id. 
effect  of  aibsence  of  motion  for  new  trial  from  the  bill  of  exceptions. 

Henderson  v.  Murfree$horo,  603. 
exceptions  to  proceedings  during  trial,  how  saved.    Kennedy  v. 

State,  611. 

ASSIGNMENTS: 

a  promise  to  pay  a  debt  out  of  a  particular  fund  does  not  consti- 
tute an  assignment  of  the  fund.  Dickey  v.  Southtoettem  Surety 
Insurance  Company,  12. 

what  constitutes  an  equitable  assignment.    Id. 

ATTORNEY'S  PEEb: 

right  of  special  counsel  employed  by  county  judge  to  resist  an  in- 
junction brought  to  restrain  the  building  of  a  county  court  house, 
to  fees  from  the  county.  Ogle$by  v.  Fort  Smith  District  of  SelHis- 
tian  County,  667. 

BANKS  AND  BANKING: 

liability  of  bank  where  it  accepts  a  check,  giving  the  holder  a 
deposit  slip  therefor,  when  there  are  no  funds  in  the  account 
against  which  the  check  is  drawn.  Arkansas  Trust  d  Banking 
Company  v.  Bishop,  378. 

BIIiLS  AND  NOTES: 

effect  of  acceptance  of  a  draft    Bank  of  Hoxie  v.  Hadley  Milling 

Co,,  63. 
effect  of  misappropriation  of  proceeds  of  accepted  draft  by  an 

agent.    Id. 
right  of  one  who  knowingly  receives  a  draft  from  an  agent    Id. 
burden  of  proof  to  show  bona  fides.    American  Mfg.  Co,  v.  Helena 

Hdw,  Co.,  282. 
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BIIiLS  AND  NOTES— Continued. 

purchase  of  unendorsed  check  obUinB  title  thereto,  when.  Hooten 

T.  Btate,  Use  Cro$$  County,  834. 
draft  endorsed  to  miblic  officer  as  snch  officer,  natnre  of  title  taken 

•by  purchaser  thereot    Id. 
consideration  for  note,  nature  of,  whether  giTen  for  a  purchase  or 

a  loan,  is  a  question  of  fact  for  the  jury.    Bailee  ▼.  Security  Bank 

d  Trust  Co.,  484. 
notice  to  purchaser  that  note  was  given  without  consideration.    Id, 

BONDS: 

liability  of  surety  on  supersedeas  bond  in  election  contest,  made 
on  appeal  from  the  cotmty  to  the  circuit  court.  Botoen  ▼.  Lov^' 
well,  64. 

liability  on  indemnity  bond  exacted  by  Governor  upon  granting  a 
commission  to  one  of  two  claimants  of  a  county  office.    Id. 

liability  of  sureties  on  bond  given  to  secure  a  temporary  injunc- 
tion.   Id. 

BRIBERY: 

any  person  performing  a  public  function  pursuant  to  the  laws  of 

the  State,  may  be  the  subject  of  bribery.    State  ▼.  Bunch,  219. 
what  acts  constitute  the  crime  of.    Id. 

BROKERS:     See  Real  Estate  Bboksbs. 

CANCELLATION  OF  DEED: 

failure  of  vendor  of  land  to  furnish  tttle  in  accordance  with  con- 
tract of  sale,  remedy  of  purchaser.    LeRoy  v.  Hartoood,  418. 

right  to  have  deeds  canceled.    Id. 

cancellation  of  deed  on  the  ground  that  the  grantor  was  mentally 
incapable  because  of  old  age.    Rogers  v.  OunningJiam,  466. 

CARRIERS: 

liability  where  conductor  induces  or  permits  a  passenger  on  a  ca- 
boose to  alight  at  a  place  other  than  that  for  the  use  of  passed- 
gers  in  alighting  from  train.  Steptoe  v.  St.  Louis,  I.  M.  d  8.  Ry. 
Co.,  75. 

release  from  liability  as  barring  action  for  personal  injuries.  Hard- 
ister  V.  St.  Louis,  I.  M.  d  S.  Ry.  Co.,  95 

presumption  where  a  passenger  receives  an  injury  by  the  opera- 
tion  of  a  train.    HuckaJ>y  v.  St.  Louis,  I.  M.  d  S.  Ry.  Co.,  179. 

right  to  recover  in  this  State  where  injury  occurred  in  another 
State,  where  the  presumption  of  negligence  does  not  exist    Id. 
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CARRIERS— Con^nued. 

the  burden  is  upon  the  plaintiff  to  show  the  fact  of  injury  by  the 

operation  of  the  train  and  the  damage  resulting  therefrom.    Id. 
delay  in  delivery  of  freight,  right  of  consignee  to  recover  demur- 
rage charges.    8t.  Louis,  L  M,  d  8.  Ry.  Co.  v.  Allen,  266. 
failure  to  deliver  freight  promptly*  right  to  reoover  reshipment 

charges.    Id. 
injury  to  passenger,  duty  of  care.    Dillahunty  v.  Chicago,  B.  L  d  P. 

Ry.  Co.,  S92. 
injury  to  passenger  attempting  to  4x>ard  train  at  a  place  not  a 

scheduled  stop;  presumption.    Id. 
in  personal  injury  action,  the  issue  of  contributory  negligence  held 

to  have  <been  properly  presented  to  the  Jury,  when.    8t.  Louis 

8.  W.  Ry.  Co.  V.  Wyman,  5S0. 
duty  to  passengers  on  mixed  train.    Id. 
liability  to  passenger  on  mixed  train,  who  arose  from  his  seat  l>e- 

fore  the  train  stopped.    Id. 
contributory  negligence.    Id. 

COMPUTATION  OP  TIME: 

rule  for  computation  of  time  in  determining  liability  on  a  policy 
of  fire  insurance.  Mass.  Bonding  d  Ins.  Co.  v.  Home  Lite  4 
Accident  Co.,  102. 

CONFLICT  OF  LAWS: 

courts  of  this  State  can  not  dissolve  a  foreign  corporation  or  wind 
up  its  business.  Dickey  v.  8outhwestem  8ureiy  Insurance  Cc^ 
12. 

contract  of  fire  insurance  made  in  another  State  is  valid  here, 
when.  Mass.  Bonding  d  Insurance  Co.  v.  Home  Life  and  Acci* 
dent  Co.,  102. 

right  to  recover  in  this  State  for  an  injury  received  by  the  opera- 
tion of  a  train  in  another  State,  where  such  facts  do  not  raise  a 
prim4i  facie  case  of  negligence.  Huchahy  v.  8t.  Louis,  I.  M.  d 
8.  Ry.  Co.,  179. 

CONTINUANCES: 

absent  witness;  discretion  of  court    Pearson  v.  8tate,  162. 
-when  properly  refused  in  criminal  triaL    Baldwin  v.  8tate,  618. 
discretion  of  trial  court  when  continuance  is  asked  on  the  ground 
of  an  aibeent  witness.    Id. 
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CONTRACTS: 

parole  eyidence  to  vary  written  contract    Ensign  v.  Coffelt,  1. 
duty  of  court  where  written  contract  Is  unambiguous  in  Its  terms. 

Id. 
sale  of  lighting  plant,  breach  of  guaranty  constitutes  failure  of 

consideration.    Id. 
sale  of  lighting  plant  under  guaranty,  minor  defect,  duty  of  pur- 
chaser to  remedy.    Id. 
the  one  who  Is  the  first  to  hreak  a  contract  can  not  maintain  an 

action  to  recover  upon  it    Id. 
real  estate  brokers'  contract;  contract  to  pay  the  debt  of  another, 

Faulkner  v.  Crawford ^  6. 
rescission  for  fraudulent  representations.    Hardistef  v.  8t.  LouU, 

I.  M.  d  8.  Ry.  Co.,  95. 
validity  of  contract  releasing  railway  company  from  liability  for 

personal  injuries.    Id. 
a  contract  to  pay  commission  held  to  be  one  for  liquidated  damages, 

and  not  for  usury,  when.    Bcott  v.  McCrato,  Perkins  d  Webber 

Co.,  133. 
action  on  a  due  bill.    Nutt  v.  Fry,  450. 
assignment  of  contract,  proof  of  consideration.    Id. 
salesman's  contract,  violation  of  restriction.    Merrimac  Mfg.  Co. 

V.  Bibb,  443. 
sale  of  side  line  goods  as  aff<»^tiTie:  the  contract.    Id. 
remedy  of  salesman  for  breach  by  principal.    Id. 
effect  on  right  of  obligee  to  sue,  when  he  is  himself  in  default.    Id. 
recovery  of  consideration  for  a  void  contract,  where  the  contract  is 

against  public  policy.    Security  Mutual  Life  Ins.  Co.  v.  Little,  498. 
liability  of  contracting  party    ^ho  signs  the  Instrument  before 

reading  it    Stone  v.  Prescott  Special  School  Dist.,  553. 
effect  of  ignorance  of  contents.    Id. 
liability  of  signers  of  subscription  contract  for  the  erection  of  a 

public  school  building.    Id. 
right  to  repudiate  after  acceptance  of  benefits.    State  ex  rel.  Inde- 
pendence County  V.  Citizens  Bank  d  Trust  Co.,  SfZ. 

CONSTITUTIONAL  LAW: 

taxation  of  franchise  of  foreign  corporation  under  the  Constitution 
of  1868.    State  ex  rel.  Norwood  v.  New  York  Life  Insurance  Co., 

314. 
rule  with  reference  to  construction  of  statutets.    Id. 

CORPORATIONS: 

liability  of  subscriber  for  stock  in  a  corporation,  which  fails,  for 
payment.    VaugJian  v.  Blakemore,  550. 
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COSTS: 

non-resident  plaintiff  may  be  required  to  give  cost  bond  in  Instice 
court,  when.    Adair  y.  Quincy  Stove  Mfg.  Co.,  263. 

COUNTIES: 

liability  for  fees  of  a  special  attorney,  employed  by  the  county 
Judge  to  defend  actions  brought  to  restrain  the  building  of  a 
county  court  house.  Ogleshy  v.  Fort  Smith  Dist.  of  8eba9ti4M 
County,  667. 

COUNTY  DEPOSITORIES: 

duty  of  depository  bank,  illegally  appointed,  to  pay  interest  State 
ex  rel.  Indep.  Co,  v.  Citizens  Bank  d  Trust  Co.,  617. 

CRIMINAL  LAW: 

conyiction  for  lesser  crime  than  that  charged.  McOough  y.  State, 
57. 

yoluntary  manslaughter  defined.    Id, 

admissibility  of  eyidence  of  threats.    Id. 

elements  constituting  first  degree  murder.    Harris  y.  State,  85. 

practice  on  appeal,  where  there  has  been  a  conyiction  for  a  higher 
degree  of  a  crime  than  the  testimony  warrants.    Id. 

effect  of  instruction  as  to  form  of  yerdict  upon  the  issue  of  a  lesser 
degree  of  a  crime.    McQough  y.  State,  57. 

a  continuance  in  a  criminal  trial  is  properly  refused,  when.  Bald- 
V)in  y.  State,  518. 

effect  of  absence  of  defendant,  when  motion  for  new  trial  is  pre- 
sented and  passed  upon.    Id. 

right  of  State  to  proceed  in  trial  for  misdemeanor,  in  the  absence 
of  the  accused.    Her^erson  y.  Murfreesl>oro,  60S. 

CRIMINAL  PROCEDURE: 

effect  of  communication  between  judge  and  jury,  in  response  to  a 
question  asked  the  judge  by  the  jury,  in  the  absence  of  defend- 
ant or  his  counseL    Pearson  y.  State,  152. 

yalidity  of  indictment  returned  into  court  and  receiyed  by  a  spe- 
cial judge.    Pitts  y.  State,  462. 

DAMAGES: 

amount  of,  in  action  growing  out  of  wrongful  death.    St,  Louis 

S.  W.  Ry,  Co,  y.  Wilson,  36. 
measure  of,  for  tortious  killing  of  a  dog.   Kanis  \.  Rogers,  120. 
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DAMAGES — Continued, 

measure  of  damages  for  the  negligent  destruction  of  a  permanent 

improvement  by  fire.    Kansas  City  8.  Ry.  Co.  v.  WiUon,  148. 
fire  caused  by  negligence  of  railway  company.    Id. 
measure  of  damages  for  personal  injury  resulting  from  pain  and 

siifferlng  from  the  loss  of  plaintiffs  leg.    Bt.  Louis,  I.  M.  d  8. 

Ry.  Co.  ▼.  Duckworth,  246. 
amount  of,  in  action  against  carrier  for  personal  injuries.    8t. 

Louis  8.  W.  Ry.  Co.  ▼.  Wyman,  530. 

DEEDS:     See  Cancellation  of  DEn>s. 

description  of  lands,  effect  of  omission  of  range.    Neas  y.  White- 

ner-London  Realty  Co.,  301. 
right  to  set  aside  on  the  ground  that  grantor  was  incompetent 

•because  of  old  age.    Rogers  ▼.  Cunningham,  466. 
mental  incapacity,  burden  of  proof.    Id. 
deed  to  children  without  consideration.    Id. 

DEFINITIONS: 

"voluntary  manslaughter"  defined.    McGough  v.  State,  57. 
first  degree  murder,  defined.    Jim  Harris  v.  States  85. 
"market  value"  defined,  as  used  in  the  matter  of  the  taxation  of 
mineral  land.    American  Bauxite  Co.  v.  Board  of  Equalization  of 
*  Saline  County,  S62. 

DRAINAGE  DISTRICTS:     See  Improvement  Distbiots. 

formation  of,  under  Act  279,  Acts  of  1909,  as  amended  by  Act  221, 
Acts  of  1911,  providing  for  assessment  of  tbenefits,  does  not  de- 
prive the  owners  of  their  property  without  due  process  of  law,  nor 
does  it  deny  to  them  the  equal  protection  of  the  law.  Less  Land 
Co.  V.  Fender,  20. 

lands  may  not  be  assessed  for  the  construction  of  drains  and 
ditches,  unless  the  improvement  will  be  conducive  to  the  public 
health,  convenience  or  welfare.    Id, 

validity  of  bond  for  preliminary  expenses.    Id. 

qualifications  of  commissioners  under  drainage  district  laws.    Id. 

right  to  object  to  'boundaries  on  appeal.    Id. 

repeal  of  act  creating  Fourche  Drainage  District.  Thihault  v. 
McHaney,  Receiver,  188. 

construction  of  ditch,  compliance  with  terms  of  contract  Seitz 
V.  Meriwether,  271. 

amount  of  compensation  to  contractor  and  engineers.    Id. 

right  of  contractor  to  compensation  where  an  error  was  made  in 
the  survey.    Id. 

compensation  for  clearing  the  right-of^ay.    Id. 
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DRAINS  AND  DITCHES:     See  Drainage  Districts. 
EJECTMENT: 

may  be  maintained  by  holder  of  certificate  of  entry-  Jimmerson 
V.  Fordyce  Lumber  Co.,  413. 

ELECTION  CONTESTS:     See  Public  Officers. 

where  county  office  is  contested,  right  of  successful  contestant  to 

emoluments.    Botoen  v.  Lovewell,  64. 
limitations.    Id, 
liability  of  sureties  on  supersedeas,    injunction    and    indemnity 

bonds.    Id,  * 

appeal  from  county  court.    Id, 

ELECTION  OF  REMEDIES: 

sale  of  chattel,  replevin  and  suit  on  note.    Tanner  y.  Johnson,  506. 
the  bringing  of  replevin  does  not  constitute  an  election,  when.    Id, 

EMINENT  DOMAIN: 

pollution  of  a  stream  by  sewage  from  a  city  may  constitute  a  tak- 
ing of  property  for  public  use,  which  can  not  be  done  without 
due  compensation.  Jones  v.  Sewer  Improvement  District  No.  3 
of  Rogers,  166. 

remedy  of  land  owner  where  property  is  taken  without  condemna- 
tion proceedings.    Dobbs  v.  Toum  of  Oillett,  398. 

right  of  municipal  corporation  to  take  private  property  without 
condemnation.    Id. 

EQUITABLE  REa^IEF: 

right  of  person  not  in  pari  delicto,  in  transaction  which  is  contrary 

to  public  policy.    Bo  wen  v.  Lovewell,  64. 
equity  will  grant  relief  against  the  improper  maintenance  of  the 

septic  tank  of  a  city  sewer  system.    Jones  v.  Sewer  Improvement 

District  No,  3  of  Rogers,  166. 

EQUITY  JURISDICTION: 

jurisdiction  in  long  and  complicated  matters  of  account  Seitz  v. 
Meriweather,  271. 

right  of  chancellor  to  modify  report  of  master.    Id. 

remedy  of  landowner,  and  right  to  recover  damages  where  prop- 
erty is  taken  for  a  drainage  ditch.    Dobbs  v.  Toton  of  Oillett,  398. 

jurisdiction  of  equity  to  try  title  in  an  action  to  partition  land. 
Cole  V.  Burnett,  386. 

practice  where  the  issue  of  title  has  been  submitted.    Id. 
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BSTOPPBL: 

'    estoppel  of  land  owners  to  invalidate  contract  made  by  board  of 
improvement.    Thihault  v.  McHaney^  Receiver,  18l8. 

EVIDENCE:. 

testimony  not  uncontradicted,  when.  8t,  Louis  8,  W.  Ry,  Co.  v. 
WiUon,  36. 

remarks  of  railway  •  engineer  immediately  after  accident  admissi- 
ble, when.    Id. 

evidence  of  threats  in  prosecution  for  manslaughter.  McGough  v. 
State,  67. 

admissibility  of  statement  made  by  accused  to  officer  in  whose  cus- 
tody he  was.    Pearson  v.  State,  162. 

it  is  competent  to  show  that  the  consideration  has  not  'been  paid 
as  recited  in  a  written  instrument.    Kilpatrick  v.  Rowan,  176. 

in  prosecution  for  larceny,  admissibility  of  proof  that  the  owner  of 
the  property  which  was  stolen,  gave  the  defendant  permission  to 
take  the  same.    Little  v.  State,  430. 

right  of  grantor  to  testify  where  he  has  executed  conflicting  deeds. 
Cole  V.  Burnett,  886. 

waiver  of  objection  to  privileged  testimony;  right  to  object  at  sub- 
sequent trial.    Maryland  Casualty  Co.  v.  Maloney,  434. 

proof  of  mental  incapacity  (by  opinion  of  non-expert  witnesses. 
Rogers  v.  Cunningham,  466. 

admissibility  of  opinion  testimony  as  to  distance.  Baldwin  v. 
State,  618. 

opinion  in  criminal  trial  as  to  defendant's  character.    Id. 

EXECUTION  SALES: 

presumption  as  to  compliance  with  the  statute.  Smith  v.  First 
National  Bank  of  DeWitt,  236. 

FAMILY  SETTLEMENTS: 

will  be  upheld,  when.    Dudgeon  v.  Dudgeon,  128. 

FIRE  INSURANCE: 

provision  against  vacancy,  and  change  of  occupancy.    Planter's 

Fire  Ins.  Co,  v.  Steele,  697. 
forfeiture  of  policy.    Id. 
presumption  as  to  temporary  vacancy.    Id. 
loss  of  furniture  in  unoccupied  house.    Id. 
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FORBION  CORPORATIONS: 

right  to  do  business  in  the  State.    State  ex  rel,  Norwood  v.  New 

York  Life  Insurance  Co.,  314. 
li^ht  of  State  to  tax  net  receipts  of  insurance  company.    Id, 
right  of  IiOgislature  to  control.    Id. 

FOURCHB  DRAINAOB  DISTRICT:     See  Impbotbment  Distbicts. 
See  ThiJ>ault  ▼.  McHaney,  Receiver,  1%%, 

FRAUD: 

inference  of;  circumstantial  proof  of.    Blackwell  v.  Kinney,  578. 

FRAUDULENT  CONVEYANCES: 

deed  from  hushand  to  wife,  when  valid.    Bcott  v.  McCrato,  Perkins 

d  Co,,  492. 
deed  of  trust  from  husband  to  wife,  when  invalid.    Id, 
where  property  is  fraudulently  conveyed  and  the  court  has  ordered 

the  same  sold  a  reasonable  time  must  be  given  defendant  in 

which  to  pay  the  amount  of  the  decree,  before  the  property  may 

be  sold.    Id. 

GAME  AND  FISH: 

right  of  owner  of  enclosed  land  as  to  hunting  and  fishing  thereon. 

Barhoro  v.  Boyle,  377. 
what  constitutes  natural  barriers  to  land,  within  the  meaning  of 

the  statute  giving  the  owner  thereof  exclusive  right  to  hunt  and 

fish  thereon.    Id. 

GUARANTY: 

the  acceptance  of  a  draft  amounts  to  a  guaranty  of  the  capacity 
and  authority  of  the  drawer;  exception  to  the  rule.  Bank  of 
Hoxie  V.  Hadley  Milling  Co.,  S3. 

GUARDIAN  AND  WARD: 

sale  of  ward's  lands,  guardian  ad  litem  need  not  be  appointed. 

Watts  V.  Hicks,  621. 
effect  of  removal  of  guardian  from  State.    Id, 
duty  of  probate  court  where  guardian  has  removed  from  the  State 

and  petitioned  a  sale  of  his  ward's  land.    Id. 
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HOMICIDE: 

voluntary  manslaughter  defined.    MdOough  v.  State,  57. 

right  of  court  to  inatruct  as  to  lesser  crime.    Id. 

effect  of  instruction  as  to  form  of  verdict  upon  the  issue  of  a  lesser 

degree  of  homicide.    Id. 
admisslibility  of  evidence  of  threats.    Id. 
first  degree  murder  defined.    Jim  Harris  v.  State,  85. 
necessity  for  malice,  preceded  by  a  clearly  formed  design  to  take 

life.    Id. 
right  of  defendant  to  preserve  peace  in  his  own  home.    Id. 
practice  where  the  defendant  is  convicted  of  a  higher  degree  of 

homicide  than  is  warranted  by  the  evidence.    Id. 
reversal  and  sentence  for  lesser  crime.    Id. 
sufficiency  of  evidence  to  warrant  a  verdict  of  first  degree  murder. 

Pearson  v.  State,  152. 

IMPROVBMEINT  DISTRICTS:     See  Dbauvagb  Distuots. 

validity  of  contracts  made  by  board  of  improvement  before  assess- 
ment of  benefits  was  made.    Thihault  v.  McHaney,  Receiver,  188. 

allowance  of  claim  for  permanent  work  done  before  assessment  of 
benefits. '  Id. 

effect  of  estimated  cost  of  an  improvement  exceeding  the  benefits 
to  the  real  estate  in  the  district    Id. 

validity  of  provision  for  payment  of  preliminary  expenses,  where 
legislative  act  abolishes  the  district'   Id. 

anticipated  benefits.    Id. 

•basis  for  special  tax  tD  pas^same.    Id. 

effect  of  unequal  assessments.    Id. 

legislative  determination  of  benefits.    Id. 

presumption  as  to  ibenefits  after  legislative  act  abolishing  an  im- 
provement district    Id. 

assessment  where  lands  in  a  levee  district  overlap  those  of  a  drain- 
age district.    Id. 

INDICTMENTS: 

effect  on  an  indictment  of  an  erroneous  designation  of  the  crime  in 
the  caption.    State  v.  Bunchy  219. 

INFANTS: 

right  of  to  sue.    Buckley  v.  Collins,  231. 
may  sue,  how.    Id. 
suit  by  guardian.    Id. 
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INJUNCTION  BOND:     See  Bonds. 

llftbillty  of  surety  on  bond  given  to  secure  a  temporary  restralnlnc 
order.    Botoen  v.  Lovewell,  64. 

INSTRUCTIONS: 

right  of  trial  court  to  read  opinion  of  Supreme  Court    Kamopp 

V.  Fort  Smith  Light  d  Traction  Co.,  295. 
duty  to  object  specifically  to  a  defective  instruction.    8t.  Louis  8. 

W.  Ry.  Co.  V.  Wyman,  630. 
where  instruction  is  in  improper  form,  duty  to  ask  instruction  In 

proper  form.    Id. 
instruction  abstract,  when.    Id. 
practice,  when  a  requested  instruction  is  covered  by  those  already 

given.    Id. 

INSURANCE: 

contract  of  fire  insurance  made  in  another  State  is  valid  here, 
when.  Ma$$.  Bonding  d  Insurance  Co.  v.  Home  Life  d  Accident 
Co.,  102. 

same  when  a  contract  does  not  comply  with  local  statutes.    Id. 

liability  of  bond  of  insurance  company  doing  business  in  this  State, 
effect  of  failure  to  comply  with  statutes  here.    Id. 

where  a  surety  bond  expired  March  1,  1913,  the  surety  will  be  lia- 
ble on  a  loss  occurring  at  daybreak  on  March  1, 1913.    Id, 

liability  for  statutory  penalty  for  failure  to  pay  loss,  when  the 
insurance  company  had  been  placed  in  the  hands  of  a  receiver. 
Id. 

where  an  insurance  company,  by  boing  placed  in  a  receiver's  hands, 
is  relieved  from  a  statutory  penalty,  a  surety  on  its  bond  is  like- 
wise released.    Id. 

computation  of  time  in  matters  of  loss.    M. 

accident  insurance,  failure  to  pay,  liability  for  penalty  and  attor- 
ney's fees.    Maryland  Casualty  Co.  v.  Maloney,  434. 

INSURANCE  COMPANIES: 

occupation  or  franchise  tax  upon  net  receipts  of  foreign  insurance 
company  doing  business  in  this  State.  State  ex  rel.  Norwood  v. 
New  York  Life  Insurance  Co.,  814. 

INTERURBAN  RAILWAYS: 

assessment  of  tracks  of,  within  city,  for  local  improvement  Fort 
Smith  Light  d  Traction  Co.  v.  McDonough,  264. 
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JUDGMENTS: 

a  judgment  is  binding  as  to  any  issue  which  might  have  been  adju- 
dicated in  the  action.    Jimmerson  v.  Fordyce  Lbr.  Co,^  413. 

JUSTICES  OF  THE  PEACE: 

jurisdiction  as  to  amount.    Adair  v.  Quincy  Stove  Mfg,  Co,,  263. 

LARCENY: 

ownership  of  property  stolen  may  be  laid  in  two  persons.    John- 

son  V.  State,  124. 
where  several  articles  are  stolen  at  the  same  time,  the  presumption 

will  be  indulged  that  defendant,  who  was  found  in  possession  of 

some  of  the  goods  shortly  after  the  theft,  stole  all  of  the  missing 

articles.    Witt  v.  State,  163. 
description  of  animal  stolen.    State  v.  Haller,  503. 
variance   between    indictment  and   proof,   where   the   indictment 

charged  defendant  with  stealing  "one  cow  (bull),"  and  the  proof 

showed  that  the  animal  stolen  was  a  bull.    Id. 
larceny  of  hogs,  sufficiency  of  evidence.    Kennedy  v.  State,  611. 

LEVEE  DISTRICTS:     See  Dbainaoe  Distbicts;  see  also  Impbovbmknt 

DiSTBICTS. 

LICENSES: 

occupation  tax  on  privilege  of  foreign  corporation  of  doing  busi- 
ness in  the  State.  State  ex  rel.  Norwood  v.  New  York  Life  Ins. 
Co.,  314. 

an  invitation  «by  a  railroad  company  to  its  employees  to  use  a  por- 
tion of  its  property  in  going  to  and  from  work,  will  be  inferred, 
when.     St.  Louis,  I.  M.  d  8.  Ry.  Co.  v.  Duckworth,  246. 

LIMITATIONS: 

three-year  statute  does  not  run  against  a  municipal  corporation  for 
a  continuous  pollution  of  a  stream  with  sewage.  Jones  v.  Sewer 
Improvement  District  No.  3  of  Rogers,  166. 

LIQUOR: 

the  illegal  sale  of  by  "blind  tiger"  device.    Pitts  v.  State,  462. 

LOCAL  IMPROVEMENT: 

what  property  may  be  taxed  for.    Fort  Smith  Light  d  Traction  Co. 

V.  McDonough,  254. 
assessment  of  tracks  of  steam  railroads.    Id. 
same,  tracks  of  street  railway  and  interurbans.    Id, 
assessment  for  levee  and  drainage  districts.    Thibault  v.  McHaney, 

Receiver,  188. 
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MASTER  AND  SERVANT: 

invitation  by  railway  company  to  employees  to  uise  path  by  rigbt-of- 
way.    8t.  Louis,  L  M.  d  B,  Ry.  Co.  v.  Duckworth,  246. 

a  negligent  act  of  tbe  master  will  be  held  to  be  the  proximate  cause 
of  an  injury,  when.    Id, 

amount  of  verdict  in  personal  injury  action.    Id, 

injury  to  servant  due  to  negligence*  liability  of  master  where  death 
results  from  intervening  cause.  Bt,  Louis,  I.  M.  d  8.  Ry,  Co.  y. 
Bteel,  349. 

violation  of  rule  by  servant  as  affecting  liability  of  master  in  per- 
sonal injury  action,  abrogation  of  rule  iby  master.    Id. 

what  constitutes  abrogation  of  rule.    Id, 

use  of  tools,  assumption  of  risk  by  servant  Bt.  Louis,  I.  M.  d  B. 
By.  Co,  V.  WttemofH  477. 

duty  to  furnish  safe  tools.    Bill  v.  Bt.  Louis,  I.  M.  d  B.  Ry.  Co.,  689. 

MECHANICS'  LIENS: 

necessity  for  compliance  with  the  statute  in  order  to  obtain.    Cof»- 

toay  Lumber  Co.  v.  Hardin,  48. 
requirements  of  the  statute  waived,  when.    Id. 
right  to  equitable  relief  to  enforce;  prerequisites.    Id. 
priority  of,  over  unrecorded  mortgage.    O'Neill  v.  Lyric  Amus^ 

ment  Co.,  454. 
a  lien  may  be  had  for  lighting  fixtures.    Id. 
time  for  filing  lien,  where  materials  are  furnished  from  time  to 

time  but  under  one  contract    Id. 

MERCHANDISE  CHECKS: 

consideration  for.    Buckley  v.  Collins,  231. 

estoppel  of  maker  to  deny  validity  of  consideration  for.    Id. 

MINES  AND  MINEIRALS:     See  Taxation. 

taxation  of  mineral  lands.    American  Bauxite  Co.  v.  Board  of  EquaU 

ization  of  Saline  County,  362. 
market  value.    Id. 
basis  of  taxation.    Id. 

MORTGAGES: 

foreclosure  of,  duty  of  person  excepting  to  report  of  commissioner 
to  offer  proof  in  support  of  the  exception.  Bmith  v.  First  Na- 
tional Bank  of  DeWitt,  235. 

right  of  mortgagor  where  property  sold  under  foreclosure  did  not 
satisfy  the  decree,  and  other  property  was  levied  upon.    Id. 
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MORTGAGE&— Continued. 

priority  of  mechanic's  Hen  OTer  an  unrecorded  mortgage.    O'Neill 

T.  Lyric  Amuievient  Co.,  454. 
the  priority  of  a  mortgage  dates  from  when.    Id. 
right  of  mortgagee  to  rents  collected,  where  administrator  of  mort* 

gagor  is  in  possession.    Brickey  v.  Cotter^  Admr.  548. 

MUNICIPAL.  CORPORATIONS: 

liability  of  municipal  corporation  and  officers  thereot    Jone9  r. 

Sewer  Improvement  District  No.  3  of  Rogers,  166. 
municipal  corporation  may  be  compelled  in  equity,  to  abate  the 

nuisance  of  a  sewer  and  septic  tank  that  are  improperly  main- 

Uined.    Id. 
liability  to  riparian  owners  for  damages  to  their  land  where  a 

stream  flowing  through  their  land  is  polluted  with  sewage.    Id. 
measure  of  damages.    Id. 
control  of  sewer  district  by  city.    Id. 
right  to  take  private  property  without  condemning  same.    DohJ^ 

y.  Town  of  Qillett,  398. 
right  to  provide  for  drainage  of  a  city  street    Id. 

NDOUGENCE: 

liability  for  the  tortious  killing  of  a  dog.    Kanie  t.  Rogers,  120. 

burden  of  proof  and  measure  of  damages.    Id. 

injury  to  child  attempting  to  play  with  a  loaded  truck,  duty  of 
defendant  to  have  anticipated  the  danger.  Valley  Planing  Mill 
y.  McDaniel,  139. 

liability  of  railway  for  damages  from  fire  started  on  its  right-of- 
way.    Kansas  City  8.  Ry.  Co.  v.  Wilson,  143. 

rule  as  to  proximate  cause  of  an  injury,  ^t.  Louis,  I.  M.  d  8.  Ry. 
Co.  V.  Duckworth,  246. 

liability  of  owner  of  pool  hall  where  visitor  is  injured  by  contact 
with  an  electric  fan.    Cost  v.  Fidler,  540. 

NUISANCES:     See   Municipal  Corporations;    see   also  Sewers   and 
Sewer  Improvement  Districts. 

the  improper  maintenance  of  the  septic  tank  of  a  city  sewer  system 
may  constitute  a  nuisance.  Jones  v.  Sewer  Improvement  DU- 
trict  No.  3  of  Rogers,  166. 

equitable  relief  to  abate.    Id. 

PARTITION: 

Jurisdiction  of  equity  to  try  title  in  an  action  to  partition  land. 

Cole  V.  Burnett,  386. 
practice  in  such  a  case.    Id. 
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PARTNERSHIP: 

rights  of  one  partner  who  continues  to  operate  the  business  where 
one  of  the  partnership  died  and  the  other  became  insane.  Cole 
V.  Cole,  48. 

PERJURY: 

materiality  of  the  false  testimony,  necessity  for.  Oordy  Harris  v. 
State,  408. 

PLEADING  AND  PRACTICE: 

crossKSomplaint  may  be  filed  any  time  before  the  submission  of  a 
case.    Scott  v.  McCraw,  Perkins  d  Webber  Co.,  133. 

exceptions  by  bystanders  saved,  how.    Pearson  v.  State,  152. 

duty  of  trial  Judge  to  certify  the  fact  of  the  presentation  to  him 
and  the  rejection  by  him  of  exceptions  prepared  by  the  aid  of 
bystanders.    Id. 

practice  where  trial  judge  refuses  to  act  at  all.    Id. 

PRINCIPAL  AND  AGENT: 

arrest  of  passenger  by  agent  of  railroad  company;  liability  of  rail- 
road company.    St.  Louis,  I.  M.  tt  S.  Ry.  Co.  v.  Tukey,  28. 

right  of  agent  to  appropriate  funds  collected  for  his  principal  to  his 
own  use.    Bank  of  Hoxie  v.  Hadley  Milling  Co.,  53. 

apparent  scope  of  authority.    Id, 

effect  of  notice  to  third  person  of  the  fact  of  agency.    Id, 

right  of  agent  to  sue  after  breach  of  contract  by  principal.  Jfer- 
rimac  Mfg.  Co.  v.  Bibb,  443. 

effect  of  breach  by  the  agent  also.    Id. 

liability  of  undisclosed  principal.  Beatrice  Creamery  Co.  v.  Gar- 
ner, 568. 

relationship  between  agent  and  undisclosed  principal.     Id. 

relationship  of  contracting  parties  is  that  of  purchaser  and  seller 
and  not  principal  and  agent,  when.    Id. 

PRINCIPAL  AND  SURETY: 

right  of  surety  to  protect  himself  where  he  has  advanced  the  prin- 
cipal money  with  which  to  complete  the  contract  Dickey  v. 
Southwestern  Surety  Insurance  Co.,  12. 

liability  on  which  of  two  bonds  furnished  by  fire  insurance  com- 
pany. Mass.  Bonding  d  Insurance  Co.  v.  Home  Life  d  Accident 
Co.,  102. 

when  the  principal  is  released  from  liability  the  surety  is  released 
also.    Id, 

limitations  and  liabilities  of  sureties  upon  supersedeas  injunction 
and  indemnity  bonds.    Bowen  v.  Lovewell,  64. 

discharge  of  surety  on  purchase  money  note.  Tanner  v.  Johnson^ 
506. 
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PROPBBTY: 

finality  of  finding  of  chancellor  as  to  title  to  real  property.    Cole 

7.  Burnett,  286. 
a  patent,  when  issued,  relates  hack  fo  the  certificate  of  entry. 

Jimmerton  ▼.  Fordyce  Lbr.  Co.,  413. 

PUBLIC  OFFICERS: 

contest  for  possession  of  county  office.    Botoen  v.  LovetoeU,  64. 

claim  for  emoluments  of,  arise  when,  limitations.    Id, 

liahility  on  hond  in  contest  for  public  office  after  an  election.    Id, 

RAILROAD  COMMISSION: 

may  issue  what  orders.  Railroad  Commi$9ion  of  Arkamoi  ▼.  Sa- 
line River  Ry,  Co.,  239. 

jurisdiction  of  courts  oyer  orders  ot    Id. 

may  be  restrained  by  injunction,  when.    Id. 

Injury  to  passenger  boarding  train,  presumption  of  negligence,  duty 
to  maintain  lookout.  Dillahunty  v.  Chicago,  R.  I.  d  P.  Ry.  Co., 
892. 

''railroad  hazards/'  repair  work  does  not  come  within  the  protec- 
tion of  the  statute.    8t.  Louis,  I.  M.  d  8.  Ry.  Co.  y.  Wiseman,  477. 

RAILROADS: 

arrest  of  passenger  by  employee  of  railroad.    8t.  Louis,  I.  M.  d  8. 

Ry.  Co.  y.  Tukey,  28. 
duty  to  passengers,  at  the  hands  of  employees.    Id. 
liability  for  injury  to  passenger  on  crowded  station  platform;  con- 

trift)utory  negligence.    8t.  IsOuis  8.  W.  Ry.  Co.  y.  Douglas,  33. 
liability  for  death  of  person  on  track;  duty  to  maintain  lookout 

St.  Louis  8.  W.  Ry.  Co.  y.  Wilson,  36. 
wrongful  death,  testimony  of  engineer  not  uncontradicted,  when.  Id. 
liability  for  fire  negligently  started  on  right-of-way.    Kansas  City 

£f.  Ry.  Co.  y.  Wilson,  143. 
duty  to  public  after  accepting  charter.    Railroad  Commission  of 

Arkansas  y.  Saline  River  Ry.  Co.,  239. 
right  to  abandon  a  portion  of  line.    Id. 
duty  to  operate  at  a  loss.    Id. 
number  of  trains  daily.    Id. 
right  to  abandon   line  and  remove  tracks.    Id. 
right  of  State  where  railroad  is  unable  to  operate.    Id. 
duty  to  maintain  depot  tailding  in  safe  repair.    8t.  Louis,  I.  M. 

d  8.  Ry.  Co.  y.  Duncan,  287. 
injury  to  yisitor  at  station.    Id. 
duty  to  passengers  and  yisitors  at  station.    Id. 


Digitized  by 


Google 


648  Index  [119 

real  estate  brokers: 

rl^t  to  commiflsionfl  for  tale  of  real  estate.  Faulkner  y.  Oraw^ 
ford,  6. 

RHDBMPTION: 

nature  of  right  ot    NeUon  v.  Pierce,  291. 
time  for.    Id. 

RELrEASE: 

Talidity  of  release  executed  releasing  a  carrier  from  nihility  for 
personal  injuries.    Hardiiter  ▼.  8t.  Louii,  J.  M,  d  8,  Ry,  Co.,  96. 

RESCISSION  OF  CONTRACTS:     Hee  Coktbaots;  see  also  Relkass. 

REVENUE:     See  Taxation. 

taxation  of  life  insurance  company  for  the  privilege  of  doing  busi- 
ness in  the  State.  State  ex  reh  Norwood  t.  New  York  Life  Ins. 
Co.,  314. 

occupation  tax  on  net  receipts  of  foreign  insurance  company.    Id. 

collection  of  back  taxes  due  by  foreign  insurance  company.    Id. 

who  may  sue.    Id. 

method  of  collection.    Id. 

RIPARIAN  RiOHTS: 

right  of  riparian  owner  upon  nayigable  and  non-nayigable  waters. 

Barboro  v.  Boyle,  377. 
right  of  owner  of  lands  which  were  formerly  swamp  lands.    Elder 

T.  Johmon,  403. 

aALBS: 

sale  of  lighting  plant,  breach  of  guaranty,  duty  of  purchaser  to 
remedy  slight  defect    Eniiffn  y.  Ootelt,  1.  ^ 

TOting  and  coupon  contest  American  Mfg.  Co.  y.  Helena  Hdw.  Co., 
282. 

substituted  agreement,  f&ilure  of  consideration.    Id. 

a  sale  will  be  complete  upon  deliyery*  when.  Hodget  Brot.  y.  Bank 
of  Cove,  215. 

•ale  of  ties  under  executory  contract;  right  of  inspection  as  affect- 
ing tiUe.    Id. 
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SCHOOL  DISTRICTS: 

authority  of  county  court  to  transfer  a  child  and  property  of  a  resi- 
dent of  a  special  school  district  to  an  adjoining  common  school 
district    Special  School  District  No.  33  y.  Eubanks,  117. 

dismemberment  of,  can  be  made  only  upon  petition  of  a  majority 
of  all  electors  residing  in  the  territory  of  the  district  to  be  di- 
vided.   School  DistHct  No.  45  v.  School  DiatHct  No.  8,  149. 

county  cobrt  may  not  dismember  a  single  school  district  by  taking 
part  of  its  territory  and  adding  it  to,  or  forming  a  common 
school  district  with  it  and  other  property.  Selvering  v.  McDou- 
gah  162. 

dissolution  of  common  school  district    Hughet  t.  Rohuck,  692. 

legislative  control  over  creation  of.    Id. 

boundaries  of.    Id. 

impairment  of  obligations  of,  by  Legislature.    Id. 

improper  dissolution  of.    Id. 

6BRVICE: 

defective  service,  cured  by  appeaL    Merrimao  Mfg,  Co.  v.  Bihh,  443. 

SEWER  IMPROVEMENT  DISTRICTS:     See  Municipal  Cobporations. 

commissioners  of,  can  not  be  sued,  when,  but  may  be  compelled  in 
equity  to  abate  a  nuisance.  Jones  v.  Setoer  Improvement  District 
No.  3  of  Rogers,  166. 

liability  of,  for  compensation  to  land  owner  where  a  stream  is  pol- 
luted by  sewage.    Id. 

measure  of  compensation.    Id. 

action  against,  not  barred  by  three-year  statute  of  limitation,  when. 
Id. 

SEIWERS:     See  Municipal  Corporations;  see  also  Seweb  Improvement 
Districts. 

control  of  by  municipal  corporation.  Jones  v.  Sewer  Improvement 
District  No.  3  of  Rogers,  166. 

may  be  abated  as  a  nuisance,  when.    Id. 

held  tQ  constitute  a  nuisance,  when.    Id. 

in  an  action  to  abate  as  a  nuisance  the  three-year  statute  of  limita- 
tion runs,  when.    Id. 

STATUTES: 

effect  on  whole  statute  of  partial  invalidity.  State  ex  rel.  Norwood 
V.  New  York  Life  Ins.  Co.,  314. 
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STATUTE5S  CJfTED: 

RiBBT's  Digest: 

§  762-3 305 

884 261 

959-60 266 

1199 237 

1348 186 

1414-1460 25 

1493 676 

1602 224 

1756 91 

1779 61 

1913 384 

2228 224-505 

2243 224-506 

2339 529 

2340 606 

2738 416 

2862 69 

2906 400 

3107 177-183 

3106 183 

3778 625 

4337 110 

4338 316-110 

4339 108 

4340-43 114 

4365 316 

4552 :...265 

4923 238 

4970 47 

4972 458 

4976 47 

4981 47 

5385 265 

5395 459 

5396 306-459 

6021 233 

6107 177 

6196 177 

6225-6 157 

6392 572 

6393 572 

6704 243 

6773 182 

6906 324 


Kirby's  Digest — Continued. 

6940-44 288 

6974 370 

7095 293 

7108-4 293 

7544 150-696 

7548 ' 694 

7639 118 

7640 119 

7696 118-694 

8020 182 

8062 130 

8065 131 

Acts  of  Abkansas: 

1908,  Act  116 HI 

Act  172 274 

Act  327,  p.  780,  amend- 
ing Kirby's  Digest  4371-4..  106 

Act  339.  p.  798 664 

1907,  Act  167.  p.  402 269 

Act  208.  p.  485.  amended 
toy  Acte  1911,  Act  No.  258. 

p.  253 618 

Act  420.  p.  1112 190 

1909.  p.  304 191 

Act  119.  p.  326 267 

Act  279.  amended  by  Act 

221.  Acts  1911 22 

Act  321 118-162 

Act  827,  p.  966 186 

1911.  Act  88.    app.    March    8. 

1911    482 

Act    169 162 

Special  Acte  1911,  No.  183,  p. 

479    192 

1911,  Act    221 27 

Act  284,  p.   275 299 

1913,  Act    59 464 

Act    127 191 

Constitution  of  Abkansas: 

1836.  Art    7,  §  2 319 

1861,  Art.    7,  §  2 319 

1864,  Art    9,  §  f 319 

1868,  Art  10,  §  17 316 
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STATUTES  CITED— Continued.       \      Amendment   to   Constitution. 
Constitution  1874:  |         No.  2 243 

Art    2,  §  10 529^10  i  Constitution  of  United  StATBs: 

21 213  I         Fourteenth  Amendment 24 

22 169-206  I  Art  2,  §  2 228 

Art    2,  §  23 24  i  Acts  of  Congress  : 

7,      40 265  '  Ark.    Compromise    Act.    Apl. 

16,        6 319-371  I  29.  1898 406 

16,        6 325  j      Revised  Statutes.  §  5501 228 

16,        S 326  I  5451 229 

■TREET  RAILWAYS: 

right  to  use  streets.  Fort  Smith  Light  d  Traction  Co,  v.  McDon- 
ough,  254. 

assessment  of  tracks  of.  for  local  improyement    Id. 

same,  tracks  of  interurbair  railway.    Id, 

Injury  to  person  upon  the  street  by  collision,  duty  of  jury  fixing  lia- 
bility.   Kamopp  V.  Fort  Smith  Light  d  Traction  Co,,  296. 

right  of  motorman  to  presume  that  person  on  track  will  seek  a 
place  of  safety.    Id. 

duty  of  pedestrians  to  look  and  listen.    Id. 

•URET7SHIP:     See  Pbincipal  and  Subbty;  see  Bonds;  see  also  Pub- 
lic Officers,  Insurance  and  Selection  Contests. 

liability  on  bond  of  fire  insurance  company,  the  surety  upon  which 
bond  is  liable.  Mass,  Bonding  d  Ins,  Co,  y.  Home  Life  ft  Acci- 
dent Co.f  102. 

SURETY  COMPANIES: 

authority  of  local  agent  to  execute  bond.    Hooten  y.    State,    Use 

Cross  County,  334. 
yalidity  of  bond  executed  by  local  agent  without  authority.    Id. 
repudiation  of  act  of  local  agent    Id. 

SWAMP  LANDS:     See  Watebs;  see  also  Riparian  Rights. 

TAXATION:     See  RsyENUE. 

right  of  State  to  tax  net  receipts  of  a  foreign  insurance  company 
as  a  priyilege  or  occupation  tax.  State  tx  rel.  Norwood  y.  Neto 
York  Life  Ins.  Co.,  314. 

collection  of  back  taxes,  method  of  collection.    Id. 

taxation  of  mineral  lands  must  be  upon  basis  of  market  yalue 
thereof.  American  Bauxite  Co,  v.  Saline  County  Board  of  Equal- 
ization, 362. 

production  of  income  as  basis  for.    Id. 

yalue  of  ore  shipped  out  of  the  State.    Id. 
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TAX  SAL.es  : 

right  of  redemption,  nature  of  right    NeUon  y.  Pierce,  291. 
time  for  redemption.    Id, 

effect  of  purchase  at  tax  sale  by  attorney  of  yendee,  where  the  yen- 
dor  retained  a  yendor's  lien.    Blackwell  y.  Kinney,  578. 
duty  of  yendee's  attorney  to  notify  yendor  of  tax  forfeiture.    Id. 

TIME:     See  Computation  of  Time. 

TITLE: 

the  owner  of  an  equitable  title  can  not  maintain  ejectment,  but 
he  may  defend  his  own  possession  under  such  title.    Dobbi  y. 
Toum  of  (Hllen,  398. 
a  patent,  when  issued,  relates  back  to  tlie  certificate  of  entry. 
Jimmerson  v.  Fordyce  Lbr,  Co.,  413. 

TORTS: 

liability  in  tort  of  person  inducing  another  to  commit  a  breach  of 
contract.    Wakin  v.  Wakin,  609. 

TRIAL: 

verdict  will  be  set  aside  hy  trial  court,  when.  Faulkner  v.  Craw^ 
ford,  6. 

admonition  of  court  to  jury  with  reference  to  returning  a  verdict. 
Id. 

instruction  of  court  as  to  burden  of  proof  in  action  of  court  for 
killing  a  dog.    Kanis  v.  Rogers,  120. 

where  special  counsel  and  prosecuting  attorney  both  representing 
the  State  make  different  arguments,  no  prejudice  results,  when. 
Johnson  v.  State,  124. 

in  action  on  a  promissory  note,  where  plea  is  interposed  that  de- 
fendant is  non  compos,  thel^urden  is  on  the  plaintiff,  and  he  has 
the  right  to  the  opening  and  closing  argument  Kilpatrick  v. 
Rowan,  175. 

in  instructing  jury,  right  of  trial  judge  to  read  from  opinion  of 
Supreme  Court  Kamopp  v.  Fort  Smith  Light  d  Traction  Co., 
295. 

right  of  plaintiff,  after  resting,  to  introduce  further  testimony. 
Nutt  v.  Fry,  450. 

discretion  of  trial  court  in  matters  of  cross-examination.  Baldwin 
v.  State,  518. 

removal  of  prejudice  of  improper  argument    Id. 

right  of  court  to  proceed  when  a  party  litigant  is  involuntarily  ab- 
sent   Henderson  v.  Murfreesboro,  603. 

exceptions  to  proceedings  during  trial,  how  saved.  Kennedy  v. 
State,  611. 

separation  of  jury,  burden  of  proof  to  show  prejudice.    Id. 

suspension  of  trial,  use  of  jurors  on  another  case  in  the  interval.  Id. 
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UNDISCLOSED  PRINCIPAL:    See  Peincipal  and  Aobkt. 
USUBY:    See  Contbacts. 
VENDOR  AND  PURCHASER: 

defectiye  description  in  mortgage,  effect  upon  subsequent  purchaser 
of  the  land  under  a  correct  description.  Neas  v.  Whitener-Lon- 
don  Realty  Co.,  301. 

right  of  purchaser  to  contract  that  he  will  accept  only  a  title  which 
is  satisfactory  to  his  attorney.    LeRoy  y.  Hartoood,  418.  i 

what  constitutes  a  good  title  under  a  contract  to  convey.    Id. 

WATERS: 

a  lake,  formerly  a  part  of  the  Mississippi  River,  held  to  be  naviga- 

<ble.    Barhoro  v.  Boyle,  377. 
right  of  riparian  owner  to  lower  the  level  of  a  navigable  lake.    Id, 
extent  of  riparian  rights.    Elder  v.  Johnson,  403. 
swamp  lands.    Id. 

WILLS: 

proof  of  contents  of  lost  will.    Dudgeon  v.  Dudgeon,  128. 
family  settlement  will  take  precedence  over  a  lost  will.    Id. 

WITNESSES: 

credibility  of,  questlbh  for  Jury.    Faulkner  v.  Crawford,  6. 

duty  of  jury  to  consider  testimony  of  all  classes  of  witnesses.  Step- 
toe  V.  St.  Louis,  I.  M.  d  8.  Ry.  Co.,  75. 

right  of  court  to  single  out  separate  class  of  witnesses  and  instruct 
the  jury  as  to  them*  that  they  must  not  disregard  their  testi- 
mony.   Id. 

age  of  witness  as  affecting  competency.  Discretion  of  trial  judge. 
Wakin  v.  Wakin,  509. 

WORDS  AND  PHRASES: 

"Privileges,"  "pursuits,"  "occupations,"  defined,  as  used  in  a  statute 
taxing  life  insurance  companies.  State  ex  rel.  Nonoood  v.  New 
York  Life  Ins.  Co.,  314. 

WRONGFUL  DEATH: 

death  of  person  on  railroad  track  caused  by  operation  of  train. 

St.  Louis  8.  W.  Ry.  Co.  v.  Wilson,  36. 
verdict  not  excessive,  when.    Id. 
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